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C.  H.  WILLIAMS  V.  ALEX'U  8nd  GREEN  WILLIAMS,  Adminis- 
tmtors  of  HAYWOOD  WILLUMS.* 

Any  judgment  rendered  in  a  Court  of  Probate,  is  only  binding  on  the 
parties  to  the  action  :  Therefore^  wheie  the  plaintiff,  one  of  ten  dis* 
tributees,  alone  sued  the  defendants,  Adm'rs,  &c .  it  was  irregular 
for  that  Court  to  do  more  than  to  adjudicate  the  rights  of  the  par- 
ties before  it.  and  give  the  plaintiff  a  several  judgment  for  the 
amount  of  the  estate  due  him.  (See  same  case,  70  N.  C.  Rep.  665, 
and  71  N.  C.  Rep.  427.) 

(Bum*  V.  Asheworth^  72  N.  C.  Rep.  416,  cited  and  approved.) 

Petition  to  re-hear  the  action,  in  the  nature  of  a  special 
proceeding,  between  the  same  parties  plaintiff  and  defendants, 
originally  brought  in  the  Probate  Court  of  Person  county, 
apd  heard  upon  appeal  by  his  Honor,  Touegke,  J.,  at  Cham- 
bers, June  10th,  1873 ;  from  the  judgment  of   the  court  be- 


*NoTE,— This  case  was  decided  'at  the  last  (June)  Term  of  this  Court. 
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Williams  v.  Williams,  A<lm*rB. 


low,  the  defendant©  appealed,  and  the  case  was  decided  in 
this  court  at  January  Term,  1874.  (70  K  C.  Rep.,  665.) 

The  case  was  again  before  this  court,  upon  a  petition  for  a 
oertiorariy  granted  by  Judge  Touboee,  and  was  decided  at 
June  Term,  1874.    (71  N.  C.  Rep.,  427.) 

All  the  facts  relating  to  the  case  and  to  the  points  tlierein 
raised  and  decided,  may  be  found  fully  stated  in  the  two  re- 
ports thereof  cited  above,  and  in  the  following  opinion  of 
Justice  Bynum  delivered  at  the  last  (June)  Term  of  this 
court. 

Jones  <&  Jones,  for  the  plaintiff.    ^ 
W.  A.  cfe  J.  W.  Graham,  for  the  defendants. 

Bynum,  J.  When  this  case  was  first  before  this  court,  it 
was  upon  the  appeal  of  the  defendants  from  the  judgment  of 
the  Court  of  Probate,  refusing  to  re-hear,  upon  a  petition  filed 
there  for  that  purpose.  70  N.  C.  Rep.,  665.  It  was  there 
held,  that  where  parties  to  a  final  judgment  fail  to  appeal  by 
theii'  own  default,  a  re-hearing  is  not  a  matter  of  right,  but 
rests  in  the  sound  discretion  of  the  court ;  and  the  appeal 
was  dismissed. 

The  same  case  was  again  before  this  court  by  appeal  on  a 
petition  for  a  certiorari.  71  N.  C.  Rep.,  427.  It  was  then 
held :  1st.  That  no  error  of  law  was  alleged  in  the  petition, 
and  therefore  it  did  not  lie  as  a  writ  of  false  judgment  to  cor- 
rect errors  of  law;  2d.  That  it  did  not  lie  as  a  substitute  for 
an  appeal,  because  the  defendants  did  not  show  that  they  were 
improperly  deprived  of  the  right  of  appeal,  or  that  they  lost 
it  without  their  default ;  and  3d.  That  the  writ  of  certutrari 
did  not  lie  pending  the  appeal  to  the  Supreme  Court,  on  the 
petition  to  re-open  and  re-hear.  The  appeal,  therefore,  was 
again  dismissed.  It  is  thus  seen  that  the  case  has  both  times, 
been  before  this  court  upon  questions  of  practice  only,  and 
that  the  judgment  rendered  by  the  Court  of  Probate  is  still 
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in  that  court  and  has  never  been  brought  directly  before  this 
court  for  review.  It  is  true,  that  when  the  case  was  here 
upon  the  points  just  named,  we  incidentally  but  fully  discussed 
the  merits,  because  the  record  sent  up  contained  a  full  state» 
ment  of  the  proceedings  in  the  Court  of  Probate ;  but  the  de- 
cision  of  this  court  did  not  and  could  not  turn,  in  the  leasts 
upon  the  merits  of  the  judgment  given  in  that  court  No 
judgment  has  been  given  in  this  court,  except  judgments  dia^ 
missing  the  appeals,  which  left  the  original  judgment  standing 
in  the  Court  of  Probate.  This  court  has  acquired  no  control 
over  it;  and  for  the  same  reasons  assigned  for  dismissing  the 
appeal,  when  the  case  was  last  here,  (71  N.  C.  Bep.,  427,)  the 
judgment  then  rendered  must  be  affirmed  now. 

But  our  attention  is  now  for  the  first  time  called  to  the  form 
of  the  judgment  given  in  the  Court  of  Probate,  and  to  the 
parties  plaintiff,  who  were  before  the  court.  It  seems  that 
the  citation  directed  to  the  defendants,  (which  the  subsequent 
complaint  filed  and  the  proceedings  thereon,  show  was  treated 
as  a  summons,)  was  at  the  instance  of  the  plaintiff  alone,  and 
the  case  conducted  as  one  between  him  and  the  defendants. 

It  now  appears  for  the  first  time,  that  the  plaintiff  is  one  of 
ten  distributees  of  the  estate  in  the  hands  of  the  defendants. 
Had  this  objection  been  raised  before  the  proper  court,  in  apt 
time,  that  court  would  have  directed  all  the  parties  in  interest 
to  be  made  parties  to  tlie  action  before  proceeding  with  the 
cause.  But  the  defendants  failed  to  make  the  objections  in 
apt  time,  and  cannot  be  heard  now  to  raise  it  to  the  prejudice 
of  the  plaintiff,  who  was  actually  before  the  court  as  a  party 
to  the  action.  In  Burns  v.  Ashworth,  72  N.  C.  Rep.,  496, 
and  cases  there  cited,  ii  is  kddj  that  a  defect  of  parties  is 
cause  of  demurrer,  but  can  be  taken  advantage  of  in  no  other 
way.  It  is  then  too  late  to  make  the  objection  now,  even  if 
this  were  the  proper  court  in  wliich  to  raise  it.  But  it  is  clear, 
that  any  judgment  rendered  in  the  Court  of  Probate,  is  only 
binding  upon  the  parties  to  the  action.     The  other  distributees 
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cannot  be  bound  by  proceedings  to  which  they  were  not  a 
party  and  where  they  had  no  day  in  court ;  nor  ai'e  the  de- 
fendants bound  as  to  them,  because  an  estoppel  must  be 
mutual.  It  was  then,  evidently  irregular,  for  the  court  to  do 
more  than  adjudicate  the  right  of  the  parties  before  the  court, 
and  to  give  the  plaintiff  a  several  judgment  for  the  amount  of 
the  estate  due  to  him.  But  the  court  undertook  to  do  more,  and 
declared  the  sum  due  by  the  defendants  to  all  the  distributees^ 
not  singly  but  collectively.  Such  a  judgment  was  not  warranted 
by  the  case,  but  it  is  one  which  can  be  easily  corrected ;  not 
here,  but  in  that  court,  on  a  proper  application  in  the  cause. 
It  will  then  be  the  duty  of  the  Court  of  Probate,  to  modify  and 
change  the  judgment,  so  as  to  make  it  a  judgment  in  favor  of 
the  plaintiff  against  the  defendants  for  a  sum  certain,  which, 
should  be  his  distributive  portion  of  the  amount  found  to  be 
due  to  all  the  distributees,  by  the  present  judgment. 

It  now  also  appears  for  the  first  time,  by  the  affidavits  of 
the  defendants,  wliich  in  great  part  is  adj[iitted  in  the  counter- 
affidavits  of  the  plaintiff,  that  in  taking  and  stating  the  account^ 
certain  payments  on  account  of  his  distributive  share,  made  by 
the  defendants  to  the  plaintiff,  and  certain  notes  given  by  him 
to  the  administrators  as  such,  were  not  taken  into  the  account* 
In  correcting  the  judgment  it  will  be  proper  for  the  court, 
after  dividing  off  the  plaintiffs  tenth,  or  distributive  portion 
of  $21,098.41,  the  amount  found  to  be  due  to  all,  to  give  the 
defendants  credit  for  all  payments  made  to  the  plaintiff  on 
account  of  his  distributive  share,  and  for  all  sums  otherwise 
due  the  estate  by  him  and  not  accounted  for  in  the  account 
stated.  The  credits  thus  claimed  by  the  defendants  are  set 
forth  in  their  affidavit  filed  with  their  application  for  a  re> 
hearing,  and  the  plaintiffs  answer  thereto  is  set  forth  in  a 
counter-affidavit  filed  by  liim.  The  issues  raised  by  these 
affidavits  form  the  only  proper  subjects  of  investigation  in 
ascertaining  the  amount  due  the  plaintiff.  So  far  as  this 
plaintiff  is  concerned,  tlie  aceoimt  as  stated  by  the  Court  of 
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.Probate,  should  not  be  re-opened.  As  to  the  other  distributees^ 
not  parties  to  this  litigation,  it  must  go  for  nought.  It  was 
great  mismanagement  not  to  have  joined  them  as  parties. 

The  su^estions  here  made  are  not  necessary  for  the  decision 
of  this  court  upon  the  point  presented  for  our  decision,  but 
are  thrown  out  as  aids  to  the  court  below  in  bringing  to  a 
eonclusion  this  expensive  litigation. 

The  former  judgment  of  this  court  is  affirmed  and  the 
petition  dismissed. 

PxK  CuBiAii.  Petition  dismissed. 


GWATHNEY,  DEY  A  CO.  i^.  C.  W.  CASON. 

In  c»rder  to  remove  %  contract  for  the  sale  of  Innds  from  the  operation 
of  the  statute  of  frau'ls,  there  must  be  a  writing  signed  by  the  party 
to  be  eharged  therewith,  or  by  his  agent  thereto  lawfully  auth#rized, 
containing  expressly  or  by  implication  all  the  materials  of  the  con« 
tract. 

Therefore,  where  B  bid  off  a  tract  of  land  at  an  auction  sale,  and  the 
auctioneer  immediately  went  to  his  office,  some  two  hundred  yards 
distant,  and  in  the  absence  of  B  began  to  prepare  a  deed,  and  had 
reached  the  habendum^  when  B  came  in  and  informed  him  that  he 
would  not  comply  with  his  bid ;  in  an  action  brought  by  A,  the  owner 
of  the  land,  sold  at  auction,  to  recover  the  amount  of  B's  bid ;  Jt 
woe  keldy  That  the  requirements  of  the  statute  had  not  been  complied 
with,  and  the  plaintiff  was  not  entitled  to  recover. 

(The  cases  of  Cherry  v.  Ixmff  Phil.  466;  Chrutian  v.  Nixon,  11  lied.  1 ; 
Hardy  ▼.  McKemniy  7  Jones  569,  cited.and  approved.) 

CiTiL  Acnorr,  tried  before  Eur^, «/,  at  Fall  Teiln,  1875,  of 
the  Superior  Court  of  Chowan  county. 

In  1872,  one  Burton  conveyed  to  the  plaintiffs  a  house  and 
lot  in  Edenton,  N.  C,  to  secure  certain  debts,  and  having 
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fftUed  to  pay  the  same,  the  trustees,  on  the  14th  day  of  March, 
1874,  after  due  notice,  <&c.,  offered  said  lot  for  sale.  On  that 
day  their  agent,  one  Petteway,  offered  the  interest  of  Burton 
in  the  lot  for  sale  at  public  auction,  and  proclaimed  to  the 
bystanders  the  terms  of  the  sale,  the  defendant  being  present. 
After  several  bids  the  interest  of  Burton  was  bid  off  and 
knocked  down  to  the  defendant  for  the  sum  of  four  hundred 
and  eighty-six  dollars. 

l^ere  was  no  memorandum  made  at  the  time  of  the  bidding, 
but  immediately  after  the  property  was  knocked  down,  the 
attorney  of  the  plaintiff,  Octavius  Coke,  Esq.,  went  to  Ids 
office,  two  hundred  yards  distant,  and  began  to  draw  a  deed 
therefor  in  the  absence  of  the  defendant,  and  when  he  had 
got  to  the  /iaf}&v"in.  y  he  was  informed  that  the  defendant 
declined  to  comply  with  his  bid,  because  he  had  been  deceived 
by  the  plaintiff  as  to  the  title  to  the  property.  The  deed 
however  was  drawn  and  tendered  to  the  defendant  on  the  day 
of  sale,  and  the  purchase  money  demanded,  which^he  declined 
to  pay. 

This  action  was  brought  to  recover  the  sum  of  $486,  the 
purchase  money  for  the  lot. 

Upon  the  trial  his  Honor  intimated  that  the  plaintiffs  could 
not  recover,  because  the  agreement  to  purchase  was  void  under 
the  statute  of  frauds,  whereupon  the  plaintiff  submitted  to  a 
non  suit  and  appealed. 

Walter  Clarke  for  the  appellant. 
OUliam  dk  Prudetiy  contra. 

BoDMAK,  J.  The  only  question  presented  in  this  case  is, 
was  the  contract  by  defendant  to  purchase  land,  "or  some 
note  or  memorandum  thereof,  put  in  writing  and  signed  by 
the  party  to  be  charged  therewith,  or  by  some  other  person 
by  him  thereto  lawfully  authorized,^'  as  is  required  by  the 
statute  of  frauds.    Bat.  Bev.  chap.  50,  sec.  10. 
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The  contract  was  not  signed  by  the  defendant  personally. 
It  is  properly  admitted  however,  that  upon  a  purchase  of  land 
at  auction,  a  signature  of  the  defendant's  name  by  the  auc- 
tioneer, in  the  presence  of  the  defendant  and  with  his  consent, 
to  any  writing  containing  the  terms  of  the  sale,  and  stating 
him  as  the  purchaser,  will  suffice,     dherry  v.  Lof^g^  Phil.  466. 

Whether  the  auctioneer  is  authorized  to  sign  the  name  of  a 
purchaser  not  in  his  presence,  and  at  an  indefinite  time  after 
his  bid  has  been  accepted  by  the  fall  of  the  hammer,  was  dis- 
cussed by  the  counsel.  There  are  decided  authorities  that  the 
signature  must  be  strictly  contemporaneous  with  the  sale. 
Mtws  V.  Carr,  1  Hurl,  and  Nor.  486,  (S.  C.  38,  E.  L.  &  E. 
R.)  Browne  on  Statute  of  Frauds,  sec.  352  a,  353.  Smith  & 
Arnold^  5  Mason,  (C.  C.)  419.  Widker  v.  Herringy  21. 
Grat.  678 ;    Uorton  v.  McCarty.  53  Maine,  394. 

But,  without  expressing  any  opinion  on  this  point,  we  as- 
sume that  the  effect  of  what  Coke  wrote,  is  not  impaired  by 
the  fact  that  it  was  written  out  of  the  presence  of  the  defen- 
dant, and  some  short  time  after  the  bid  of  the  defendant  had 
been  accepted. 

The  case  states  that  immediately  after  the  sale.  Coke  (the 
auctioneer)  went  to  his  office,  about  two  hundred  yards  distant 
from  the  place  of  the  sale,  and  began  to  drsCw  a  deed  for  the 
land  to  the  defendant,  and  had  proceeded  as  far  as  the  hidH-h- 
dumy  when  he  was  informed  that  defendant  declined  to  com- 
ply with  his  bid  for  certain  reasons,  which  he  assigned.  The 
deed  was  however  drawn  and  tendered  to  defendant  on  the 
day  of  the  sale,  when  he  refused  to  accept  it.  The  case  states 
that  a  copy  of  the  deed  is  annexed,  but  in  fact,  it  is  not.  It 
was,  however,  conceded  by  counsel,  that  the  deed  was  in  the 
usual  form.  We  may  assume,  therefore,  that  it  professed  ta 
be  made  between  the  plaintiffs  and  the  defendant  as  parties  of 
the  first  and  second  parts  respectively ;  that  it  recited  the  con- 
yeyance  from  Burton  to  plaintiffs,  the  sale,  the  bid  of  $486 
by  defendant  and  its  acceptance  by  the  auctioneer ;  the  pay- 
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ment  of  the  consideration,  and  that  plaintiffs  conveyed  the 
land  to  the  defendant. 

Two  objections  are  made  to  this  instrument  as  a  oomplianoe 
with  the  statute: 

1.  Before  the  sale  the  auctioneer  announced  orally  its  terms. 
But  it  does  not  appear  that  the  terms,  which  it  may  be  sup- 
posed should  state  the  identity  of  the  land,  and  either  expressly 
or  impliedly  the  estate  of  the  vendor,  as  in  fee  or  otherwise, 
whether  the  sale  was  for  cash,  with  or  without  warranty,  &c., 
had  ever  been  put  in  writing  and  read  or  exliibited  to  the  bid- 
ders before  the  sale.  Although  an  auctioneer  is  authorized  by 
a  bidder  to  sign  his  name  as  purchaser  to  a  contract  previously 
written,  or  to  a  writing  referring  to  such  contract,  it  is  argued 
that  it  does  not  follow  that  the  auctioneer  is  authorized  to 
write  out,  after  the  sale,  the  terms  which  he  may  remember 
or  suppose  to  have  been  orally  stated  by  him.  No  authority 
has  been  found  to  extend  the  agency  of  an  auctioneer  so  far, 
and  to  do  so  would  open  the  door  to  the  uncertainty  and  per- 
jury, which  it  was  the  design  of  the  statute  to  exclude.  This 
objection  is  sustained  by  the  cases  above  cited.  We  conceive 
it  however  unnecessary  to  express  any  opinion  on  it,  and  state 
it  merely  to  show  that  it  has  not  escaped  our  notice. 

2.  Granting  that  Coke  had  authority  as  agent  of  the  de- 
fendant, not  only  to  sign  defendant's  name  to  a  contract 
written  and  read  or  exliibited  to  him  before  the  sale,  but  also 
to  reduce  the  oral  contract  into  writing  after  the  sale ;  yet 
what  Coke  wrote  did  not  contain,  or  profess  to  contain,  aU 
the  material  terms  of  the  contract,  and  did  not  profess  to  be 
written,  and  was  not  in  fact  written,  as  agent  of  the  defend- 
ant or  with  any  intent  to  bind  him,  and  consequently  it  did 
not  contain  defendant's  signature  to  a  written  contract  in  com- 
pliance with  the  statute.'  We  think  this  objection  a  good 
one.  If  it  were  conceded  that  the  defendant  had  no  right  to 
revoke  the  presumed  agency  of  Coke,  and  that  Coke  had  a 
right,  notwithstanding  the  refusal  of  defendant  to  comply 
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wi&  his  bid,  made  known  to  him  when  he  h«d  reached  the 
hahenHum  clanse  in  the  deed  he  was  drawing,  to  go  on  and 
finish  his  draft,  yet  it  must  be  observed  that  the  completed 
draft  wonld  not  necessarily  or  usually  contain  tM  the  material 
terms  of  sale.  In  executing  a  contract  for  the  sale  of  land, 
it  is  held  in  this  State,  that  it  is  the  duty  of  the  vendor  to 
prepare  and  tender  the  deed  of  conveyance.  Vhristian  v. 
Hixomj  11  Iredl,  1  \  Hardy  t.  McKtt^son^  7  Jones,  567.  In 
the  performance  of  this  duty.  Coke,  as  the  agent  of  the  plain- 
aS&j  prepared  the  draft  of  a  deed.  The  instrument  when 
perfect  was  not  to  have  been,  or  need  not  to  have  been  signed 
by  defendant.  It  was  to  be  the  act  and  deed  of  the  plaintiffs 
alone.  Consequently  it  did  not  contain  any  words  to  charge 
the  defendant.  When  finished  it  would  not  contain  aU  the 
material  terms  of  the  contract  of  sale,  as  to  comply  with  the 
statute  it  must.  Bf  yfiell  v.  Drutn/H'tn/t  ^  11  East.,  142  ;  10 
Faige,  526  ;  13  Mete,  335.  For  example,  it  would  usually 
reeite  that  the  consideratijn  had  been  received,  although  in 
fact  a  credit  had  been  given  for  it.  But  however  it  may  be 
in  the  case  of  auction  sales  not  within  the  statute,  where  the 
bidder  is  bound  from  the  fall  of  the  hammer,  yet  in  the  case 
of  sales  of  land  which  are  within  the  statute,  we  consider  that 
the  bidder  cannot  be  bound  until  his  signature  is  aflixed  to  the 
contract  of  sale.  This  may  be  done  by  the  auctioneer  or  his 
derk  immediately  upon  the  fall  of  the  hammer ;  but  until  it  is 
done,  the  bidder  must  have  a  IttouH  penitentfCB.  Otherwise  he 
IB  bound  without  his  signature,  contrary  to  the  statute.  Pike 
V.  BcUoh,  38  Maine,  302. 

It  is  needless  to  say  that  if  the  finished  draft  would  not 
have  bound  the  defendant,  a  draft  which  stopped  at  the 
habendum  would  not.  •  The  writing  up  to  that  point  clearly 
did  not  profess  to  contain  all  the  material  terms  of  the  con- 
tract of  sale.  It  is  the  office  of  the  habendum  to  state  with 
precision  the  quantity  of  the  estate  conveyed.     It  may  enlarge 
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or  limit  or  qualify  tlie  estate  granted  in  the  premises,  though 
it  cannot  be  absolutely  repugnant  to  it.  Then  follow  the 
covenants  for  title,  &c.,  if  any  have  been  contracted  for.  All 
these  usual  provisions  in  a  contract  are  absent  from  the  djraf t 
which  Coke  had  written.  There  was  clearly  no  written  con- 
tract of  sale ;  that  is,  no  writing  containing  expressly  or  by 
implication  all. the  material  terms  of  the  alleged  contract 
signed  by  the  party  to  be  charged,  or  by  his  agent  lawfully 
authorized  thereto. 

Our  conclusion  is  supported  by  numerous  authorities.  FteJce$ 
V.  Moore^  1  Cox,  219 ;  14  Johns,  15 ;  Gvoans  v.  OUdevy  3 
Den.,  171 ;  Ilorton  v.  McCarty^  53  Maine  Rep.,  394  ;  MtfiDh  v. 
Carry  38  E.  L.  &  Eq.  Rep.,  358  ;  MorUm  v.  Deany  13  Mete. 
(Mass.)  385. 

The  cases  cited  by  plaintiffs  counsel  are  not  cases  of  sale 
by  auction,  and  hence  have  no  application. 

Per  Cubiam.  Judgment  i:ffinned. 
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F.  BORDEN  MACE  v.  ISAAC  RAMSEY. 

Where  one  violates  his  contract,  he  is  liable  only  for  snch  damages  ii» 
are  caused  by  the  breach ;  or  such  as  being  incidental  to  the  aei  of 
omission  or  commission,  as  a  natural  consequence  thereof,  may  rea* 
sooably  he  presumed  to  have  been  in  the  contemplation  of  the  pari- 
ties at  the  time  the  contract  was  made : 

TKerrefoTt^  where  A  contracted  to  furnish  B  a  boat  at  a  specified  time,  to 
be  used  by  B  in  conveying  excursionists  to  and  from  different  point** 
in  Beaofort  harbor — aa  excursion  train  being  expected  to  arrive  nt 
■Qch  specified  time — in  an  action  against  A  for  damages  on  account 
of  the  breach  of  his  contract:  It  uob  held^  That  the  measure  of  dam-> 
ages  would  be  what  a  boat  like  A*s  would  be  worth  at  such  time,  if 
be,  (A,)  knew  of  the  excursion  and  the  use  to  which  B  intended  t» 
put  the  boat.  And  in  arriving  at  that  value,  the  jury  might  con» 
aider  the  capacity  of  A's  beat,  state  of  the  weather,  &c. 

Held  further^  lliat  evidence  was  admissible  to  show  that  the  plaintMf 

had  engaged  enough  passengers  for  this  boat  and  his  other  boata  ott 

the  occasion. 
{AtheY,  DeBoisett^  5  Jones  2^9;  Foard  v.  BaUroad  Co.^  8  Jones  285; 

B^yle  V.  Ruder,  1  Ired.  607;  Sledge  v  Beid,  73  K.  C.  Rep.  440  cited^ 

distinguished  from  this,  and  approved  ) 

This  waa  a  civil  action,  tried  before  McKay^  e/".,  at  Spring 
Term,  1875,  of  Cabtkbet  Superior  Court. 

The  plaintiff  alleged  that  the  defendant  contracted  with  hiitt 
on  July  5th,  1873,  to  furnish  a  flat-boat  and  hands  on  the  16tk 
of  July,  1873,  for  the  plaintiff's  use  on  the  16th,  17th  and 
18th  days  of  that  month,  to  transport  passengers  or  excursion- 
ists from  Morehead  City  to  Beaufort  and  different  points  about 
the  harbor,  an  excursion  train  being  expected  at  Morehead 
City  on  the  morning  of  the  16th,  and  that  the  defendant  failed 
to  comply  with  his  contract. 

There  was  a  conflict  between  the  testimony  of  the  plaintiff^ 
and  that  of  the  defendant,  the  plaintiff  swearing  that  it  waa 
an  unconditional  contract  and  the  defendant  swearing  that  be 
agreed  to  furnish  the  boat  and  hands  if  the  boat  was  at  home 
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on  that  day.  Other  witnesses  testified  as  to  the  contract. 
The  price  agreed  upon  between  the  parties  for  the  use  of  the 
boat  was  $4.00  per  diem^  which  was  proved  to  be  the  usual 
price  of  such  boats. 

The  case  as  decided  in  this  court  is  so  fully  stated  in  the 
■opinion  of  Justice  B ynum  that  any  further  statement  is  deemed 
unnecessary. 

The  jury  rendered  a  vef diet  in  favor  of  the  plaintiff,  assess- 
ing his  damages  at  $210. 

The  defendant  moved  the  court  to  grant  a  new  trial  upon 
the  following  grounds: 

1.  The  admission  of  improper  testimony; 

2.  Misdirection  to  the  jury ; 

3.  Kefusal  to  give  instructions  asked. 

The  motion  was  overruled  by  the  cotirt,  and  judgment 
rendered  in  favor  of  the  plaintiff ;  thereupon  the  defendant 
appealed. 

Green  ^  for  the  appellant. 
Uvfihiird  and  Haughton^  contra. 

BrNmc,  J.  The  terms  of  the  contract  were  disputed  and 
it  was  left  to  the  jury  to  ascertain  what  was  the  contract. 
Their  finding  establishes  that  it  was  unconditional  and  as 
follows:  On  the  5th  of  July,  1873,  the  defendant  contracted 
with  the  plaintiff  to  furnish  a  fiat  boat  and  hands,  on  the 
morning  of  the  16th  July  for  the  plaintiff's  use  on  the  16th, 
17th  and  18th  of  July  to  transport  passengers,  or  excursionists 
from  Morehead  City  to  Beaufort,  and  different  points  about 
the  harbor,  an  excursion  train  being  expected  at  Morehead  on 
the  morning  of  the  16th  of  July.  The  price  agreed  upon  for 
the  use  of  the  boat  was  $4.00  per  day.  The  boat  was  not 
.furnished,  and  the  question  was  as  to  the  amount  of  damages 
the  plaintiff  was  entitled  to  recover. 

As  evidence  of  his  damages  the  plaintiff  offered  to  prove 
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that  an  excnrsion  train  was  expected  to  arrive  with  a  large 
number  of  excursionists  at  Morehead  City  on  the  morning  of 
the  16th  of  July,  and  that  the  plaintiff  had  engaged  passen- 
gers for  this  and  his  other  boats,  and  had  received  money  to 
the  amount  of  $600  dollars,  which  he  was  compelled  to  refund. 

The  defendant  objected  to  the  admission  of  this  evidence, 
and  the  court  rejected  so  much  of  it  as  related  to  the  receipt 
and  repayment  of  the  $600,  but  admitted  so  much  as  related 
to  the  excursion  for  the  purpose  of  showing  that  the  plaintiff 
had  engaged  passengers  enough  for  this  and  his  other  boats. 

The  defendant  asked  the  court  to  give  the  jury  the  follow- 
ing q)ecial  instructions : 

1.  That  the  damages  should  not  exceed  the  trouble  and 
expense  of  hiring  such  a  boat  as  the  defendant's,  at  the  More- 
head  City  wharf,  on  the  arrival  of  the  party. 

2.  That  he  could  recover  only  such  amount  as  would  cover 
the  loss  he  would  have  suffered,  in  a  fair  competition  that 
morning  with  other  boats  for  the  public  patronage,  irrespec- 
tive of  the  forestalling  resorted  to  by  him,  in  the  previous 
engagement  of  passengers. 

3.  That  the  damages  should  be  measured  by  an  indemnity 
for  the  moneys  actually  expended,  and  a  reasonable  compen- 
sation for  work  and  services  performed  in  preparing  for  the 
transportation  of  passengers. 

The  court  without  responding  to  each  instruction  asked 
for,  gave  a  general  charge  to  this  effect:  The  measure  of 
damages  would  be  only  what  a  boat  like  the  defendant's  would 
be  worth  at  such  a  time,  if  they  were  satisfied  tliat  the  defend- 
ant knew  of  the  excursion  and  the  use  the  plaintiff  intended 
to  put  the  boat  to  ;  as  the  damages  must  be  such  as  were  in 
the  reasonable  contemplation  of  the  parties  at  the  time  the 
contract  was  entered  into  ;  that  the  defendant  was  not  liable 
for  more  than  the  ordinary  earnings  of  the  boat  on  such  occa- 
sions, and  to  arrive  at  that  they  could  consider  the  capacity 
of  the  boat,  the  state  of  the  weather  and  the  tide,  as  well  as 
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the  evidence  that  the  plaintiff  had  engaged  enough  passengers 
:for  this  and  his  other  boats. 

We  think  these  instructions  are  as  favorable  to  the  defendant 
^s  he  could  ask,  and  are  responsive  to  his  prayer  for  instruc- 
tions. It  is,  however,  contended  by  h^s  counsel  in  this  court, 
that  the  rule  of  damages  laid  down  by  his  Honor  is  incorrect. 
In  that  it  authorized  the  jury  to  assess  damages  too  remote  in 
law.  In  answer  to  this  it  is  to  be  observed  that  his  Honor 
substantially  followed  the  rule  laid  down  by  this  court  in 
Ashe  V.  Deltmst^ty  5  Jones,  299:  "Where  one  violates  his 
xjontract  he  is  liable  only  for  such  damages  as  are  caused  by 
the  breach,  or  such  as  being  incidental  to  the  act  of  omission 
or  commission  as  a  natural  consequence  thereof,  may  reasona 
«bly  be  presumed  to  have  been  in  the  contemplation  of  the  par- 
ties at  the  time  the  contract  was  made."  No  safer  rule  than 
this  has  as  yet  been  discovered  by  which  to  distinguish  proxi- 
mate damages,  which  may  bo  recovered,  from  remote  damages 
which  may  not  be,  in  an  action  for  breach  of  contract.  Gen- 
eral rules  there  are  in  abundance  for  estimating  damages  for 
breach  of  contract,  as  that  "the  amount  should  be  what 
would  have  been  received  if  the  defendant  had  kept  his  con- 
tract." Alien  v.  Keighly,  15  M.  &  W.,  117.  Or  "when  a 
party  sustains  loss  by  reason  of  a  breach  of  contract,  he  is,  so 
far  as  money  can  do  it,  to  be  placed  in  tlie  same  situation  with 
respect  to  damages,  as  if  the  contract  had  been  performed." 
Hobpson  V.  Uarmavy  1  Ex.,  Ch.  855-6.  Or,  "  the  true  meas- 
ure of  damages  is  that  which  will  completely  indemnify  the 
plaintiff  lor  iliu  breach  of  the  eugagemeut."  Shtpherd  v. 
Johnarm^  2  East.,  210.  All  wiU  concede  tliese  to  be  soimd 
-equitable  principles,  but  most  cases  of  contract  vary  from  each 
other,  and  whatever  general  rules  there  may  be  for  awarding 
damages,  they  must  be  modified  by  the  particular  cases  to 
which  they  come  to  be  applied.  None  of  the  above  rules 
afford  a  criterion  for  discriminating  between  remote  and  proxi- 
mate damages,  and  to  meet  our  case,  which  turned  upon  the 
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distinction,  a  more  specified  instruction  was  required  to  re- 
strain the  jury  from  considering  remote  and  conjectural  loss 
on  the  one  hand,  and  on  the  other  allowing  them  to  estimate 
the  actual  loss  which  followed  as  an  inmiediate  and  necessary 
consequence  of  the  breach  of  contract. 

It  was  a  special  occasion,  and  the  contract  was  made  solely 
in  reference  to  that  occasion,  and  so  made  known  to  the  defend- 
ant at  the  time  of  the  contract.  An  excursion  train  with  a 
large  number  of  passengers  seeking  amusement  or  recreation 
at  a  summer  resort,  was  expected  at  Morehead  City  on  the 
morning  of  the  16th  of  July,  and' to  remain  for  three  days  in 
the  vicinity.  The  plaintiff  undertook  to  provide  boats  for 
their  accommodation,  and  did  engage  this  boat  and  passengers 
to  fill  it.  The  immediate  and  necessary  consequence  of  the 
failure  of  the  defendant  to  furnish  tlie  boat  was  the  loss  to  the 
plaintiff  of  the  fares  of  the  passengers  engaged  by  him  for 
the  trip  to  Beaufort,  and  excursions  in  the  harbor. 

The  contract  was  thus  for  a  specific  occasion  and  specific 
purpose,  and  the  damage  immediately  and  necessarily  follows 
the  breach,  and  was  reasonably  contemplated  by  both  parties. 
The  amount  of  damage  incurred  was  a  question  for  the  jury. 
The  defendant,  had  the  fact  been  so,  could  have  shown  in 
mitigation,  that  the  plaintiff  hired,  or  could  have  hired,  other 
boats  in  place  of  his,  but  he  failed  to  do  so,  and  we  must 
assume  that  the  plaintiff  did  not  provide,  and  could  not  reason- 
ably have  provided,  a  substitute  for  this  boat.  The  actual, 
immediate  and  necessary  loss  was  for  the  jury,  and  if  excessive 
damages  were  rendered  by  their  verdict,  as  it  rather  appears 
to  us  was  the  case,  the  remedy  was  by  an  application  to  the 
Judge  trying  the  case  for  a  new  trial,  because  of  excessive 
damages  assessed  by  the  jmy.  This  court  is  precluded  from 
interfering  with  the  action  of  the  court  below  in  matters 
solely  within  their  discretion. 

This  case  is  easily  distinguished  from  Foard  v.  Railroad 
Compxnyy  8  Jones,  235 ;    Aahe  v.  DeRosseit^  8  Jones,  241 ; 
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Bi^le  V.  Ru4hr^  1  ImL,  607,  and  t^Mge  v.  Heid^  73  N.  C. 
Bep.,  440,  and  similar  caaes,  in  that,  in  those  cases  the  damage 
was  accidental  and  unforseen,  or  merely  vague,  uncertain  and 
conjectural ;  and  in  this  they  are  immediate,  necessary  and 
reasonably  certain,  and  such  as  were  in  the  contemplation  of 
the  parties  to  the  contract. 
There  is  no  error. 

Feb  Cubiah.  Judgment  affirmed. 


HABKIET  SMALL,  Adm'x.,  t.  CHARLES  W.  SHALL  and  others. 

liThere  a  guardian  purchased  his  ward's  land  at  a  sale  by  the  Clerk  and 
Master,  in  a  petition  for  partition  fi  ed  by  himself,  and  received  a 
deed  therefor,  he  holds  the  Itgal  title  to  paid  land,  subject  to  the 
equity  of  the  wards,  of  his  paying  the  purchase  money,  as  a  condition 
precedent  to  bis  becoming  the  owner  of  it. 

The  creditor  who  takes  a  deed  of  trust,  stands  in  the  shoes  of  the- 
debtor,  and  takes  subject  to  any  equity  binding  the  lands  in  the- 
hands  of  the  debtor. 

This  was  a  special  pboceeding,  commenced  in  the  Probate 
Court  of  Perquimans  county,  where  issues  of  fact  arising 
upon  the  pleadings,  the  case  was  transferred  to  the  Superior 
Court,  and  tried  before  A i/ //,«/.,  at  Fall  Term,  1875,  upon 
the  following  statement  of  facts: 

Before  1856,  William  Small,  the  plaintiffs  intestate,  had 
married  the  plaintiff,  who  was  the  mother  of  the  defendants, 
Wilson,  William  and  Joseph  Mardre,  by  a  former  marriage, 
and  had  been  appointed  their  guardian  by  the  proper  court 
All  were  infants,  Joseph  being  also  a  lunatic.  These  infants 
owned  as  tenants  in  common  a  tract  of  land  hereinafter  known 
as  the  "White  House"  tract. 
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At  the  Fall  Term,  1856,  of  Perquimans  Court  of  Equity^ 
the  said  guardian,  in  his  capacity  as  guardian,  filed  his  peti- 
tion to  sell  the  said  ti-act  of  land  for  partition.  A  sale  was 
ordered  by  the  court,  and  after  notice  the  sale  was  made  by 
the  Clerk  and  Master  at  public  bidding,  when  the  same  was  bid 
off  by  the  guardian,  the  plaintiff's  intestate,  at  the  price  of 
$1,060,  who  gave  his  bonds  therefor,  with  good  sureties,  pay- 
able to  the  Clerk  and  Master  according  to  the  order  of  sale. 
The  Clerk  and  Master  reported  the  sale,  the  purchase  by  the 
guardian  and  the  execution  by  him  of  his  notes,  with  good 
surety,  to  Spring  Term  of  said  court. 

At  Spring  Term,  1857,  is  the  following  entry  upon  the 
Equity  trial  docket: 

"The  report  of  the  Master  in  this  case  is  filed,  and  it  ap- 
pearing therefrom  that  the  real  estate,  in  the  proceeding  men. 
tioned,  sold  for  a  fair  price,  it  is  thereupon  nnl'^red  that  the 
said  sale  be  confirmed ;  tliat  the  notes  be  paid  over  to  the 
guardian,  and  that  the  Clerk  and  Master  make  title  to  tho. 
purchaser ;  and  that  tlie  Master  be  allowed  $25  for  his  ser- 
vices."   This  was  the  last  order  in  the  court. 

Thereupon  the  Clerk  and  Master  surrendered  to  the  guar- 
dian his  notes  given  for  the  purchase  of  the  land,  and  on  tlie 
Ifit  of  January,  1858,  executed  a  deed  conveying  the  land  to* 
the  guardian,  who  had  taken  possession  of  the  same  on  the  day 
of  sale,  and  held  it  in  continual  possession  and  cultivation  until 
his  death  in  1873. 

In  his  returns  as  guardian,  made  to  the  February  Term, 
1857,  of  the  County  Court  of  Perquimans,  he  charges  himself 
in'  favor  of  each  of  his  wards,  with  the  sum  of  $331,  their 
respective  shares  of  the  proceeds  of  sale  of  the  land. 

Wilson  L.  Mardre  attained  the  age  of  twenty-one  years  in 
the  fall  of  1860,  and  no  payment  was  made  to  him  by  his 
guardian  until  after  the  war. 

William  Mardre  became  of  age  in  1865.     Joseph  Mardre 
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has  been  declared  non  cowpos  mentu  by  a  jury,  and  the  de- 
fendant, Wilson,  is  his  guardian  in  lunacy. 

At  Spring  Term,  1874,  the  defendants  Mardre,  instituted 
suit  upon  the  bond  of  their  guardiar,  >  nd  at  Fall  Term,  1874, 
recovered  judgment,  as  follows:  William  Mardre,  in  the  sum 
of  2,606.71,  with  interest  on  $1,78?  .42  from  September  Ist, 
1874,  till  paid.  W.  L.  Mardre,  in  1  is  o*^n  right  in  the  sum 
of  $1,227.04,  with  interest  on  $674.24  from  September  Ist, 
1874,  until  paid.  Joseph  D.  Mardre,  by  W.  L.  Mardre,  his 
guardian,  in  the  sum  of  $1,389,  with  in  erest  from  May,  1, 
1874,  until  paid.  These  judgments  'ntluded  the  sums  due 
each  as  the  purchase  money  of  tie  land. 

On  the  29th  of  October,  1867,  tl  e  guardirn,  William  Small, 
and  the  plaintiff,  his  ^vife,  conveyed  tl  e  said  land  to  the  de- 
fendant, P.  H.  Small,  his  son ;  and  on  the day  of , 

following,  he  filed  his  petition  in  bankniptcy  and  thereafter 
w^  duly  discharged  in  the  Bankrupt  Court  on  the  8th  day  of 
February,  1872.  William  Small  and  his  sons,  P.  H.  Small 
and  C.  W.  Small,  conveyed  the  land  in  trust  to  Elliott 
Brothers,  to  secure  a  debt  due  by  William  Small,  deceased,  in- 
testate and  insolvent,  and  in  possession  of  said  land  in  1873. 

The  sureties  upon  the  guardian  bond  and  the  sureties  to  the 
notes,  executed  by  Small,  to  secure  the  piu'chase  money  for 
the  tract  of  land  were  insolvent  at  the  close  of  the  war,  but 
good  when  given. 

On  the  15th  April,  1874,  P.  H.  Small  conveyed  the  said 
land  in  trust  to  the  defendant  T.  G.  Skinner,  to  secure  a  debt 
due  by  him  Jo  Ginkin  &  Co.  Neither  Elliott  nor  Skinner 
had  any  knowledge  of  fraud  in  the  transfer  from  William 
Small  to  P.  H.  Small.  The  debts  recited  in  those  trusts  are 
bona  Ude  and  the  Ginkin  debt  was  assigned  before  due. 

The  plaintiff  brought  this  action  against  the  heirs  at  law  of 
William  Small  to  subject  said  land,  as  assets  to  the  payment 
of  his  debts.     The  defendants,  Mardre,  Elliott  Brothers,  and 
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Skinner  by  leave  of  the  Probate  Court  filed  their  pleas,  setting 
up  their  respective  rights  in  the  premises. 

The  Probate  Court  not  having  jurisdiction  to  try  the  issue* 
raised  by  the  pleadings,  the  cause  was  transferred  to  the  Su- 
perior Court. 

Upon  consideration  of  the  facts  agreed,  his  Honor  adjudged 
that  the  land  be  sold  by  a  commissioner  named,  and  tliat  the 
defendants  Mardre,  were  entitled  to  have  the  general  assets  of 
the  intestate's  estate  applied  to  their  judgments  with  the  other 
indebtedness  of  the  intestate,  and  that  they  had  a  lien  upon 
the  land  and  upon  the  proceeds  of  its  sale,  to  satisfy  any  part 
of  the  principal  or  interest  of  the  unpaid  sum  bid  by  tlie  intes- 
tate after  the  pro  rata  payment  of  the  intestate's  assets,  and 
the  court  directed  an  account  for  that  purpose.  The  defend- 
ants, Elliott  Brothers  and  Skinner,  moved  the  court  to  dis- 
miss the  application  of  the  Mardre's  on  the  ground  tliat  the 
decree  of  the  court  at  Spring  Term  1857,  could  not  be  col- 
laterally impeached  in  this  proceeding,  and  for  other  reasons. 

The  motion  was  overruled  by  the  court,  whereupon  the 
defendants  Skinner  and  Elliott  Brothers  appealed. 

Butbee  <6  Busbee,  Smith  cfe  Strong  and  Batchelor,  for  the 
appellants. 

OiUiam  &  Prudefi^jiontrvL. 

Pbarson,  C.  J.  In  the  argument  before  us,  the  counsel  for 
"  the  Madres  "  did  not  impeach  the  decree  ordering  a  sale  of 
the  land  for  partition,  or  draw  in  question  the  validity  of  the 
deed  executed  by  the  Clerk  and  Master,  so  far  as  it  had  the 
effect  to  pass  the  legal  title  to  William  Small ;  but  he  put  the 
equity  of  his  clients  to  have  a  preference  over  the  other  credi- 
tors of  Small  in  respect  to  the  fund  arising  from  the  sale  of 
the  land,  on  the  groimd  of  the  fiduciary  relation  of  Small  as 
their  guardian.  He  filed  the  petition  to  have  the  land  sold 
for  partition  as  their  guardian,  and  in  that  capacity  procured 
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every  order  in  the  proceeding  to  be  made,  the  result  of  which 
was,  whether  upon  a  preconceived  intention  on  his  part  to 
defraud  his  wards  out  of  a  tract  of  land  that  adjoined  his  own 
land,  or  as  a  mere  incident  of  his  subsequent  insolvency,  is  an 
immaterial  question,  for  so  it  is.  Small,  the  guardian  has  pro- 
cured the  legal  title  of  his  wards  land  without  paying  for  it. 

The  question  is,  could  he  in  conscience  rely  upon  the  legal 
title  thus  acquired  by  his  own  acting  and  doing,  without 
any  agency  or  concurrence  on  the  part  of  his  wards  to  de- 
prive them  of  their  land,  or  was  he  not  bound  in  equity,  when 
he  found  he  was  not  able  to  pay  for  the  land,  either  to  re- 
convey  the  land,  or  to  give  them  a  priority  in  respect  to  it 
over  his  general  creditors  ? 

The  Constitution,  in  its  provisions  in  regard  to  homesteads^ 
refuses  to  recognize  a  vendee  as  the  owner  of  lands  which 
Jie  has  not  paid  for,  as  against  the  vendor,  although  he  may 
have  executed  a  deed  as  against  the  general  creditors  of  the 
vendee  or  a  subsequent  purchaser,  with  notice  of  the  fact  that 
tiie  land  has  not  been  paid  for.  Our  courts  acts  upon  the 
principle  that  where  the  parties  are  "  at  arms  length  "  and  the 
vendor,  instead  of  retaining  the  title  to  secure  the  purchase 
money,  choses  to  make  title  and  tioist  the  vendee  for  the 
money,  it  becomes  a  mere  personal  debt,  and  the  vendor  hav- 
ing, of  his  own  folly,  let  go  his  security,  must  be  content  to 
stand  on  the  same  footing  with  other  persons. 

But  our  case  does  not  rest  upon  that  doctrine,  and  is  put  on- 
»  plain  equity  arising  out  of  the  fiduciary  character  of  Small 
MS  guardian.  He  and  his  wards  were  not  parties  acting  "  at 
»rms  length.''  He  was  the  only  actor  on  the  stage  and  the 
whole  proceeding  was  managed  by  him ;  so  as  against  hift 
wards,  although  he  had  acquired  the  legal  title,  still  he  held 
it  subject  to  their  equity  of  his  paying  for  the  land  as  a  con- 
dition precedent  to  his  becoming  the  owner  of  it. 

Granting  this  position,  it  was  contended  that  the  equity  of 
the  Mardres  was  barred  by  the  fact  that  Small  had  held  ad- 
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verse  possession  of  the  land,  under  the  deed  of  the  Clerk  and 
Master,  for  seven  years ;  the  question  intended  to  be  pre- 
sented depended  upon  whether  in  counting  time  it  began  / 
ike  date  of  the  deed,  or  at  the  time  when  the  wards  respectively 
became  of  age.  The  idea  that  a  guardian  could  hold  ad- 
versely to  his  ward  before  the  ward  became  of  age,  was  so 
absurd  that  this  position  was  abandoned. 

3.  It  is  settled  in  this  State,  that  a  deed  in  trust  to  secure 
creditors  is  not  a  voluntary  conveyance  within  the  meaning  of 
the  statute  of  Elizabeth  ;  but  th^counsel  of  the  appellants  did 
not  refer  to  any  case  or  give  any  reason  in  support  of  the  po- 
rtion that  a  creditor  who  takes  a  deed  of  trust  conveying  a 
tract  of  land,  to  secure  an  existing  debt,  stands  in  a  better 
condition  than  the  debtor  in  regard  to  an  equity  which  has 
attached  to  the  land  in  the  hands  of  the  debtor.  The  creditor 
who  takes  a  deed  of  trust  is  not  out  of  pocket  one  cent,  so  he 
stands  in  the  shoes  of  the  debtor  and  takes  subject  to  any 
«qmty  binding  the  land  in  the  hands  of  the  debtor./ 

This  is  too  plain  for  discussion,  and  the  facts  set  out  do  not 
raise  what  would  have  been  an  interesting  question,  viz  :  is 
one  who  takes  a  deed  to  secure  advancements,  to  be  after- 
wards made  subject  to  an  equity  of  which  he  had  no  notice  ? 

There  is  no  error. 

Pbe  Cubiam.  Decree  below  confirmed. 
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RORY   BARNES,   Adm'r.    v.  THB   PEIDMONT    &    ARLINGTON 
LIFE  INSURANCE  COMPANY. 

The  intestate  of  the  plaintiff  contracted  with  the  agent  of  the  defen* 
daut  for  the  insurance  «»f  his  life.  The  agent  agreed  to  insure  his  life- 
for  a  period  of  six  months,  in  the  sum  of  five  thousand  dollars,  m 
consideration  of  the  payment  of  the  sum  of  fifty  dollars.  The  inte»- 
tate  paid  to  the  agent  forty-five  dollars.  No  written  application 
for  a  policy  was  ever  made,  and  no  policy  was  ever  issued.  The  bal- 
ance of  the  fifty  dollars  was  never  paid,  and  no  reason  was  assigned 
for  the  failure  to  pay  the  same.  Upon  a  demurrer  to  the  complaint  n 
It  was  heldy  that  the  plaintiff  was  not  entitled  to  recover. 

Civil  action,  tried  upon  demurrer,  before  Buxton^  «/.,  at 
Spring  Term,  1875,  of  Harnett  Superior  Court. 

The  complaint  alleged :  That  J.  B.  Barnes  is  dead  and  the 
plaintiff  has  been  duly  appointed,  and  qualified  as  his  admin- 
iatrator. 

That  on  or  about  the  25th  day  of  June,  1873,  the  intestate 
of  the  plaintiff,  and  the  defendant  through  its  authorized 
agent  agreed,  that  if  the  intestate  would  pay  the  defendant 
the  sum  of  fifty  dollars,  the  defendant  would  insure  the 
life  of  the  intestate  for  a  period  of  six  months,  and  in  case  the 
intestate  should  die  within  said  period,  the  defendant  would 
pay  to  the  personal  representative  of  the  intestate,  the  sum  of 
five  thousand  dollars. 

That  shortly  after  this  agreement,  the  intestate  paid  to  the 
defendant,  through  its  agent,  about  forty-five  dollars,  all  that 
he  agreed  to  pay,  except  $5.67,  which  was  received  on  said 
agreement  by  the  defendant,  and  no  part  thereof  has  ever  oeen 
returned,  either  to  the  intestate  during  his  lifetime,  or  the 
plaintiff  since  his  death. 

That  before  the  expiration  of  said  six  months,  the  intestate 
died,  and  the  defendant  was  notified  of  his  death,  and  demand 
duly  made  upon  the  plaintiff  to  pay  the  five  thousand  dollars, 
or  a  ratable  part  thereof,  which  the  defendant  refuses  to  do. 
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That  no  policy  of  insurance  waa  ever  issned  by  the  defen- 
dant to  the  intestate,  and  if  any  written  application  was  ever 
made  by  the  intestate  to  the  defendant,  the  plaintiff  has  no 
copy  of  it,  and  has  never  seen  the  same. 

To  this  complaint  the  defendant  demurred,  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action: 

1.  In  that  it  does  not  set  forth  in  said  complaint  the  appli- 
cation made  by  said  J.  B.  Barnes,  which  is  a  material  and 
necessary  part  of  the  contract,  if  any,  made  between  the 
parties,  and  the  basis  of  said  complaint,  and  the  plaintiff 
should  allege  and  prove  the  truth  thereof. 

2.  That  said  complaint  does  not  allege  that  the  first  pre- 
mium was  paid  by  the  plaintiff's  intestate,  or  a  proper  receipt 
from  any  authorized  agent  of  the  company  given  therefor. 

3.  That  said  complaint  does  not  allege  that  any  policy  was 
ever  delivered  to  the  plaintiff's  intestate,  or  that  he  was  le" 
gaily  entitled  thereto,  and  £uch  allegation  is  a  material  and 
necessary  part  of  said  complaint,  to  show  that  any  contract 
was  in  fact  or  in  effect  consummated  or  entered^into  by  the 
said  parties. 

Upon  the  hearing,  his  Honor  in  the  court  below,  sustained 
Ihe  den.urrer,  and  gave  judgment  in  favor  of  the  defendant ; 
thereupon  the  plaintiff  appealed. 

Merrimon.  Fuller  c6  A*flie.  for  the  appellant. 
No  counsel  in  this  court,  amtra. 

Setixk,  J.  The  demurrer  Kuet  be  fuetained.  The  plain- 
tiff does  not  allc  ge  that  his  intefetate  cenplied  with  his  con- 
tract, or  that  he  offered  to  do  so. 

By  the  contract  the  intestate  agreed  to  p»y  the  defendant 
"fifty  dollars,"  as  a  consideration  for  a  poL'cy  of  insurance  on 
his  life  for  six  months.  He  paid  only  forty-five  dollars,  and 
gives  no  excuse  for  his  failure  to  pay  the  full  amount. 


Digitized 


by  Google 


24  IN  THE  SUPREME  COURT. 


MoAdbn  v.  Hooker,  Guardian,  and  othera. 


The  complaint  states  that  no  policy  of  insurance  was  ever 
issued  by  tlie  defendant  to  the  intestate;  and  that  if  any 
written  application  for  insurance  was  ever  made  by  the  intes* 
tate  to  the  defendant,  the  plaintiff  has  no  copy,  and  has  never 
seen  the  same.  As  the  intestate  failed  to  comply  with  bis 
part  of  the  contract,  his  representative  cannot  call  upon  the 
defendant  to  perform  his  part. 

The  judgment  of  the  Superior  Court  is  aflSa-med. 

Per  Curiam.  Judgment  affirmed. 


B.   Y.   MoADEN  v.  OCTAVIUS    ROOKKR,   Guardian  of  JOSIAH 
TURNER,  Sen.,  and  JOSIAH  TURNER,  Jun, 

A  judgment  confessed  (by  the  Guardian  of  one  who  is  non  compos  mefftif,) 
under  the  provisions  of  sections  825  and  826,  C.  0.  P.,  if  the  state- 
ment required  be  verified  by  the  guardian,  in  the  absence  of  fraud, 
is  not  irregular. 

Motion  in  the  cause  heard  before  his  Honor,  Judge  McKtry^ 
at  Spring  Term,  1875,  of  the  Superior  Court  of  Orange 
county. 

One  Evans  Turner,  administrator  of  Josiah  Turner,  Sen., 
and  John  W.  Kirkland,  a  creditor  by  junior  judgment,  moved 
the  court  to  set  aside  the  judgment  in  this  action,  confessed 
by  the  defendants,  O.  Hooker,  guardian  of  Josiah  Turner, 
Sen.,  and  Josiah  Turner,  Jr.  The  facts  in  the  case  are  so 
fully  stated  in  the  opinion  of  the  court  that  any  further 
statement  is  deemed  superfluous. 

Upon  the  heai'ing  the  motion  was  allowed  by  the  court,  and 
the  plaintiff  appealed. 

Merrimorij  Fuller  &  Ashe^  for  the  appellant. 
*/.   W.  Graham^  contra. 
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KoDMAH,  J.  On  the  26th  October,  1868,  Josiah  Turner 
Sen.,  and  others  executed  the  following  instrument : 

State  OT'NOBTH  Cabolina,  )  ^^^^  ^g^^  ^g^g 
Change  County,  )  ^ 

Kaow  all  rasa  by  these  presents  that  we,  Josiah  Turner, 
Sr.,  Josiah  Turner,  Jr.,  William  Turner,  Julian  S.  Turner, 
John  Turner,  are  held  and  firmly  bound  unto  George  W. 
Swepson  in  the  sum  of  five  thousand  dollars,  good  and  lawful 
money  of  the  United  States,  to  the  true  and  faithful  payment 
whereof  to  him,  the  said  George  W.  Swepson,  his  heirs,  execu- 
tors and  administrators,  jointly  and  severally,  signed  with  our 
hands  and  seals  the  day  and  date  first  above  written. 

The  condition  of  this  obligation — ^that  George  W.  Swepson 
having  agreed  to  loan,  at  the  rate  of  eight  per  cent,  interest 
pei*annu'/i,  five  thousand  dollars  to  Josiah  Turner,  Sr.,  to 
purchase  a  printing  press  and  material  for  a  paper  to  be  con- 
ducted by  Josiah  Turner^  Jr.,  it  is  agreed  and  understood  that 
Josiah  Turner,  Jr.,  is  to  draw  on  or  receive  from  said  Swep- 
son, as  the  wants  of  the  printing  establishment  may  require, 
an  amount  not  to  exceed  five  thousand  dollars,  and  we  and 
each  of  us  do  agree,  and  by  this  bond  bind  ourselves  to  pay 
according  to  this  bond  such  sum  or  sums  as  may  be  loaned  or 
furnished  by  said  Swepson  to  said  Josiah  Turner,  Jr.,  not 
exceeding  five  thousand  dollars. 

(Signed.)  JOSIAH  TURNER,  Sr.,     [seal.] 

JOSIAH  TURNER,  Jr.,     [seal.] 
JULIAN  S.  TURNER, 
JOHN  TURNER. 

Oa  20th  March,  1869,  a  petition  was  filed  in  the  Probate 
Court  of  Orange  county  to  have  the  said  Josiah  Turner,  Sr., 
declared  we/n  ctunpon  /netit?Hy  and  on  22d  of  March,  1869,  he 
was  so  declared  by  an  inquisition,  and  O.  Hooker  was  duly 
a[^inted  his  guardian.     At  some  time  thereafter,  (the  date  is 
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not  given,)  the  following  proceedings  were  had  before  the 
Clerk  of  Orange  Superior  Court : 


R.  Y.  McAden  vs.  O.  Hooker, ' 
guardian  of  J.  Turner,  Sen., 
and  J.  Turner,  Jr. 


In  the  Superior  Court, 

Orange  Countt. 

Statement  and  affidavit  and 

confession  of  judgment. 

The  defendants  allege : 

1.  That  Josiah  Turner,  Sen.,  is  a  lunatic,  and  O.  Hooker  is 
his  guardian. 

2.  That  there  is  due  the  plaintiff  from  these  defendants,  by 
bond,  five  thousand  dollars  with  interest  at  eight  per  cent,  from 
the  26th  of  October,  1868. 

3.  That  the  money,  $5,000,  was  borrowed  from  the  assignee 
of  the  plaintiff  by  the  defendants,  and  a  bond  was  given 
therefor,  and  is  justly  due  the  plaintiff. 

4:.  These  defendants  authorize  the  entry  of  judgment 
against  them  for  five  thousand  dollars,  with  interest  thereon 
from  the  26th  October,  1868. 

JOSIAH  TURNER,  Jr., 
O.  HOOKER,  Guardian. 

Personally  appeared  before  me,  George  Laws,  Clerk  of  the 
Superior  Court  of  Orange,  J.  Turner,  Jr.,  and  O.  Hooker, 
guardian  of  J.  Turner,  Sen.,  who  being  duly  sworn,  maketh 
oath  that  the  above  statement  is  true. 

JOSIAH  TURNER,  Jr., 
O.  HOOKER,  Guardian. 

On  filing  the  within  statement  and  affidavit,  it  is  adjudged 
by  the  court  that  the  plaintiff  recover  of  the  defendants  five 
tliousand  dollars,  with  interest  on  five  thousand  dollars  from 
26th  October,  1868,  until  paid,  together  with  three  dollars, 
cost  of  this  confession  of  judgment. 

(Signed.)  GEORGE  LAWS, 

Clerk  of  the  Superior  Court. 
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On  30th  October,  1871,  the  Clerk  of  Orange  Superior  Court 
made  the  following  entry  on  his  judgment  docket : 

R.  Y.  MxjAden  vs.  O.  Hooker,  ^  Judgment  $5,000.00.  Inter- 
guardian  of  Josiah  Turner,  >  est  from  26th  Oct.,  1868, 
Sr.,  and  Josiah  Turner,  Jr.    )      at  eight  per  cent. 

On  2d  December,  1872,  an  execution  issued  on  said  judg- 
ment, under  which  certain  lands  of  Josiah  Turner,  Sr.,  were 
sold  by  the  Sheriff  of  Orange  county,  and  the  net  proceeds 
were  paid  to  McAden,  the  plaintiff.  Josiah  Turner,  Sr.,  died 
in  November,  1874.  At  Spring  Term,  1875,  of  Orange  Su- 
perior Court,  the  administrator  of  Josiali  Turner  Sr.,  and 
Kirkland,  who  describes  himself  as  a  creditor  of  Josiah  Tur- 
ner Sr.,  by  junior  judgment,  moved  to  vacate  the  judgment 
above  mentioned,  upon  the  following  grounds : 

1.  That  said  statement  is  not  signed  by  Josiah  Turner  Sr., 
or  verified  by  his  oath. 

2.  That  O.  Hooker  as  guardian  of  Josiah  Turner  Sr.,  could 
not  confess  a  judgment  against  his  estate. 

3.  That  no  recovery  could  be  had  against  the  estate  of  Josiah 
Turner  Sr.,  except  by  an  action  commenced  by  a  summons 
served  as  prescribed  by  sec.  82,  Code  of  Civil  Procedure. 

4.  That  at  the  time  the  debt  was  contracted  upon  which 
said  judgment  was  entered,  Josiah  Turner  Sr.,  was  incapable 
of  understanding  or  transacting  business  on  account  of  old 
age  and  mental  imbecility,  and  a  further  motion  will  be  made 
that  you,  (McAden)  return  all  monies  collected  upon  execu- 
tions issued  on  said  iudgment." 

On  this  motion,  the  Judge  made  the  following  order : 
"1.  That  upon  the  first  three  grounds  set  forth  in  the  notice 
given  in  this  proceeding,  the  said  judgment  should  be  set  aside 
Mid  vacated,  as  far  as  the  same  affects  the  estate  of  the  (said) 
Josiah  Turner  Si;.,  the  same  being  irregular  for  the  want  of 
the  oath  of  the  said  Josiah  Turner  Sr.;  and  that  all  proceed- 
ings to  establisli  a  debt  against  the  estate  of  a  person  who  is 
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non  eompoB  mentis^  should  be  by  an  adversary  suit,  and  the 
summons  served  on  both,  on  the  lunatic  or  person  non  compos 
m'fttfM.  and  also  liis  guardian  or  committee. 

2.  That  R.  Y.  McAden  return  the  amount  for  which  he 
receipted  the  execution  issued  on  the  said  judgment  for  $5,000 
to  the  Sheriff  of  Orange  county  (who  had  other  executions  in 
his  hands  against  the  said  Josiah  Turner  Sr.,  on  the  day  of 
^ale,)  on  or  before  the  first  day  of  the  next  term  to  be  held 
subject  to  the  further  order  of  this  court." 

From  this  judgment  the  defendant,  (so  says  tlie  record,  but 
it  probably  means  McAden  the  plaintiff,)  prayed  an  appeal  to 
this  court. 

It  will  be  noted  that  his  Honor  puts  his  judgment  not  upon 
the  ground  that  Turner  was  7ion  contprps  when  the  contract 
was  made,  but  entirely  upon  the  ground  that  the  judgment 
confessed  was  irregular  because  it  was  not,  (and  of  course 
•could  not  be,)  sworn  to  by  Tm'ner  personally,  but  by  his  guar- 
dian. 

There  was  no  evidence  that  Turner  Sr.,  was  non  compos 
when  the  contract  was  made,  and  none  that  any  fraud  was 
practiced  on  him,  or  that  the  debt  was  not  honestly  owing. 

The  judgment  was  confessed  under  sees.  325,  326,  327,  of 
Code  Civil  Procedure  section  326,  requires  that  "  a  state- 
ment must  be  made,  signed  by  the  defendant  and  verified  by 
his  oath  to  the  following  effect,  cfec." 

1.  Was  the  ju<lgment  irregular?  That  is  to  say,  was  it  un- 
authorized by  the  C  >vle?  The  counsel  did  not  refer  us  to  any 
-authority  on  this  point,  and  we  are  not  aware  of  any.  When 
-a  person  becomes  lunatic,  he  does  not  thereby  become  exempt 
from  the  payment  of  Ids  antecedent  debts,  and  any  creditor 
may  bring  an  action  on  his  claim.  The  summons  in  such  ac- 
tion would  be  served  upon  the  lunatic  and  also  upon  his  guar- 
<lian.  The  guardian  might  appear  for  the  lunatic  and  de- 
fend. Perhaps  if  he  refused  to  appear,  the  court  might 
appoint  a  guardian  ad  litem^  though  I  know  of  no  precedent 
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for  such  a  proceeding.  At  all  events,  if  the  guardian  pleaded, 
there  might  be  a  valid  judgment,  in  hivttuvt^  rendered  against 
the  lunatic.  But  if  the  guardian,  after  appeai'ance,  tliinks 
that  there  is  no  defence,  and  that  the  creditor  ought  to  have 
judgment,  may  he  not  permit  judgment  to  go  by  vU  dicitf 
Li  Whtt*  V.  AlhtitMtrt.^  3  Dev.,  241,  the  process  had  been 
served  on  the  guardian  above,  and  not  on  the  infants  ako,  as 
it  should  have  been,  and  the  guardian  permitted  judgment 
against  the  infants  by  tiil  (hclt;  yet  it  was  held  tliat  the  judg- 
ment was  not  irregular,  although  in  that  case  it  was  said  the 
court  had  acted  unadvisedly  in  permitting  the  guardian  whose 
interests  were  of  posed  to  thcHe  of  the  weid  to  represent  him 
in  that  case.  The  analogy  l>etween  infants  and  lunatics  is  so 
dose  as  to  justify  the  conclusion  that  a  similar  judgment 
against  a  lunatic  would  not  be  irregular. 

If  a  guardian  can  permit .  such  a  judgment,  which  is  appa- 
rently only  m  iirmfHif^  but  in  substance  a  judgment  hy  con- 
fession, it  is  difficult  to  see  any  reason  M'liy  the  guardij^n  can- 
not, in  form,  confess  a  judgment  against  the  lunatic.  The 
object  of  the  section,  cited  from  the  Code,  was  to  peimit  a 
debtor  who  cculd  not  disjute  the  debt  to  Eulmit  to  a  judgment 
at  a  moderate  expense  in  costs,  and  without  waiting  for  term 
time.  It  enabled  the  parties  to  dispense  with  all  unnecessary 
fonnaUties.  It  is  contended,  however,  that  the  personal  sig- 
nature and  oath  of  the  lunatic  defendant  are  required,  and 
that  his  guardian  has  no  authority  to  substitute  his  own  signa- 
ture and  oath ;  and  this  is  true  if  we  must  adhere  literally  to 
the  law. 

But,  in  construing  it,  we  are  entitled  to  enquire  what  was 
the  object  of  the  act,  and  whether  that  object  requires  a  lit- 
eral construction,  or  will  be  best  attained  by  one  more  liberal. 

A  person,  hui  j'urify  may  confess  a  judgment  in  court,, 
in  term  time  by  attorney,  properly  authorized,  and  we  con- 
ceive one  object  of  the  act  to  have  been  to  enable  such  per- 
fions  to  confess  jjidgment  in  like  manner  out  of  tenn.     A  lit- 
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iiiction  would  prohibit  this  and  deprive  the  act  of 
ts  utility.  The  object  in  requiring  an  oath  as  to  the 
the  debt,  was  to  restrain  the  confession  of  false  debts 
f  creditors.  This  object  is  as  well  attained  by  the 
person  authorized  to  act  for  the  debtor,  and  knowing 
ial  fact,  as  by  that  of  the  debtor  himself.  In  this 
the  guardian  and  the  other  defendant  swear  to  the 
of  their  own  knowledge. 

opinion  the  juigment  was  not  irregular.  If  the 
were  sought  to  be  reversed  on  the  ground  that  either 
al  contract  or  the  judgment  was  fraudulent,  or  with- 
ieration,  and  therefore  fraudulent  as  to  other  credi- 
[uestion  would  be  different. 

there  is  no  allegation  of  that  sort,  it  is  useless  to  dis- 
uestion.     The  allegation  that  Turner,  Sr.,  was  non 
the  time  of  making  the  contract,  is  not  sworn  to  by 
mers,  and  there  is  no  evidence  in  support  of  it. 
\  opinion  be  certified. 

TRiAM.  Judgment  below  reversed. 
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ELIZA  A.  MIAZZA  v.  JAMBS  CALLOWAY  and  others. 

Id  granting  an  order  for  a  person  to  sue  in  forma  pauperis^  it  is  sufficient 
compliance  with  the  statute,  Bat.  Rev.,  chap.  17,  sec  72,  for  the  pre- 
siding Judge  to  be  satisfied  by  a  certificate  of  counsel  or  otherwise, 
that  the  plaintiff  has  an  honest  cause  of  action  on  which  he  may 
reasonably  expect  to  recover. 

An  nfildavit,  certified  by  the  Clerk  of  a  Chancery  Court  of  another  State, 
without  having  the  testimonial  of  the  Judge  of  said  Court,  that  the 
person  so  professing  to  be  Clerk  was  such  officer,  and  that  he  had  au- 
thority to  administer  oaths,  is  not  so  legally  authenticated  as  to  au- 
thorize a  Judge  of  this  State  to  act  under  it. 

CnriL  ACTION,  tried  before  his  Honor,  Judge  Furches^  at 
Fall  Term,  1875,  of  the  Superior  Court  of  Wilkes  county. 

The  following  is  substantially  a  statement  of  the  case  as 
sent  to  this  court  as  a  part  of  the  record.  The  action  was 
brought  by  the  plaintiff  against  the  defendants  for  the  par- 
tition of  a  tract  of  land  situated  in  Wilkes  county,  N.  C.  The 
plaintiff  alleged  that  the  plaintiff  and  defendants  were  tenants 
in  common,  and  demanded  an  account  of  the  rents  and  profits. 
The  summons  was  returnable  to  Fall  Term,  1875,  of  the  Su- 
perior Court  of  said  county,  at  which  term,  and  before  an 
swering  the  complaint,  the  counsel  for  the  defendants  moved 
the  court  to  revoke  the  order  heretofore  made  allowing  the 
plamtiff,  who  is  a  resident  of  the  State  of  Mississippi,  to  sue 
in  forma  paaperis^  u'^n  ihQ  gvoxmA  that  the  same  had  been 
improperly  granted,  as  there  was  no  sufficient  affidavit  of  the 
plaintiff,  as  required  by  law,  upon  which  to  ground  the  order, 
and  for  other  reasons,  which  will  fully  appear  by  reference  to 
to  said  affidavit,  petition  and  order.  The  defendants  also 
moved  the  court  to  require  the  plaintiff  to  give  the  under- 
taking required  by  law  or  dismiss  the  action. 

The  complaint  alleges  that  a  partition  of  said  land  had  been 
made  in  the  year  1851,  by  order  of  the  Court  of  Equity  of 
Wilkes  county  on  a  proceeding  in  said  court,  in  which  the 
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plaintiff's  name  had  been  used  as  a  party  plaintiff  and  as  a 
feme  mh ,  when  she  was  at  the  time  a  feme  otveHy  and  that 
her  name  had  been  used  in  said  action  without  her  knowledge 
or  consent. 

His  Honor  refused  to  allow  the  motion,  and  the  defendants 
appealed. 

The  following  is  a  copy  of  the  affidavit  of  the  plaintiff : 

"  The  plaintiff  maketh  oath  that  she  is  unable  to  give  the 
sureties  or  make  the  deposit  required  by  the  laws  of  the  State 
of  North  Carolina  to  enable  her  to  prosecute  the  above  en- 
titled action  against  the  defendants,  and  further  that  she  is 
advised  and  believe  that  she  has  good  cause  of  action  against 
them.  She  therefore  prays  the  honorable  Court  that  she  may 
be  allowed  to  sue  in  fnrma  pauperis. 

Sworn  to  and  subscribed  before  me  this  29th  day  of  May, 
A. D.  1875. 

MUKRAY  PEYTON, 
Chancery  Clerk  Hinds  county.  Miss." 

The  following  is  the  certificate  of  counsel : 

"  We,  tlie  undersigned  practising  attorneys,  hereby  certify 
that  we  have  examined  the  case  of  the  plaintiff  and  believe 
that  she  has  a  good  cause  of  action  against  the  defendants  in 
law  and  in  fact.     This  16th  day  of  August,  1875. 

THOS.  J.  DULA, 
S.  S.  WITHERSPOON." 

The  following  is  the  order  of  the  Court  made  upon  the 
affidavit : 

In  the  above  entitled  action,  upon  reading  the  affidavit  of 
plaintiff  and  the  certificate  of  counsel,  it  is  ordered  that  the 
plaintiff,  Eliza  A.  Miazza,  be  allowed  to  prosecute  her  said 
action  against  the  defendants,  James  Calloway   and  others, 
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without  giving  security  or  making  the  depoeit  required  by 
law.  No  officer  shall  require  of  her  any  fee,  neither  shall  she 
recorer  any  cost, 

Armfidd  <6  F*fl1c  and  Johnstone  Jiynent^  for  the  defendants. 
Smith  cfe  ftrong^  contra. 

Rodman,  J.  The  plaintiff  was  allowed  by  the  Judge  to 
prosecute  her  action  'm  forma  paviht'ij  upon  her  presenting 
to  him  a  certificate  of  two  counsel  to  the  effect  that  they  had 
examined  her  case,  and  were  of  opinion  that  she  had  a  good 
cause  of  action,  and  her  affidavit  of  her  poverty.  The  affi- 
davit purported  to  have  been  sworn  to  before  tlie  clerk  of  the 
Chancery  Court  of  Hinds  county,  Mississippi,  and  was  au- 
thenticated by  what  purported  to  be  tlie  seal  of  that  court. 
The  defendant  contends  that  the  Judge  exceeded  his  powers, 
because  the  statute,  Bat.  Eev.  chap.  17,  sec.  72,  (Act  of 
1868-'69,  chap.  96,)  was  not  complied  with. 

That  statute  is  in  these  words:  "Any  Judge,  Justice  of  the 
Peace,  or  Clerk  of  the  Superior  Court,  may  authorize  any 
person  to  sue  as  a  pauper  in  their  respective  courts,  when  he 
shall  prove  by  one  or  more  witnesses  that  he  has  a  good  cause 
of  action,  and  shall  make  affidavit  that  he  is  unable  to  comply 
with  the  provisions  of  the  last  section,"  which  requii'es  a  bond 
with  security,  or  a  deposit  of  money  with  the  Clerk. 

The  defendant  contends: 

1.  Tliat  it  appears  that  no  witnesses  were  examined  by  the 
Judge. 

2.  Tliat  the  affidavit  was  not  sufficiently  authenticated. 

Aa  to  the fir^ point:  The  Code  of  Civil  Procedure,  section 
T3,  provided  that  a  Judge  might  allow  any  person  to  sue  as  a 
pauper  upon  a  certificate  from  any  attorney  that  in  his  opinion 
Buch  person  had  a  good  cause  of  action,  and  upon  liis  state- 
ment that  he  woultl  prosecute  the  demand  without  fee.  This 
last  requisition  was  an  inconvenient  inq|>ediment  to  the  brings 
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ing  of  pauper  actions.  From  its  having  been  omitted,  wh 
maj  suppose  that  one,  if  not  the  main  object  of  the  Ad 
amending  the  Code,  was  to  get  rid  of  this  restriction,  which 
was  obnoxious  to  members  of  the  bar.  The  intention  then 
was  to  facilitate  pauper  actions.  A  literal  construction  of  the 
Act  would  make  them  almost  impossible,  and  would  moreover 
lead  to  absurdities  wliich  we  cannot,  without  disrespect  to  the 
Legislature,  suppose  tliat  they  intended.  The  pauper  is  re- 
quired to  prove  before  the  Judge  his  right  to  recover,  by 
Wftnesftes :  that  is,  by  pei  sons  who  personaUy  know  the  facts, 
and  whose  evidence  would  be  sufficient  on  a  trial  to  make  out 
^priina  facir  case.  Yet  he  cannot  compel  the  attendance  of 
his  witnesses  for  this  purpose  by  process,  and  by  the  hypothe- 
sis that  he  is  a  pauper,  he  cannot  procure  their  attendance  by 
paying  their  expenses.  Nor  is  any  provision  made  for  taking 
their  depositions  if  they  be  sick  or  non-residents.  In  addition 
to  this,  the  Judge  who  should  try  a  case  wholly  without  pre- 
judice and  without  having  received  a  bias  from  any  one-sided 
statement,  is  required  to  hear  the  plaintiff's  version  of  the 
facts,  and  to  express  an  opinion  that  prima  facie  ho  is  entitled 
to  recover.  For  a  Judge  to  permit  himself  to  be  "  talked  to" 
privately  by  parties  or  their  attorneys  about  a  case  pending 
before  him,  is  indecent,  and  perhaps  criminal.  The  Legisla- 
ture never  could  have  intended  this,  and  we  are  compelled  to 
conclude  that  it  never  intended  any  thing  more  than  that  the 
Judge  should  be  satisfied  by  a  certificate  of  counsel  or  other- 
wise that  the  plaintiff  had  an  honest  cause  of  action,  on  which 
he  might  reasonably  expect  to  recover.  No  doubt  this  is  sub- 
stantially the  law  of  every  State  of  the  Union,  and  we  cannot 
believe  that  the  Legislature  intended  to  alter  a  practice  sanc- 
tioned by  convenience  and  by  long  and  universal  usage. 

As  to  the  second  objection :  We  think  that  the  affidavit 
was  not  legally  authenticated  so  as  to  authorize  the  Judge  to 
act  on  it.  There  was  required,  in  addition,  a  testimonial  from 
the  Judge  of  the  Court  that  the  person  professing  to  be  Clerk 
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<rf  the  Chancery   Court  was  Buch  officer   and  that  he  had 
anthority  to  administer  oaths.     Bat  Bev.,  chs^.  43,  sec.  9. 

The  Judge  below  need  not  necessarily  dismiss  the  plaintiffs 
tctioQ  by  reason  of  this  informality  in  the  authentication  of 
lier  affidavit.  He  may,  if  he  shall  think  proper,  continue  the 
canse  until  she  has  a  reasonable  time  to  supply  the  defect, 
tither  by  procaring  the  testimonial  of  the  Judge  or  by  swear- 
ing to  her  affidavit  before  a  Commissioner  for  this  State  in 
Miflsiasippi,  whieh  latter  may  be  the  more  prudent  course. 

FfiB  CuftiAM.  The  order  allowing  the  plaintiff  to  sue  as  a 
jiauper  is  reversed,  and  the  case  is  remanded  to  be  proceeded 
in  according  to  law.  Neither  party  will  recover  costs  in  this 
oourt. 

Let  this  opinion  be  certified. 
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RICHARD  POTTEB  t».  W.  L.  HABDRB,  and  othen. 

H  a  person  bestows  his  labor  upon  the  property  of  another,  thereby 
clianging  it  into  another  species  of  article^  (as  if  com  be  made  into 
whiskey,  &c..)  the  property  is  changed,  and  the  owner  of  the  origi- 
nal  material  cannot  recover  the  article  in  its  altered  condition ;  but 
is  only  entitled  to  its  value  in  the  shape  in  which  it  was  taken  from 

\  him. 

In  an  action  for  the  claim  and  delivery  of  personal  property,  the  issu- 
ing of  a  summons  is  necessary  to  give  the  Clerk  jurisdiction  to  make 
the  order  to  the  sheriff,  requiring  him  to  take  such  property  and  de- 
liver the  same  to  the  plaintiff,  and  an  order  to  that  effect  without 
sQch  summons,  is  no  justification  to  the  sheriff  or  the  defendant  for 
any  action  in  the  premises. 

{Bennett  Y.  Thmompson^  13  Ired.  140;  and  AlbeaY,  Griffin^  2  Dev.  d; 
Bat.  £q.  9,  cited  and  approved.) 

This  was  a  civil  action,  tried  before  his  Honor  Judge  Ettre^ 
at  Spring  Term,  1875,  of  the  Superior  Court  of  Perquimans 
county.  0 

The  following  statement  of  the  case  accompanies  the  record 
sent  up  to  this  Court : 

The  plaintiffs  wife  is  the  owner  of  a  life  estate  in  right  of 
dower  in  a  tract  of  land  in  the  county  of  Perquimans,  and  the 
plaintifiE  is,  and  has  been,  in  possession  of  the  same  for  many 
years. 

The  defendants  own  the  reversion  in  said  land  after  tlie 
termination  of  the  life  estate  of  the  plaintiffs  wife. 

In  1873,  the  plaintiff  cut  down  two  trees  on  said  land,  and 
used  the  timber  therefrom,  partly  to  build  a  boat  or  canoe  for 
fishing,  and  partly  to  make  shingles  for  repairing  the  houses 
on  the  farm.  Shortly  thereafter  the  defendants  made  demand 
for  the  canoe,  which  being  refused,  they  commenced  an  action 
**for  the  claim  and  delivery  of  personal  property"  for  the 
same.  Under  the  proper  process  issued  from  the  Superior 
Court  in  said   action,  they  went  upon  the  premises  of  the 
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plaintiflf  trith  the  sheriff  of  the  connty,  who  took  the  canoe 
out  of  the  plaintiff's  possession  and  delivered  it  to  the  defend- 
ants, who  carried  it  awaj  and  still  have  it  in  their  possession. 
The  defendant  in  that  action.  Potter,  did  not  replevy  or  offer 
to  replevy  the  canoe.  No  copy  of  a  snmmons  or  other  paper 
or  process  was  then,  or  at  any  time,  left  with  Potter.  No  record 
of  the  action  was  made  in  the  Superior  Court,  and  there  was 
no  appearance  of  either  plaintiffs  or  defendant  in  that  action^ 
nor  any  judgment  demanded  or  rendered  in  the  same.  Tbe 
only  return  made  in  the  action  was  of  the  onginal  affidavit 
and  order  of  the  Clerk,  with  the  following  endorsement  by 
the  Sheriff: 

Executed  July  22d,  1873,  by  taking  one  boat  or  canoe  fr<»aoL 
Mr.  Potter  and  delivering  to  Mardre.  Sheriff's  fee  $1.00^ 
paid  by  the  plai^ff . 

(SignedJ  H.  WHITE,  Sheriff. 

Thei^ras  no  farther  prosecution  of    the  action  by  the  \ 

plaintiff,  Mardre. 

The  plaintiff  in  this  action  claims  five  hundred  dollars  dam:- 
ages  against  the  defendants  for  the  trespass  committed  by 
them  in  entering  the  plaintiff's  premises  and  taking  the  canoe.     #      •    *^ 

The  plaintiff  proved  his  title  and  possession  of  the  l/^rne  in  «     * 

jv/*,  and  the  taking  of  the  canoe  by  the  Sheriff  and^the  defend- 
ants. Also  that  the  location  of  his  land  was  valuable  and 
convenient  for  fishing  purposes,  and  that  in  conse'quence  of  hm 
canoe  being  taken  from  him  he  was  much  hindered  and  dam- 
aged in  fishing  during  the  "Spring  of  1873. 

The  defendants  offered  to  prove  that  the  taking  of  the  canoe 
was  under  "  due  process  in  said  action  for  claim  and  delivery.'' 

The  plaintiff  objected,  on  the  ground  that  the  defendants 
had  abandoned  that  action,  and  should  not  be  allowed  to  pro^ 
tect  themselves  under  any  process  issued  in  it.  His  Honor 
overruled  the  objection  and  admitted  the  evidence. 
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The  plaintiff  requested  the  court  to  charge  the  j^y,.  that  -if 
they  believed  the  defendants  did  ao  take  the  property,  thej 
were  trespafi^ere^and  thej  moat  find  for  the  plaintiff;  and  that 
if  they  believed  the  defendimts  need  the  power  of  the  court 
to  accomplish  a  wanton  treapass  on  the  property  of  the  plaiur 
tiff,  and  afterwards  failed  to  prosecute  their  action  to  judg- 
ment, they  would  be  justified-  in  giving  a  verdict  against  the 
defendants  for  vindictive  damages. 

The  court  refused  to  give  the  instruction^  and  charged  the 
jury,  that  there  was  no  evidence  of  such  wanton  abuse  of  tli& 
process  of  the  court,  and  tBat  the  plaintiff  had  no  right  to 
apply  the  timber  on  the  land  to  building  boats,  and  that  the 
defendants,  as  reversioners,  were  entitled  to  the  trees  after 
they  were  cut  for  that  purpose. 

The  plaintiff  then  asked  the  court  to^charge  the  jury  that 
even  if  defendants  were  entitled  to  the  trA,  that  they  were 
not  entitled  to  the  canoe,  after  the  trees  were  worked  up  as 
such,  and  if  the  plaintiff  committed  a  wrong  in  cutting  the 
trees,  the  defendants^  remedy  was  not  ^^  claim  and  dSvery  of 
personal  property,"  but  a  civil  action  for  waste. 

tThe  court  refused  so  to  charge,  but  instructed  the  j[ury  that 
the  defendants  had  a  right  to  the  canoe,  and  to  recover  it  in 
such  action. 

Under  these  instructions  the  jury  rendered  a  verdict  for  the 
defendants.  Motion  for  a  new  trial ;  motion  refused..  Judg- 
ment for  defendants  and  appeal  by  plaintiff. 

Gilliam  dk  Pruden^  for  the  appellant. 
No  counsel,  corUray  in  this  court. 

BoDMAK,  J.  1.  The  plaintiff  had  a  right  to  cut  trees  for 
the  necessary  repair  of  the  farm  buildings,  but  none  to  cut 
trees  for  building  a  boat  to  be  used  for  fishing.  When  the 
trees  were  felled,  the  property  in  them  vested  at  once  in  the 
reversioners,  who   could  lu^rei  maintained  trover,  or  by  our 
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fMote  replevin,  for  the  timber,  and  oould  have  recovered  for 
80  much  as  the  plaintiff  could  not  show  that  he  had  applied, 
or  was  about  to  apply,  to  a  lawful  purpose,  such  aa  the  repair 
of  the  buildings,  &g.  These  propositions  were  resolved  in 
Bwoieif  casey  11  Bep.,  79,  and  have  been  recognized  as  law 
ever  since. 

8.  It  does  not  follow,  however,  that  the  reversioner  could 
maintain  trover  or  replevin  for  the  canoe  which  was  made 
ficomtibe  trees. 

1^  i*  not  necessary  to  decide  this  question  at  this  time  ;  but 
a  is  proper  to  do  so,  because,  as  under  our  opinion,  there 
nust  be  a  new  trials  and  the  plaintifF  on  the  present  state  of 
facts,  is  entitled  to  recover,  the  question  as  to  the  measure  of 
damages  will  then  necessarily  arise.  On  the  question  stated, 
Acre  is  a  discord  between  the  authorities  that  cannot  be  re- 
«MLciled.  The  most  important  of  them  will  be  found  in  2 
Kent.  Cmn.,  361 ;  Sedgwick  on  Dam.,  483,  and  in  the  very 
Koent  case  of  IJmrf/  v.  Jamef*y  49  Miss.,  236.  It  is  unneces- 
•aiy  further  to  refer  to  them.  We  are  not  aware  of  any  do- 
dsion  in  this  State  directly  in  point. 

It  seems  to  be  generally  agreed  that  if  the  person  who  ^ 
bestows  his  labor  on  the  property  of  another,  thereby  changes! 
it  into  another  species  of  article,   as  if  corn   be  made  into  1 
idiiskey,  or  silver  coin  into  a  cup,  or  timber  into  a  house,  the 
property  is  changed,  and  the  owner  of  the  original  material 
eannot  recover  the  article  in  its  altered  condition,  but  must 
content  himself  with  the  value  of  the  article  in  the  sliape  in 
which  it  was  taken  from  him.     In  the  civil  law  it  is  said  that 
the  property  is  changed  whenever  the  species  is  so  far  changed 
that  it  eannot  be  reduced  to  its  former  rude  materials — examples 
of  which  are  when  timber  is  made  into  a  bench,  or  chest,  or 
•hip.    The  common  law  differed  from  this,  and  it  was  held 
that  so  long  as  the  owner  of  the  original  materials  could  iden- 
tify them,  he  could  follow  them  into  the  manufactured  article, 
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u&  if  leather  be  made  into  shoes,  or  cloth  into  a  coat,  or  a  tree 
be  squared  into  timber. 
'  In  some  of  the  decided  cases  much  weight  seems  to  be  ff^rea 
to  the  fact  whether  the  manufacturer  was  a  conscious  and 
wilful  trespasser,  or  took  possession  of  the  raw  material  in 
i  good  faith  and  under  an  honest  mistake  as  to  the  title. 

Sometimes  the  decision  as  to  the  measure  of  damages  is 
made  to  turn  on  the  form  of  the  action,  as  whether  in  tres* 
pass  for  entering  on  plaintifTs  land  and  cutting  and  carrying 
away  timber,  which  defendant  afterwards  manufactured ;  or 
in  trover  for  the  conversion  of  the  manufactured  article,  or  in 
replevin  for  its  possession  in  specie,  as  in  the  case  cited  from 
Mississippi. 

We  think  that  most  of  the  American  cases  hold  that  wh^ 
the  alteration  of  the  timber  taken  by  a  trespasser  has  gone  no 
farther  than  its  change  into  boards,  or  shingles,  or  staves,  the 
owner  of  the  timber  may  foUow  his  property  into  the  manu- 
factured article,  add  recover  its  value  in  that  shi^.  But  we 
have  found  no  case  where  the  change  of  species  was  greater 
than  that.  Such  we  tliink  was  the  current  of  American  de- 
cision prior  to  1851,  when  the  case  of  JienneU  v.  Th'rnnp^on^ 
13  Ire.  146,  which'will  hereafter  be  noticed,  was  decided. 

In  this  conflict  of  opinions,  which  when  united  we  are 
accustomed  to  consider  authority,  we  can  only  adopt  that  rule 
which  seems  most  reasonable.  In  our  opinion  the  equitable 
rule  is  that  stated  from  the  civil  law. »  The  property  is  changed 
by  a  change  made  in  its  species  or  substantial  form,  if  made 
by  one  who  was  acting*  in  good  faith  and  under  an  honest 
belief  that  the  title  was  in  him. 

This  doctrine  is  not  based  on  the  idea  that  a  treepassw, 
although  he  may  act  under  an  honest  but  mistaken  belief  in 
his  own  title,  can  lawfully  transfer  the  property  in  timber 
f  roita  the  owner  to  himself  by  changing  it  into  some  more 
valuable  species ;  but  on  the  idea  that  the  trespasser  by  so 
doing  destroyji  the  original  article,  as  if  he  bad  burned  it,  and 
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is  reqpoDflible  to  the  owner  as  if  he  had  bnmed  it :  and  on  the  / 
.  idea  that  the  principle  adopted  is  more  likely  to  do  justice  to 
the  parties  concerned  than  any  other. 

By  this  role  the  owner  of  the  original  material  will  reooverJ  ' 
the  Yvdne  of  his  material  which  is  the  extent  of  his  loss,  with) 
such  additions  as  a  jnry  may  think  proper  to  make  if  thef 
taking  or  conyersion  was  wilful,  or  attended  by  drcnmstancea  ^ 
ef  aggravation.    Whereas^if  the  owner  of  the  materials  could 
always  follow  them,  however  much  their  value  might  have  been 
enhanced  by  the  labor  of  the  manufacturer,  it  would  lead  to 
results  unjust  and  even  absurd.     For  example,  if  the  owner  or 
the  trees  can  recover  the  staves  made  from  them,,  why  not  the 
casks  made  from  the  staves ;  and  if  in  replevin  he  can  recover 
the  planks,  why  not' the  ship  built  with  the  planks,  Aa. 

This  principle  of  equity  is  supported  by  the  analogy  of  the 
rule  established  in  this  State  by  the  decisions,  which  hold  that 
a  vendee  of  land  by  a  parol  contract  of  sale  who  takes  posses- 
ma  uid  makes  improvements,  and  is  afterwards  ejected  by  the 
vendor,  may  recover  the  value  of  his  improvements.  Afbea  v. 
Oriffin^  2  Dev.  and  Bat.  Eq.  9.  So  if  one  who  has  purchased 
land  from  another  not  having  title,  ^enters  and  improves,  be* 
Bering  his  title  good,  and  is  ejected  by  the*rightful  owner,  he 
is  entitled  to  compensation. 

In  both  these  cases,  one  who  is  morally  innocent  has  con- 
fused his  property  with  that  of  another,  and  he  is  held  entitled 
to  separate  it  in  the  only  way  it  can  be  done,>iz :  by  being 
allowed  the  value  of  his  improvements  in  the  raw  material. 
The  ease  of  Bennett  v.  Thompfton^  tM.  eupra^  was  an  action 
of  trespass  for  entering  on  plaintifTs  land  and  felling  timber 
irhich  was  afterwards  converted  into  boards  and  shingles^ 
T^t  court  held  that  the  measure  of  damages  was  the  value  of 
the  trees  when  felled,  and  not  the  value  of  the  manufactured 
iitide.  This  case  does  not  profess  to  go  upon  the  form  of  the 
action.  There  is  no  reason  except  technical  ones,  why  greater 
damages  should  be  allowed  in  trover  than  trespass.     The 
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injury  is  the  Bame  whatever  ma;  be  the  form  of  action,  and 
it  would  seem  to  hare  be^i  the  opinion  of  the  court,  that  die 
plaintiff  could  not  follow  the  material  in  its  manufactured 
condition. 

Upon  the  principle  stated,  we  are  of  opinion  that  alAough 
the  defendant  might  have  maintained  trovof  for  the  oonversioa 
of  the  trees,  hfi  had  no  property  in  ike  canoe,  and  was  not 
^ititled  to  maintain  replevin  or  its  substitute,  process  of  daim 
and  delivery  for  it.  Our  opinion  on  this  point,  however,  wiU 
only  affect  the  qiicstion  of  damages  on  a  future  triaL 

3.  If  the  defendant  obtained  possession  of  the  canoe  under 
regular  proceed  of  a  court  having  jurisdiction,  he  can  maintain 
his  plea  of  justification,  notwithstanding  his  want  of  title,  and 
although  he  could  not  have  recovered  in  the  action. 

The  case  agreed  states  that  defendant  went  upon  plaintiff's 
land  with  the  sheriff  and  took  the  canoe  after  having  ^'  com- 
menced an  action  for  the  claim  and  delivery  of  personal  prop- 
erty for  the  canoe,  under  the  proper  process  issued  from  the 
Superior  Court  of  said  county  in  said  action."  The  action,  if 
ever  commenced,  was  afterwards  abandoned,  and  the  only 
paper  found  on  record  is  the  affidavit  of  the  defendant,  the 
Clerk's  order  to  the  Sheriff,  under  sec.  178  of  C.  C.  P.,  and 
the  return  of  the  Sheriff  endorsed  thereon,  that  he  had  deliv- 
ered the  canoe  to  the  plaintiff  in  that  action,  who  is  the  defend- 
ant in  this.  The  case  furtiier  states  that  "no  copy  of  a  sumr 
mens  or  other  paper  or  process  was  then,  or  at  any  timte,  left 
with  Potter,"  (the  present  plaintiff.")  It  does  not  appear  that 
any  summons  was  ever  issued.  We  are  of  opinion  that  under 
sec.  176  of  C.  C.  P.,  tiie  issuing  of  a  summons  was  necessary 
to  give  the  Clerk  jurisdiction  to  make  the  order  to  the  Sheriff, 
requiring  him  to  take  the  property  and  to  deliver  the  same  to 
the  plaintiff  in  that  action.  And  such  summons  ought  to  have 
been  served  on  the  present  plaintiff,  (the  defendant,)  if  possi- 
ble, at  or  before  the  taking  of  tiie  propwty.  Wo  do  not  say 
tliat  such  service  was  necessary  to  give  tlic  Clerk  jurisdiction, 
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but  the  iBsuing  of  the  Munmons  was.     The  order  of  the  Clerk 
WMBO  justification  to  the  present  defendants 

4.  We  concur  with  the  Jndge  below,  that  there  was  no  evi- 
imce  to  warrant  the  jury  in  giving  vindictive  damages.     The 
jsmages  to  which  the  plaintiff  is  entitled  are  the  injury  to  his . 
knd,  which  seems  to  have  been  only  nominal,  and  the  value 
of  the  canoe,  from  which  the  defendant  is  entitled  to  deduct 
wr  reeoup,  by  way  of  oounterclaim,  the  value  of    the  timber  ^ 
which  wae  manufactured  into  the  canoe,  just  after  it  was  felled  i 
and  converted  into  a  chattel. 

Let  tins  opinion  be  certified. 

PxR  CuBiAM.    Judgment  reversed  and  vsnitm  de  novo. 


BENRT  W.  FAI80N  •.  HALSTBAD  BOWBEF,  Bx'r. 

Tbe  exclusiOD  of  evidence  of  parol  piemites  to  pay  a  dehty  otherwise 
barred  by  the  Statute  of  Limitations,  when  a  right  of  action  had  ac- 
craed  to  the  plaintiff,  before  the  adoption  of  the  Code  of  Givil  Pro- 
cedure, is  error  in  the  court  below,  and  entitles  the  party  offering 
the  tame  to  a  venire  de  novo. 

{Knight  v.  BrasveU,  70  N.  C.  Rep.  709;  imett  r.  MaiMby,  71  N.  C, . 
hep.  845,  cited  and  approved.) 

Civil  action,  tried  before  Kerr  «/.,  at  Spring  Term,  1875, 
of  Duplin  Superior  Conrt. 

The  action  was  brought  by  the  plaintiff  against  the  defen- 
dant who  is  the  executor  of  Buckner  L.  HiU,  to  recover  the 
«um  of  $1,665.57,  alleged  to  be  due  the  plaintiff  for  profess- 
ional services  rendered  the  deceased  by  the  plaintiff  as  a  phy- 
ncian.  The  items  of  the  bill  commenced  in  the  year  1854, 
and  continued  up  to  the  time  of  the  death  of  the  testator  of 
the  defendant,  in  the  month  of   November,  1861,  and  alsa^ 
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*tsoiitinued  for  some  time  after  his  death.  The  items  after  the 
death  of  the  testator  are  alleged  to  be  due  for  professional 
services  rendered  at  the  request  of  the  defendant. 

The  defendant  in  his  answer  denied  the  account  and  relied 
upon  the  statute  of  limitations.  As  a  farther  defense  the  de- 
fendant alleged  that  he  had  fully  administered  the  assets  of 
the  testator. 

The  plaintiff  in  his  reply  alleged  a  new  parol  promise  from 
'the  testator,  relying  upon  the  same  to  repel  the  statute  of  limi- 
tations. 

Upon  the  trial  the  plaintiff  was  introduced  as  a  witness  and 
proved  a  debt  of  sixty  dollars,  under  the  book  debt  law,  and 
forty  dollars  for  services  rendered  the  slaves  of  the  estate  at 
the  request  of  the  defendant  after  the  death  of  his  testator. 

The  plaintiff  then  offered  to  introduce  testimony  of  new 
parol  promises  by  the  testator,  to  pay  the  plaintiff  tlie  said 
-bill,  amounting  to  about  fifteen  hundred  dollars. 

The  court  ruled  out  the  testimony  under  the  provisions  of 
title  IV,  chap.  4,  sec.  61,  C.  C.  P.,  holding  that  under  said 
Bcction,  the  plaintiff  could  not  prove  a  new  promise  by  parol 
that  was  made  prior  to  three  years  next  preceding  tlie  com- 
mencement of  the  action,  but  that  the  new  promise  must  be  in 
writing.     The  action  was  conmienced  October  25th,  1869. 

To  this  ruling  of  the  court  the  plaintiff  excepted. 

There  was  a  verdict  and  judgment  thereupon  in  favor  of 
the  plaintiff  for  the  sum  of  one  hundred  and  ninety-two  dol- 
lars and  seventy-five  cents.  The  plaintiff  moved  for  a 
new  trial.  The  motion  was  overruled  by  the  court  and  the 
plaintiff  appealed. 

W.  S.  dk  D.  J.  Devane^  for  the  appellant. 
IStallingSy  contra. 

Hodman,  J.    This  action  was  commenced  on  6th  October, 
1869,  to  recover  for  medical  services  to  the  testator,  begin- 
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ning  on  19th  April,  1854,  and  continued  until  22d  December,^ 
1860.  The  complaint  also  contained  a  demand  for  medical 
ficmeeB  to  the  slaves  of  the  testator,  rendered  after  Ids  death, 
at  the  request  of  the  executor.  On  this  last  demand  no  ques- 
tion is  presented.  A  large  part  of  the  plaintijBTs  demand  waa. 
barred  by  the  statute  of  limitations,  and  to  rebut  this  bar  he^ 
offered  in  evidence  parol  promises  by  the  testator  to  pay  the 
whole  demand  against  him,  made  in  1858,  1859  and  I860.. 
The  Judge  excluded  the  evidence,  because  the  promises  were 
not  m  writing  as  required  by  C.  C.  P.  sec.  51.  (Bat.  Rev., 
diap.  17,  sec.  51.) 

We  consider  it  clear  that  this  section  has  no  application  ta 
the  plaintifPs  case.  Section  16  provides  "  this  title  (limita- 
tions)  shall  not  extend  to  actions  already  commenced,  or  to 
cages  where  the  right  of  action  has  already  accrued,"  &c. 
Here  the  right  of  action  had  afi<'.mftd  as  well  upon  the  ttew 
promise  as  upon  the  old,  before  the  adoption  of  the  C.  C.  P. 
in  August,  1868.  Knit/ht  v.  Braswefly  70  N.  C.  Rep.  709  ;* 
Libbett  V  Maultsby,  71  N.  C.  Rep.  345. 

There  was  error  in  the  refusal  to  receive  the  evidence. 

Per  Cdbiam.        Judgment  reversed,  and  venire  de  navo^ 
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''Upon  a  motion  by  the  defendant  for  a  new  trial  in  an  action  f«r  dam* 
ages,  it  U  not  ernjr  for  the  Court  to  refnse  to  hear  the  evidence  of  a 
juror,  for  the  purpoee  of  showing  that  in  ascertaining  the  amount  of 
damages  the  jury  did  not  consider  that  some  of  the  property  was 
probably  damaged  before  the  cause  of  action  arose,  theee  bein^  sp- 
evidence  to  that  effect 

'Whether  a  sale  of  trees  for  saw  logs  carries  anything  more  than  the 
body  of  the  tree,  in  the  absence  of  a  special  agreement  to  the  con* 
trary,  Q^ere^ 

This  was  a  civil  action,  tried  before  Seymour^  •A,  at  July 
Term,  1876,  of  Edoboombb  Superior  Court. 

The  statemeut.of  this. ease  sent  up  to  this  court  as  a  part  of 
the  record  is  volunuQOUS,  and  coutains  much  matter  not  per- 
tinent to  the  points  decided.  All  the  facts  necessary  to  un- 
derstand the  decision  of  this  court  are  fully  stated  in  the 
opinion  of  Justice  Rbade. 

In  the  court  below,  there  was  a  verdict  in  favor  of  the 
plaintiff,  whereupon  the  defendant  moved  for  a  new  trial. 
The  motion  was  overruled  and  judgment  rendered;  from 
which  judgment  an  appeal  was  craved  and  granted. 

W.  R.  Johnson^  for  the  appellant. 
Fred,  PhiUips^  contra. 

Reade,  J.  The  plaintiff  owning  a  timbered  tract  of  land 
^nd  the  defendant  owning  a  saw-mill,  it  was  agreed  between 
them  that  the  defendant  should  have  all  the  trees  on  the  land 
suitable  for  saw  logs,  at  fifty  cents  a  tree,  and  saw  them  into 
lumber. 

The  defendant  cut  and  sawed  a  large  number  of  the  trees, 

.some  of  which  he  did  not  pay  for,  and  left  a  considerable 

number  standing,  which  he  declined  to  take  or  pay  for.    The 

plaintiff  had  a  verdict  for  the  unpaid  for  cut  trees  at  the  price 

4tgreed  on,  and  for  the  standing  trees  at  twenty-cents  each. 
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The  defendant  does  not  complain  of  any  error  in  the  charge 
of  the  Judge,  npcm  which  this  verdict  k  founded,  but  does 
comphun  that  the  jury  in  fixing  the  price  of  the  standing 
trees,  did  not  consider  that  some  of  them  were  probably  doty. 
Whether  they  did  or  did  not,  does  not  appear.  But  the  de- 
fttidant  offered  to  prove  that  they  did  not,  by  some  of  the 
yuoKj  and  his  Honor  refused  to  hear  the  evidence  on  the 
motion  for  a  new  trial.;  and  of  this  the  defendant  complains. 
We  think  his  Honor  was  right. 

2.  The  defendant  put  in  a  counter  elaim,  that  in  buying 
the  trees  for  saw  logs  he  was  entitled  not  only  to  the  body  of 
the  trees,  but  to  the  laps  also,  and  that  lie  left  the  laps  upon 
the  land;  and  that  the  plaintiff  took  some  of  them  for  wood ; 
ttid  that  ■heathen  forbade  the  plaintiff  to  take  any  more ;  and 
that  they  remain  upon  the  land  now ;  and  so  he  claims  not 
<mly  the  value  of  the  laps  which  the  plaintiff  took,  but  the 
value  of  those  which  remain  and  which  he  was  forbidden  to 
take.  The  jury  allowed  his  claim  for  what  the  plaintiff  took, 
and  refused  to  allow  his  claim  for  what  remained. 

The  defendant  has  no  right  to  complain.  He  got  all  that 
he  was  entitled  to,  to  say  the  least.  How  could  he  be  en- 
titled to  recover  for  what  the  plaintiff  did  not  take,  and  which 
he  was  forbidden  to  take.  But  besides  that,  it  is  at  least 
questionable  whether  a  sale  of  trees  for  saw  logs  carries  any- 
thmg  more  than  the  hof/y  of  the  tree.  It  is  stated  in  the  case 
that  there  was  no  agreement  about  the  laps.  But  let  it  be 
that  the  laps  were  the  defendant's,  still  he  has  nothing  to 
complain  of,  because  he  La^  been  allowed  for  wliat  the  plain- 
tiff took,  and  what  remains  are  the  defendant's  still.  If  the 
plaintiff  shall  take  them,  or  refuse  to  let  the  defendant  take 
them,  as  it  is  stated  he  has  done,  since  the  commencement  of 
this  action,  then  the  defendant  may  bring  his  action  and  try 
his  title  if  he  thinks  proper  to  risk  it. 

There  is  no  error. 

Pkb  CuBiAic  Judgment  affirmed. 
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Evidence,  that  the  witness,  from  two  notes  he  held  in  his  hand,  which 
were  written  and  tested  by  hims.  If,  had  an  indistinct  recoUectioa 
that  at  the  time  the  notes  ^  ere  given,  he.  the  witness,  wrote  a  deed, 
alleged  to  be  lost,  from  the  defendant's  intestate  to  the  plaintiff  for 
a  tract  of  land,  and  the  notes  were  the  considerawion  therefor;  that 
the  deed  contaiued  the  usual  cl  lUse  of  warranty  or  covenant  of  qaiet 
enjoyment,  the  witness  l>eing  of  opinion  that  if  any  special  instruc- 
tions had  been  given,  or  if  the  deed  had  varied  fr  m  an  ordinary 
deed,  or  had  there  arisen  any  question  as  to  the  title,  he  would  have 
recollected  it;  that  said  iutestiite  was  a  prudent  man  in  his  business 
transactions,  and  would  not  have  executed  a  paper  that  he  did  not 
undorstan'l ;  that  from  a  conversation  with  the  pl.unliff,  he  saw  said 
intestate  several  years  after  the  execution  of  the  deed,  and  asked  him 
if  he  had  any  idea  what  h^  become  of  the  same,  and  the  witness 
thinks  the  intestate  sttld  he  knew  nothing  about  it  after  the  execution 
and  de  ivery,  is  competent  to  be  considered  by  a  referee,  as  tending 
to  prove  the  existence  of  a  deed  fro.n  the  defendant's  intestate  to  the 
plaintiff,  and  also  its  coven  mts  and  its  loss. 

A  payment  in  Confederate  money,  tendered  and  accepted  by  the  par*' 
ties  as  a  payment,  amounts  to  a  discharge  of  the  debt. 

This  was  a  civil  AcmoN  to  recover  damages  for  a  breach  of 
warranty  contained  in  a  deed,  tried  before  JUoore^ «/.,  at  August 
Term,  1875,  of  Edoboombk  Superior  Court. 

The  case  was  referred,  by  consent,  at  Fall  Term,  1874,  and 
at  Spring  Term,  1875,  the  report  of  the  referee  was  filed,  and 
the  defendant  filed  the  following  exceptions  thereto: 

1.  That  the  evidence  as  to  the  existence  of  a  clause  of  war- 
ranty in  the  allied  lost  deed,  is  too  vague  and  indefinite  to 
warrant  the  finding  of  such  fact  by  the  referee ; 

2.  That  if  he  is  mistaken,  he  insists  that  the  measure  of 
damages  ought  to  be  the  value  of  the  payments  made  by 
plaintiff,  of  wiiich,  according  to  the  evidence,  $811.03  was  on 
the  13th  of  July,  1862,  and  $500.00  on  November  Ist,  1862, 
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which  should  have  been  reducei  according  to  .  the  scale  of 
depreciation  of  Confederate  money  as  of  those  dates. 

His  Honor  overmled  the  exceptions  and  sustained  the  report 
of  the  referee. 

The  following  is  the  evidence  upon  which  the  finding  of  his 
Honor,  and  also  of  the  referee,  is  based: 

Gteorge  Howard  testified,  substantially,  as  follows :  "From 
the  notes  which  I  hold  in  my  hand,  being  notes  given  by  John 
B.  Mercer  to  James  O.  Armstrong,  dated  June  7th,  1859,  one 
for  $1,000.00,  and  one  for  $500.00,  the  same  being  in  my 
hand-writing  and  tested  by  me,  I  am  certain  that  they  were 
given  at  the  time,  and  in  the  town  of  Wilson ;  and  I  have  an 
indistinct  recollection  that  at  the  time  said  notes  were  given, 
I  wrote  a  deed  from  J.  G.  Armstrong  to  John  E.  Mercer  fop 
a  tract  of  land  for  which  they  were  the  consideration.  My 
only  recollection  of  the  tract  of  land  is  that  it  was  somewhere  in 
said  Mercer's  neighborhood,  and  the  deed  contained  the  usual 
daose  of  warranty,  which  has  been  construed  to  be  a  covenant 
of  quiet  enjoyment.  I  have  no  recollection  of  any  special  instruc- 
tions in  the  case,  and  do  not  tliink  any  were  given.  I  have  no 
recollection  of  what  became  of  the  deed  afterwards,  executed 
by  Dr.  Armstrong.  From  a  conversation  of  Dr.  John  R. 
Mercer,  I  saw  J.  G.  Armstrong  several  years  after  the  execu- 
tion of  the  deed,  and  asked  him  if  he  had  any  idea  what  had 
become  of  it.  I  think  he  said  he  knew  nothing  about  it  after 
its  execution  and  delivery.  Dr.  J.  G.  Armstrong  was  a  quiet 
man,  and  I  considered  him  prudent  in  his  transactions,  and  he 
would  not  have  executed  a  paper  he  did  not  understand.  I 
Aink  if  any  special  instructions  had  been  given  me,  or  it  had 
varied  from  an  ordinary  deed,  or  any  question  had  been  raised 
as  to  title,  I  would  have  recollected  it. 

It  was  admitted  that  the  land  was  devised  to  J.  G.  Arm- 
strong and  others,  in  fee  simple,  determinable  on  each  dying 
without  heirs,  and  that  Armstrong  and  his  co-devisees  had  . 
partition  in  the  land,  and  that  the  plaintiff  bought  the  portion  al- 
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lotted  to  Armstrong.  It  was  also  admitted  that  the  notes, 
spoken  of  by  George  Howard,  were  given  for  the  purchase  of 
the  land,  and  that  the  sum  was  a  fair  price  for  the  same  at 
the  time,  and  that  the  tract  contained  one  hundred  and  ninety- 
six  acres.  The  land  adjoined  Dt*.  Mercer's  land,  and  the  deed 
was  written  by  said  Howard. 

J.  G.  Armstrong  died  in  February,  18T8,  without  issue. 
I'he  sum  of  $300  was  paid  on  the  $1,000  due  February  88th, 
1860,  before  the  commencement  of  this  suit.  Suit  was  brought 
and  judgment  obtained  upon  the  notes  sererally  at  August 
Term,  1861.  An  alias  issued  in  each  case  returnable  to  No- 
vember Term,  18«2. 

On  the  latter  execution,  the  plaintiff  paid  in  July,  1862, 
$811.03  in  full  satisfaction  on  the  lai^r  judgment,  and  on 
August  12th,  1862,  he  paid  on  the  execution  on  the  $500  debt, 
the  amount  with  interest  from  the  1st  day  of  January,  1860. 
These  last  two  judgments  were  paid  in  Confederate  money. 

The  defendants  excepted  to  the  finding  of  his  Honor,  to  tiiis 
effect  :| 

1.  There  was  no  evidence  of  any  corenant  of  warranty  in 
the  deed  alleged  to  have  been  lost. 

2.  The  judgment  paid  by  the  plaintiff  wCre  subject  to  the 
legislative  scale. 

There  was  judgment  for  the  plaintiff,  whereupon  the  de- 
fendant appealed. 

Ired  PhiUipfy  for  the  appellant. 
P4rryy  contra. 

Sbttlb,  J.  By  consent  of  parties,  tlds  case  was  referred  to 
W.  H.  Johnston,  to  find  and  report  the  facts,  and  declare  the 
law  arising  thereon.  His  report,  both  as  to  facts  and  law,  was 
Itdopted  and  confirmed  by  his  HonOr,  froih  which  jod^ment 
the  defendant  appeals,  alleging : 

1.  That  the  evidence  as  to  the  exist^iise  of  a  clause  of  war- 
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k  too  vague  and  indefinite  ta  wammt  the  finding  of  anch  fact 
by  the  referee. 

2.  That  the  measure  of  damages  is  the  value  of  the  Con- 
federate monc^  at  the  date  of  its  payment  by  the  plaintiff  to 
the  defendant's  intestate.  Neither  of  these  exoeptions  oan  be 
nstakied^ 

There  was  ovidenoe,  fit  to  be  considered  by  the  referee^ 
tfguiitig  to  prove  the  existence  of  a  deed  from  Armstrong  to 
&e  plaintifi,  and  also  its  covenants^  and  its  loss.  Consequently 
the  coart  will  not  imdertake  to  review  th^  findings  of  the 
referee  on  these  points. 

It  is  well  established  by  the  adjudications  of  tliis  court,  that 
a  payment  in  Confederate  money,  tendered  and  accepted  as  a 
payment  by  parties,  dealing  at  arms  length,  amounts  to  a  dis- 
charge of  the  debt 

Fkr  Curiam.  Judgment  affirmed. 


C.  B.  OUBLEE  c.  ANNICE  THOMAS. 

A  recorers  a  judgment  against  B  for  $198,  who  subsequently  oblaina 
judgment  against  A  f«r  $00,  upon  a  cause  of  acUnn  existing  at  the 
tiaie  of  A's  judgment,  but  which  was  not  pleaded  as  a  sounter  claim. 
On  a  mo^^n  in  the  Superior  Court,  in  which  both  judgments  were 
docketed,  to  allow  the  judfpnent  of  B  to  be  credited  on  that  against 
him :  Held  that  A*8  peisonal  property  exemption  protected  hia  judg>- 
ment  against  B,  from  any  such  proceeding;  as  it  is,  in  the  sense  oT 
Art.  10,  sec.  1,  of  the  Constitution,  final  process. 

{Duwd  r.  BtfUpMy  71  N.  C.  Rep.  19;  Crummm  ▼•  B$rmdt^  60  N.  a  Rep* 
404;  LtmJbert  t.  Kimtry^  at  this  term,  elted  and  approred.) 

This  was  a  wjvson  to  apply  a  judgment  held  by  the  plain* 
tiff  against  the  defendant  in  satisfaction  pr0  tantOy  of  a  judg*- 
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ment  held  by  the  defendant  against  the  plaintiff,  heard  before 
Buxton  t/l,  at  Spring  Term,  1876,  of  Umtion  Superior  Conrt. 

The  following  are  the  facts  in  this  ease  as  disclosed  by  the 
record: 

In  1859,  the  defendant,  who  was  the  \vidow  of  one  John 
R.  Thomas,  brought  suit  against  the  plaintiff,  C.  B.  Curlee,  as 
administrator  of  her  husband,  to  enforce  the  payment  of  a 
year's  allowance  which  had  been  previously  laid  off  for  her  by 
commissioners  appointed  by  the  late  county  court,  and  which 
had  been  paid  in  part.  The  case  was  pending  until  Spring 
Term,  1872,  wh^n  the  plaintiff  recovered  judgment  for  the 
sum  of  $193,  tlie  balance  due,  and  execution  issued  thereon 
returnable  to  Fall  Term,  1872,  which  execution  was  returned 
unsatisfied. 

On  the  8th  day  of  April,  1878,  C.  B.  Curlee,  sued  the  de- 
fendant before  a  Justice  of  the  Peace  of  Union  county  upon 
an  alleged  lost  receipt  for  $60,  paid  on  the  year's  allowance 
previous  to  the  rendition  of  judgment  against  him  at  Spring 
Term,  1872,  and  not  brought  forward  by  him  or  allowed  by 
the  court  as  a  credit  on  the  judgment  against  him  for  $193. 

The  complaint  before  the  Justice  was  that  the  judgment  of 
the  Superior  Court  was  too  large  by  $60,  in  consequence  of 
this  judgment  having  been  lost  sight  of  and  omitted.  The 
answer  denied  any  such  payment  or  the  existence  of  any  such 
receipt.  The  Justice  rendered  judgment  in  favor  of  C.  B. 
Curlee  for  $60  and  interest  thereon  from  the  1st  day  of  May, 
1868.  From  this  judgment  the  defendant  Annice  Thomas, 
asked  an  appeal  to  the  Superior  Court,  but  on  account  of  her 
failure  to  tender  the  Justice  his  fee,  he  refused  to  send  up  the 
appeal. 

In  October  1873,  C.  B.  Curlee  had  this  judgment  docketed 
in  the  Superior  Court  o^  Union  county,  fmd  after  paying 
upon  the  judgment  against  him  an  amount  sufficient  to  reduce 
it  to  the  amount  of  his  judgment  against  Annice  Thomas^ 
caused  a  notice  to  be  served  on  her  returnable  to  Spring  Term, 
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1875y  to  show  cause  whj  his  judgment  against  her  .should  not 
be  applied  to  the  satisfaction  of  her  judgment  against  him^ 

In  accordance  with  said  notice  the  defendant  appeared  and 
showed  for  cause : 

That  the  defendant  Annice  Thomas  was  entitled  to  the 
benefit  of  the  personal  property  exemption  allowed  by  law. 

It  was  admitted  that  she  did  pot  own  $500  worth  of  per- 
eonal  property,  exclusive  of  the  judgment  against  Curlee. 
Therefore  he  ought  not  to  be  permitted  to  defeat  the  constitu- 
tional right  which  had  become  attached  to  her  judgment 
against  him  by  a  subsequently  recovered  judgment  against  her. 

The  plaintifiTs  counsel  insisted,  that  as  his  claim  existed  at 
the  time  she  recovered  judgment,  and  ought  properly  to  have 
been  deducted  then,  the  case  was  one  in  which  there  were 
mutual  claims  existing  at  the  same  time  and  that  the  balance 
only  constituted  the  debt.  That  there  was  a  distinction  be- 
tween such  a  case  and  one  in  which  judgment  was  rendered 
against  a  defendant  who  shall  afterwards  acquire  a  debt  sub- 
sequently incurred  against  the  plaintiff  and  cause  it  to  be 
reduced  to  judgment. 

His  Honor  being  of  the  opinion  that  the  plaintiff  was  enti- 
tled to  the  motion,  ordered  that  the  judgment  of  C.  B.  Curlee 
against  Annice  Thomas  be  applied .  to  the  satisfaction  of  the 
judgment  of  Annice  Thomas  against  C.  B.  Curlee  pro  tan  to. 

From  this  order  the  defendant  prayed  an  appeal  to  the  Su- 
preme Court. 

No  counsel  in  this  court  for  the  appellant. 
Wilson  dk  ^Aaw  and  J.  D.  Son^  contra. 

Btnum,  J.  The  personal  property  of  any  resident  of  this 
State,  to  the  value  of  five  hundred  dollars,  to  be  selected  by 
such  resident,  shall  be  and  is  hereby  exempted  from  sale  under 
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^lecutioii  or  other  Ikial  prooesg  of  any  oonrt^  issued  fbr  the 
collection  of  any  debt.'^    Const.  Art.  X,  see.  1. 

We  cannot  go  behind  the  judgments  to  examine  the  merits 
of  the  consideration  upon  which  Ibey  are  founded.  If  the 
plaintiff  had  issued  an  execution  against  the  defendant  upon 
Ids  judgment,  it  is  clear  that  she  would  have  been  entitled  to 
her  personal  property  exemption  against  it.  Her  judgment 
agakist  the  plaintiff  was  p^'sonal  property,  and  if  it  was 
required  to  make  up  die  amount  to  which  she  was  entitled 
under  the  Constitution,  it  would  have  been  the  duty  of  tbe 
officer  i^aring  the  execution,  to  allot  it  to  her.  Bat.  Rev. 
«hap.  55,  sec.  12.  The  plaintiff  can  be  in  no  better  situation 
and  the  defendant  is  no  worse,  by  this  short-hand  way  of 
getting  the  benefits  of  an  execution  without  its  burdens. 

To  give  effect  to  such  motions  as  this,  would  be  in  many 
cases,  to  deny  this  benign  provision  of  the  Constitution.  ^The 
poBonal  property  exemption  cannot  be  reached  by  execution 
at  all,  for  as  to  that,  under  the  Constitution  there  can  be  no 
creditor  and  no  forfeiture,  even  by  an  attempt  to  make  a  fraud- 
lent  conveyance.  It  is  confirmed  by  the  Constitution  and  ia 
inviolable.''  Duval  v.  HoUinSy  71  N.  C.  Kep.  218. 
Crwnmen v.  Bewnetty 68  N. C. Rep.  494.  Lambeit v. Kinnery 
decided  at  this  term. 

If  an  execution  could  iiot  reach  the  defendant,  how  can  the 
present  proceeding,  which  is  only  a  substitute  for  an  execution.* 
In  the  sense  of  Art.  X,  sec.  1,  it  is  "  final  process." 

There  is  error. 

Prb  Cubiah.  Judgment  reversed,  and  judgment  here  for 
the  defendant. 
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If  %  mortgagor  and  mortgagee  jdn  in  conyejing  the  mortgaged  estate 
im  a  tbkd  peraon,  the  mortgagee  ia  only  entitled  to  receive  ent  of  the 
foiot  the  $moiam%Qt  the  i^ortgage  diehi;  a^d  the  faet  that  the  paitiee 
aayafaly  or  jela^y  ag«e4  to  lell  te  the  third  perty^  and  toeit^p*-; 
o^.  iiD^o^.  4o^  i|ot  iilter  the  wlatioii.  l>etfmQea  them, 

Ifhoti^,  i^^  iiel^h#d  be^paM  in  full,  woujUi  change  the  r^ilatiap^. 

This  wa3  a  CIVIL  AcmoN,  tried  before  FurcheSy  J.^bX,  Fall 
Ten%  1,875,  of  th^  Superior  Court  of  Catawba  county. 

The  suit  was  commenced  at  Fall  Term,  1871,  and  the  com- 
yUint  is  substantiaUj  as  follows: 

The  j^ntifE  was,  in  1869,  the  owner  in  fee  simple  of  two 
^djoinin^  tracts  of  land  in  Catawba  county,  containing  about 
two  hupdred  acres,  and  known  as  the  White  Sujphur  Spring 
trael;  the  said  springs  and  buildings  being  situated  upon  the 
land. 

In  1859,  he  contracted  to  sell  the  land,  springs  and  buildings 
to  Horace  Bobards,  the  husband  of  £.  J.  Robards,  one  of  the 
pfeseat  defendants,  and  execu<ted  to  him  a  bond  conditioned 
for  the  execution  of  a  deed  upcNU  the  payment  of  the  purchase 
money,  and  Bobards  executed  his  bond  for  the  payment  of  the 

About  the  year  1861,  upon  the  failure  of  Robards  to  pay^ 
the  plaintiff  agreed  with  him  to  rescind  the  contract,  upon 
tenna  mutually  satisfactory,  and  the  respective  bonds  were 
surrendered  and  cancelled,  and  the  plaintiff  contracted  to  sell 
to  Mrs.  £.  J.  Bobards,  wife  of  said  Horace,  for  the  sum  of 
ten  thousand  dollars,  and  executed  to  her  a  bond  to  make  title 
when  the  purchase  money  should  be  paid,  her  husband  being 
tEostee. 

The  said  Horace  died  in  the  year  1863,  and  after  his  death 
the  defendant,  £.  J.  Bobards,  in  1864,  contracted  to  sell  her 
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interest  to  the  defendants,  J.  G.  Wyatt  and  Thos.  H.  Wynne, 
composing  a  firm  under  the  name  oi  Thomas  H.  Wynne  &  Co.^ 
they  agreeing  to  pay  for  her  interest  the  sum  of  ten  thousand 
dollars ;  and  on  the  16th  of  January,  1865,  they  agreed,  in 
writing,  to  take  her  contract  vdth  the  plaintiff,  and  pay  to  him 
the  purchase  money  which  she  had  agreed  to  pay,  and  to  make 
to  him  a  bond  on  a  credit  of  five  years  to  pay  the  same  in 
gold,  which,  with  the  interest  for  five  years,  amounted  to  ten 
thousand  and  nine  hundred  dollars.  The  plaintiff  and  the 
defendant,  £.  J.  Robards,  mutually  agreed  to  have  the  land 
sold  under  a  decree  of  a  court  of  equity,  so  as  to  conclude 
their  respective  titles ;  and  Wyatt  and  Wynne  agreed,  in 
writing,  to  buy  the  plaintifiTs  title  at  the  said  sum  in  gold,  on 
a  credit  of  five  years,  and  E.  J.  Robard's  title  at  the  sum  of 
ten  thousand  dollars  in  currency.  In  pursuance  of  said  agree- 
ment the  plaintiff  and  the  defendant,  £.  J.  Robards,  joined  in 
a  petition  to  the  court  of  equity  for  Catawba  county  for  a  sale 
of  the  said  springs  and  land;  and  at  Spring  Term,  1865,  a 
decree  was  made  to  sell  the  land,  in  pursuance  of  which  the 
Clerk  and  Master  sold  the  same  on  the  20th  day  of  June, 
1865,  when  the  land  was  bid  off  for  or  by  the  defendants, 
Thomas  H.  Wynne  and  J.  G.  Wyatt,  who  gave  their  bond  to 
pay  the  plaintiff,  on  the  20th  day  of  June,  1870,  ten  thousand 
nine  hundred  dollars  in  gold,  and  also  gave  bond  to  pay  the 
defendant,  E.  J.  Robards,  ten  thousand  dollars  in  currency, 
which  sale  was  confirmed  by  the  court  at  Spring  Term,  1866, 
and  no  order  for  collection  or  to  make  title  was  afterwards 
made.  The  bonds  were  left  in  the  hands  of  the  Clerk  and 
Master. 

That  this  agreement  was  in  writing,  and  that  the  agreement 
in  writing  and  the  petition  and  decree  in  equity,  the  sale  and 
confirmation  and  the  execution  to  the  plaintiff  and  the  de- 
fendant, E.  J.  Robards,  of  the  bonds  for  the  purchase  money, 
together  constitute  a  contract  between  the  plaintiff  and  the 
defendants  Wyatt  and  Wynne. 
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The  defendants  Wjatt  and  Wynne,  under  their  contract 
with  the  defendant  £.  J.  Robards,  took  poBBession  of  the  land 
and  springs,  and  after  the  purchase  at  the  sale  of  the  Clerk 
and  Master,  they  continued  in  possession  and  used  and  occu- 
pied the  land  and  springs  with  great  profit  to  themselves,  and 
in  August,  1868,  the  defendant  Wynne  sold  and  by  deed  con- 
yeyed  to  the  defendant  Wyatt,  his  interest  in  the  land  and 
springs,  for  the  sum  of  six  thousand  dollars,  Wyatt  undertaking 
to  pay  the  debt  for  the  land  and  springs;  and  to  secure  Wynne, 
Wyatt  made  a  deed  purporting  to  convey  the  whole  of  said 
land  and  springs  to  the  defendant  McCarthy,  in  trust  for  the 
benefit  of  Wynne,  and  the  defendant  Wyatt  has  been  in  the 
sole  possession  of  the  land  and  springs  since  August,  1868» 
making  therefrom  great  profits.  That  the  deed  of  trust  above 
mentioned  is  fraudulent  as  to  the  plaintiff. 

That  the  report  of  the  Clerk  and  Master  states,  that  at  the 
sale  the  lands  were  bid  off  by  Wynne,  but  that  the  plaintiff 
alleges  that  the  purchase  wad  in  fact  for  both  Wyatt  and 
Wynne. 

That  the  defendants  Wynne  (who  is  insolvent)  and  Mc- 
Carthy are  not  residents  of  this  State,  but  reside  in  Virginia, 
and  that  the  defendant  Wyatt  is  notoriously  insolvent. 

That  the  plaintiff's  bond  became  due  in  1870,  and  no  part 
of  it  has  ever  l>een  paid,  but  that  suit  was  brought  upon  it  and 
judgment  given  against  the  defendants  Wyatt  and  Wynne,  at 
Spring  Term,  1871,  of  Catawba  Superior  Court,  and  that  he 
has  issued  an  execution  which  has  been  levied  upon  some  per- 
sonal property  of  small  value,  in  the  possession  of  the  defend- 
ant Wyatt,  but  claimed  now  by  the  defendant  McCarthy,  the 
sale  of  which,  by  an  arrangement  between  the  plaintiff  and 
the  defendant  Wyatt,  has  been  for  a  time  postponed,  and 
plaintiff  offers  to  account  for  whatever  he  may  actually  realize 
therefrom. 

The  defendant  E.  J.  Robards  has  a  judgment  of  the  same 
date  as  that  of  the  plaintiff,  and  claims  to  be  paid  out  of  said 
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liiiid#*]a  the  ghiinnntey  of  9wscmd  martgfigp9^  the  plaiatiff  b^ipg 
th»  fiifktt  mortgagee^  wd  tbftt  tjus  def^^airt  KcCartb^  claim«i, 
bj  Tirtud  of  the  deM^fnoim  the  d^e^daDtW^p^e^  toholdn, 
iliixdr  mortgi^ge  j  ax^  Ui^  plaiiicUff  id  adyised  that  i^  sala  of  said 
land  and  q^riagi,  and  tim  inteireat  of  the  plaintiff  and  of  idi 
tba  deffflrianta  tfaaisaiQi  i«.mBooi6a):2F  ^  S^^®  ^  ^ood  title  tp  an; 
par«ihaa«r  apd  eondodA  die,  aeTeval  ^fuitohle  and  l^^l  ri^htk 
of  tine  partictB, 

The  Qoxaplauit  demanded  thait  the  def ewjants  be^  deoroed  to 
jpedJScallj  p«{orm  their  contract,  with  him,,  by  paying  to  hi» 
the.ponshaA^  money  and  ^nlere^l^  mo4  alter  poying  to  the  de- 
jEeftdaat  Boba^rds  her  oiaimy^  a^ceept  a  deed  from,  tho  clerk  of 
the  eourt,,  or  aome  commisfiioner  to  be  appointed  by  tlie  court 
Or  that  tha  court  decree  a.B«le  o^  the  landa. by  a  eommii^ioner 
to  be  named  by  the  oonrtt  who  shall  aell  and  oonv^  aU  the 
li^ti  title  and  interest  o£  the  plaintiff  and  each  and  all  of  the 
disf^idttnta  therein,  on  such  tenna  aa  to  the  court  may  aeem 
prc^r,  and  apply  the  proeeeda  of  the  sale : 

1.  To  pay  off  the  plaintiff,  tlie  purchase  money  for  the.  logti 
estate  in  the  lands. 

3.  To  pay  the  defendant  Bobards,,  the.  owner  of  the  Qcgixtj 
sold  by  her. 

8.  The  surplus  to  the  defendants,  oi:  each  of  tliem^  as  the 
tonrt  may  direct. 

The  several  deeds  and  contracts  mentioned  were  annexed  to 
the  comphunt  as  a  part  thereof,  also  the  petition  to  the  Court 
of  Equity,  but  it  is  deemed  uimecessary  for  the  same  to  be  set 
forth  in  this  statement. 

The  defendant  J.  G.  Wyatt  denwrred  to  the  complaint  and 
for  cause  of  demurrer  alleged : 

I.  That  the  court  has  no  jurisdiction  of  the  action,  because 
the  plaintiff  has  a  full  and  complete  remedy  by  motion  in  the 
cause  pending  of  E.  O.  Elliott  and  E.  Boberts,  ex  parUy  where 
the  court  can  make  an  order  to  relieve  die  plaintiff. 

II.  The  defendant  sets  forth  a  c^y  of  the  deed  of  trust  to 
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conpkdntf  «hI  <)e9na*8;lbr  nndltiliMoii^^    «  MtCttftljr  Imm 

«aiec«fee  adeod  to  tba  dttbndaat^  iriwttfcty«iQPilid'#i»BO*<wi 
to  the  p£ainti(f,  vod  the  pluatSF  was  tt^  reoeive  a  mortgay  ti^* 
seeure  tli0  notei,  nAereaa  ti»  plaintiff  kM-nencr compKod  m£k, 
tbe  «l%»idttfeioii,  ttoagh.  Ae  dfJHvfante  taiTe  ^oBtinrtrtd  tfeaoiw 
Hi  stipnlated  by  ttienL  Tb  tustvim  1ia»  «»Ditttieti«a  tba  d^ 
feodantlBeft  tke  nedpt  <rf  the  CBeik  aad  MaalMr^  whidi  aMM 
t!i«l  he  waft  to  retoiii  tbem  until  Urn  defendtfitB  ebtmed  tMe^ 

IT.  That  tb»  phindfPs  jndgmentB  are  void  tan  wanA  dE  jor- 
rifldiction.  The  remedy  on  them  being  bj  notioe  and  iBOtiofi. 
ib  the  caiue  pesdingy  and  becan«e  the j  w«*e  BOt  to  be  deifv- 
«red  until  l3ie  plaintiff  exeested  a  deed  to  thar  defendants. 

The  defendant^  E.  J.  Eobar^  dfininrred  to  the  comyhAwt^ 
and  aUeged  lov  caoie  of  demnirer : 

That  there  ia  a  suit  no\r  penduig  for  ti»  saibjeci  maltev  ii^ 
ientrov^sy  m  vhick  Ae  plaintiff  can  ha^ve  adequate  relief  1;^^ 
notion,  to-wit:  In  the  case  of  E.  O.  Elliott  and  E.  J.  Bobarda^ 
4jtpaH^j  petition  to>  sell  land*  Wher^ore,.  she  pajs  that  bIm^ 
nay  be  dismisaed,  &c. 

Hie  cause  was  eontiinied  nntil  Spring  Tenn^wb^Dt  tihe  eaie 
came  on  to  be  heard  upon  the  demurrers  o£  the  defendanta 
Bebar<b  and  Wyatt,  and  the  following  decree  was  made. 

Thb  action  coming  on  to  be  heard  upon  the  demurr^  of 
fte  defmdantB,.  J.  G.  Wyatt  and  £.  J.  Bobards,  was  tried  at 
&is  term  of  the  court  upon  the  issues  of  law  therein^  on  tfa» 
igreement  of  counsel  on  both  sidesy  and  it  appearing  that  the 
^fiendants,  T.  E.  Wynne  and  Edwatd  McCavtby,.  UHeA  to^ 


It  is  decreed  by  Ae  court,  tiial  the  lisgal  estale  in  the  ha^ds. 
in  the  pleadings  lenrianed  and  described^  ia  ia  the  plaintiff^ 
£.  0.  iaiigtt. 
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That  the  defendant,  £.  J.  Robards,  on  the  16th  day  of  An- 
gnat,  1861,  contracted,  in  writing,  ^dth  the  plaintiff,  to  pnr- 
•chase  the  same.    That  afterwards,  to-wit,  in  December,  1864, 
the  defendants,  J.  G.  Wjatt  and  T.  H.  Wynne,  contracted,  in 
^writing,  to  purchase  said  land,  and  agreed  to  pay  the  plaintiff 
$10,900  in  gold,  with  interest  from  the  1st  of  Jnly,  1870,  for 
the  legal  title,  and  the  plaintiff  is  entitled  to  be  paid  by  them 
*in  gold,  or  its  equivalent  in  currency.     That  they  agreed  to 
pay  to  the  defendant,  E.  J.  Robards,  the  snm  of  $10,000  in 
•currency,  with  interest  from  the  20th  of  Juie,  1865^  for  her 
equitable  interest,  and  that  she  is  eutitlei  to  be  paid  the  sams. 
That  the  defendants,  Wyatt  and  Wynne,  have  failed  to  com- 
ply with  their  contract,  and  to  perfonn  the  same  by  paying 
tsaid  sums  of  money. 

It  is  therefore  considered,  ordered   and   adjudged  by  the 
•court  that  the  demurrers  are  overruled,  and  it  is  ordered, 
adjudged  and  -decreed,  that  the  defendants,  J.  G.  Wyatt  and 
Thomas  H.  Wynne,  do  specifically  perform  their  said  contract 
and  pay  the  said  sums  of  money  and  interest  on  or  before  the 
"jirst  day  of  April,  1872 ;  and  it  is  further  ordered,  adjudged 
*and  decreed,  that  upon  their  faihire  so  to  do,  that  the  said 
iands,  buildings  and  springs,  be  sold  absolutely,  and  that  M. 
L.  McCorkle,  W.  P.  Caldwell  and  D.  Schenck,  are  appointed 
^commissioners  to  sell  the  same,  after  advertising  in  such  news- 
papers as  they  may  see  proper,  in  the  State  or  out  of  the 
State,  for  at  least  thirty  days,  at  public  auction,  at  the  court- 
house, in  Newton,  or  such  other  place  in  the  county  of  Ca- 
tawba as  they  may  select,  upon  the  following  terms,  to-wit : 
One-fourth  cash,  one-fourth  on  a  credit  of  six  months,  one- 
fourth  on  a  credit  of  twelve  months,  and  the  last  fourth  on  a 
credit  of  eighteen  months,  and  that  they  take  good  notes  and 
security  for  the  purchase  money.     When  the  purchase  money 
^hall  all  be  paid,  they  shall  make  a  deed  to  the  purchaser. 
[^  It  is  further  ordered,  adjudged  and  decreed,  that  the  defend- 
£ant,  8.  G.  Wyatt,  surrender  possession  of  said  lands,  buildings 
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and  springs  to  said  commisaionars  or  their  agent,  within  ten. 
days  after  the  sale  thereof,  and  that  tlie  Clerk  send  a  copy  of 
this  decree  to  his  post  <^oe,  and  that  the  said  sale  be  a  finaL 
sale  and  conclusive  and  absolute,  and  that  the  purchaser  have 
possession. 

That  this  decree  is,  without  prejudioe,.as  to  the  rights  between 
the  plaintiff  and  the  defendant,  E.  J.  Bobards,  as  to  the  dis* 
position  of  the  funds  arising  from  said  sale,  and  the  same  is. 
reserved  until  the  coming  in  of  the  report  of  the  sale,  and  the; 
ease  is  retained  for  further  orders. 

At  Fall  T^-m,  1872,  the  report  of  the  commissioners  havings 
been  filed  and  confirmed,  the  cause  was  referred  to  the  Clerk 
of  the  Court  to  inquire  and  report  the  amount  of  the  debt  of 
the  plaintiff  against  the  defendant,  Mrs.  Eobards,  and  of  the 
other  defendants,  Wyatt  and  Wynne,  and  of  the  principal  and 
interest,  and  of  the  debt  due  from  Wynne  &  Wyatt  to  E.  J.. 
Bobards. 

The  commissioners  reported  that  they  had  sold  the  property 
for  the  sum  of  $10,700.00,  and  that  E.  O.  Elliott  became  the 
purchaser. 

At  Fall  Term,  1873,  the  report  of  the  Clerk  was  filed,  and 
he  reported  to  the  following  effect : 

1.  That  Wyatt  &  Wynne  are  indebted  to  the  plaintiff  in  the 
sum  of  $11,391.40  in  specie,  and  interest  on  $10,900.00  from 
March  6th,  1871,  until  paid. 

2.  That  Wyatt  &  Wynne  are  indebted  to  the  defendant,  Mrs.. 
Bobards,  in  the  sum  of  $11,025,  with  interest  on  $10,000.00 
from  March  6th,  1871,  until  paid. 

The  Clerk's  report  was  voluminous,  and  therefore  not 
inserted.  The  plaintiff  excepted  to  the  report,  in  this :  That 
he  finds  facts  and  makes  conclusions  not  referred  to  him.  It 
having  been  re&rred  to  him  only  to  find  the  amount  of  the 
debt  of  the  plaintiff  to  E.  J.  Bobards  and  the  amount  of  the 
debt  of  the  plaintiff  to  Wyatt  &  Wynne,  and  only  this,  and 
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tiiAt  the  Qiric  bm  etoeeded  fak  aothorily  m  ffwea  by  tiie 
terms  of  the  reifereiiee  dn  the  recorcL 

The  exoeptioiiB  of  the  plaiEtiff g  w«»e  miBkaiiidd^  and  the  r^^ 
'wttS'Set  udde.    A  motioQ  ynA  then  made  for  kwre  to  file  «n 
junended  answer;  the  motion  was  overruled,  and Uie  definndaiiit, 
E.  J.  Bobaida,  ^peakd. 

At  Fall  T&my  l&t^  the  following  decree  waa made: 

This  action  ooming  on  for  further  ordscti  on  the  complai«ty 
former  deeree,  report  of  sale,  confirmation  of  the  aame,  and 
npon  the  report  of  the  Cleric  and  the  exceptions  filed  therelo, 
It  is  considered  and  adjudged  that  the  exceptions  to  the  report 
Mdf  the  Olerk  filed,  be  aostainod,  and  that  the  report,  as  made, 
be  set  a»de,  and  that  it  be  reformed  hj  striking  out  all  except 
ihe  amount  of  the  debt  from  £.  J.  Bobards  to  £.  O.  Elliott, 
to-wit,  $11,891.80,  and  the  amount  of  tdic  debt  from  WyaU 
:and  Wynne  to  £.  J.  Bobards,  to-wit,  $11,085,  which  is  due. 

And  it  is  considered  and  adjudged  that  the  plaintiff,  £.  O. 
Sniott,  is  entitled  to  priority  of  pajrment  out  of  the  fund 
arising  from  the  sale  of  the  lands,  in  the  complaint  deacribed, 
;and  that  the  funds  arising  from  the  sale,  in  the  hands  of  Ae 
commissioners,  after  deducting  the  amount  of  the  cost,  and 
paying  the  cost,  to  be  taxed  by  the  Clerk,  be  apjdied  by  the 
commissioners  to  the  payment  of  the  debt  due  the  plaintiff, 
Elliott,  from  the  def^idants,  Wyatt  and  Wynne ;  and  if  there 
18  a  surplus  after  so  doing,  that  th^  pay  the  same  to  the  de- 
fendant, E.  J.  Robards,  on  the  debt  due  her  from  the  defen- 
dants, Wyatt  and  Wynne.  From  this  judgment,  an  appeal 
was  prayed  and  granted.    (See  70  N«  C.  R^.,  181.) 

At  Fall  Term,  1874,  in  accordance  with  the  opinion  of  this 
court,  the  case  was  referred  to  the  Clerk  to  ascertain  how 
nrach  was  due  Elliott  from  Mrs.  Robards  on  the  original  pur- 
chase money.  How  mudi  he  had  received  and  what  is  now 
due ;  and  to  report  to  that  term  of  the  ccmrt 

The  Clerk  filed  his  report  in  accordance  with  the  order  of 
xef erence,  and  the  plaintiff  filed  exceptions  thereto.    The  re- 
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Fall  'Ftettn,  1876. 

Th^  eotrrt  is  o^  the  epimon  thilt  the  pkintiffa  aotian  was 
%aBed  updti  the  jorigmal  coditract  with  the  defendants^  Bobards^ 
whleh  enabled  faimto  pnrsne  the  land  sm  asecmrilyfor  debt.  And 
that  Wynne  and  Wyatt  pnrduMed  the  defendant^  Bobards* 
Equity  with  the  knowledge  and  consent  of  the  plahstiff,  and 
^at  whaterea*  they  paid  tiie  plaintiff  or  ww  realixod  from 
Iheir  property,  fihonld  go  towards  the  satining  tfie  defendant 
Bobards'  debt ;  and  it  being  f onnd  by  the  report  that  the 
pfauntiff  received  $S,0^2  by  a  sale  of  Wynne  and  Wyatt's 
property,  whieh,  together  with  tl^  payment  of  $S,000  made 
by  the  defendant,  Robatds,  and  the  $10,700  on  the  price  paid 
for  the  land  by  the  plaintiff,  discluirges  the  def endaat  Bob- 
ards' debt,  and  leaves  a  surplus  of  $952  in  the  hands  of  the 
Clerk.  The  exceptions  therefore,  of  the  plaintiff  are  over- 
roled  and  disallowed,  and  it  is  conridered  and  adjudged  by  the 
court  that  the  plaintS  surrender  up  the  notes  of  the  defendant 
Bobards  for  tsaneellation,  and  that  the  Olerk  of  this  court  pay 
^ihe  defendant,  Bobards,  or  her  attorney,  the  sum  of  $952 
less  the  cost  of  tins  action,  this  bmtg  snrjdns  arising  from  the 
sale  of  the  lands,  mentioned  in  the  pleadings,  after  satisfying 
the  plaintiff's  debt  against  the  defendant,  Bobards. 

And  it  is  further  ordered  by  the  court,  that  upon  the  de- 
fendant (Bobards)  receiving  said  notes  and  the  $dfi0.00  less 
*  Ae  cost  of  this  action,  which  are  to  be  paid  out  of  the  funds 
arising  from  the  sale,  the  Clerk  of  this  court  make  and  exe- 
cute to  the  plaintiff  a  deed,  in  fee  simple,  for  said  lands. 

From  this  judgment  the  plaintiff  appealed. 

Armfiddy  W.  P.  CaMweU  and  Johnstone  JaneSy  for  the  ap 
peQant. 
Jf.  L.  JUoChrkUj  contra. 

BoDMAK,  J.     The  plaintiff  held  the  legal  estate  as  a  security 
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for  the  unpaid  part  of  the  purchase  money,  and  upon  such 
payment  in  trust  for  the  defendant,  he  was  entitled  to  his 
debt  and  to  nothing  more.  If  the  defendant  alone  had 
assigned  her  estate  to  Wyatt  &  Wynne,  they  could  have  com- 
pelled the  plaintiff  to  convey  to  them  on  the  payment  of  what 
defendant  owed  him.  If  Wyatt^A  Wynne  had  paid  the  de- 
fendant $20,000  for  her  estate,  the  whole  excess  over  the 
unpaid  purchase  money  would  have  been  justly  hers.  If  they 
had  paid  the  plaintiff  $20,000  they  would  have  got  the  legal 
estate  with  a  liability  to  convey  to  the  defendant  on  payment 
of  her  debt.  Everything  they  paid  to  the  plaintiff  beyond 
that  debt  would  have  been  a  sheer  gratuity.  Tlie  plaintiff 
was  substantially  a  mortgagee,  and  can  it  be  contended  that  if 
a  mortgagee  and  mortgagor  join  in  conveying  the  estate  to  a 
third  person,  the  mortgagee  is  entitled  to  receive  out  of  the 
price  anything  beyond  the  mortgage  debt  ? 

That  the  parties  separately  or  jointly  agreed  to  sell  to  Wyatt 
&  Wynne,  and  took  separate  notes,  did  not  alter  the  relations 
between  them :  though  perhaps,  if  Wyatt  &  Wynne  had  paid 
their  notes  in  full,  it  might  have  been  different.  The  plaintiff 
never  released  the  defendant  from  tlie  note.  The  contract 
between  them  was  never  rescinded.  TJie  equity  of  the  case 
is  too  plain  to  need  discussion. 

Judgment  below  affirmed.  The  defendant  will  recover  her 
costs  in  this  court. 

Let  this  opinion  be  certified. 

PsB  Curiam.  Judgment  affirmed 
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aC»NSil  4  QRAVXb  v.  J08BFH  H.  BAEKEL 

la  Ml  action  brought  by  tbe  keepen  q1  •  public  aeho^l  to  recoTcr  the 
ameunt  due  for  the  boeid  and  tuivion  of  a  student;  B  toa$  hM,  that 
the  fact  that  the  plaiutiffs  were  conductors  of  a  public  school,  and 
had  advertised  extensively  the  terms  and  regulations  thereof,  taken 
in  connection  with  the  fact  that  the  defendant  had  sent  bis  son  to 
this  school  for  one  session,  and  alse  sent  him  a  second  session,  was 
competent  evidence  for  the  consideration  ef  the  jury,  as  tending  to 
show  that  the  defendant  had  notice  of  the  terms  and  regulations,  and 
had  assented  thereto. 

TUb  was  a  oiyil  AcmoN  originally  commenced  in  the  oonrt 
of  a  JnBtice  of  the  Peace,  and  carried  npon  appeal  to  the  Su- 
perior Ck>art  of  Edoeoombb  county,  where  it  was  tried  before 
Sey^oHUf^  t/.  and  a  jury,  at  July  Term,  1875. 

On  the  trial  in  the  court  below,  one  Hamilton,  a  witnees  for 
the  plaintiffs  testified,  that  the  plaintiffs  kept  a  public  school 
open  to  students  from  any  quarter.  The  school  is  military  in 
its  organization.  The  terms  were  $167.50  per  session  of 
twenty  weeks,  to  be  paid  in  advance.  Tuition  and  board  were 
all  included  in  one  amount  at  Spring  Term,  1875.  Formerly 
they  were  fumiihed  as  separate  charges. 

The  plaintiffs  offered  to  prove  by  the  witness  that  these 
terms  w^re  extensively  advertised,  and  offered  in  evidence  a 
drcolar  issued  to  the  public  by  the  plaintiff,  containing  the 
clause  ^  that  payment  must  be  made  in  advance,"  all  of  which 
the  court  ruled  out,  on  .the  ground  that  there  was  no  evidence 
that  the  same  had  been  brought  to  the  attention  of  the 
defendant. 

It  was  also  in  evidence  that  the  plaintiffs  were  at  expense  in 
preparing  for  the  board  and  tuition  of  students  at  each  session* 
It  was  farther  in  evidence,  that  Julian,  the  eon  of  the  def en-^ 
dant,  attended  the  plaintiffs'  school  as  a  student  at  the  Spring 
Term,  1875,  which  began  in  January  and  ended  in  June,  and 
was  a  student  the  preceding  session,  for  what  part  of  it  did 
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not  appear.  The  defendant  ai  nitted  a  balance  of  $21.00  dae 
upon  the  preceding  session.  Jnlian  was  about  a  week  late  in 
entering  at  the  Spring  session.  He  stayed  about  four  weeks, 
the  witness  could  not  say  positively  how  long.  He  was 
expelled  for  an  entire  disregard  of  the  rules  of  the  school.  A 
copy  of  the  regulations  were  hung  up  in  his  room.  "  I  donH 
know  whether  they  were  there  when  the  offences  were  ooai- 
mitted,  or  not.  The  offences  were :  1.  A  general  disposition 
to  disobey  orders.  2.  A  general  disposition  to  disobey  my 
orders.     I  was  commandant  of  cadets. 

a  Fell  into  ranks  with  his  han'ls  in  his  pockets. 

b  Being  ordered  to  t  ike  his  hands  oat,  did  so  offensively. 

c  A  repetition  of  the  same. 

Thereupon  he  was  admonished. 

3.  Leaving  company  and  breaking  ranks  and  going  to  the 
hotel  while  on  the  way  to  church.  Did  same  returning,  having 
been  specially  warned." 

There  was  other  evidence,  as  to  general  conduct,  which  ig 
not  considered  material  to  the  case  as  decided. 

The  usual  price  for  board  in  private  boarding  houses  in 
Hillsboro  is  thirty  dollars  per  month. 

The  court  charged  the  jnry,  that  there  was  no  evidence  of 
an  express  contract,  and  the  plaintiffs  were  only  entitled  to  re* 
oover  the  board  and  tuition  actually  furnished ;  and  there 
being  no  controversy  with  respect  to  the  amount,  they  would 
find  a  verdict  for  the  plaintiff  for  $21,  and  $9.50,  being  items 
admitted  by  the  defendant,  and  $39.40,  being  one  quarter  of 
the  amount,  $157.50,  claimed. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  the 
anm  of  $70.06,  with  interest  from  the  18th  of  January,  1875. 
The  court  gave  judgment  in  accordance  with  the  yerdict  and 
the  plaintiffs  appealed. 

Howard  db  Perry ^  for  the  appellant. 
J.  L.  BridgtT^^  Jr.^^  contra* 
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PiSABsoN,  C*  Jv  '  The  fact  that  plaintiffs  were  conductors  of 
a  public  school  and  had  adrertised  extensively  the  terms  and 
relations  of  their  school,  taken  in  connection  with  the  fact 
that  defendant  had  sent  his  son  to  this  school  for  one  sessioiiy 
and  had  also  sent  him  to  a  second  session,  was  some  evidence 
the  defendant  had  notice  yof  the  terms  and  regulations  of  the 
school,  and  had  assented  thereto.  This  evidence  ought  to 
have  gone  to  the  jury.  There  is  error*  We  do  think  the 
cases  in  which  it  is  held  that  a  conmion  carrier,  in  order  to  limit 
Ms  liability  according  to  the  common  law,  must  fix  the  bailor 
with  direct  notice,  are  applicable  to  a  case  like  that  under  con* 
sideration.  Upon  this  point  some  of  the  members  of  the 
court  hold  a  different  opinion,  but  the  majority  think  it 
proper  to  give  a  new  trial,  to  the  end  that  the  terms  of  the 
contract,  whether  express  or  implied,  may  be  set  out  as  part 
of  the  evidence. 

But  the  defendant  says,  the  plaintiffs  were  not  prejudiced 
by  the  error,  because  they  have  judgment  for  all  they  are  en- 
titled to,  upon  a  quantum  tneruiL  To  this  the  plaintiffiB  reply : 
We  insist  that  had  defendant  paid  in  advance  he  would  not 
be  entitled  to  recover  back  for  the  time  that  his  son  was  not 
permitted  to  have  board  and  tuition  during  the  residue  of  the 
session,  and  by  the  rejection  of  the  evidence  we  were  pre- 
cluded from  making  this  point.  It  is  an  interesting  question, 
whether  a  parent  is  chargeable  for  board  and  tuition  for  the 
entire  session,  his  son  not  being  taken  away  by  the  act  of  the 
parent  or  by  the  act  of  Ood,  but  being  expelled  by  the  con- 
ductors of  the  school,  there  being  no  express  agreement  to  that 
effect  or  any  agreement  by  implication,  save  only  the  payment 
of  board  and  tuition  ^^  in  advance ;''  but  this  was  excluded  by 
the  rejection  of  the  evidedce  tending  to  show  the  tenns^and^ 
r^nlations  of  the  school.     There  wiU  be  a  venirt  d4  fwva, 

Pbk  Cubiam.  F#n«V«  ^e  fwv0. 
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JOBN  IX  WILLIAMS  aad  wilb  ond  otkora,  St-parU. 

Yi  bere  »  teftator  deTised  the  one-ball  of  »  bouae jind  lot  to  A,  and  tbo 
other  half  to  B,  to  be  held  to  her  separate  use  for  life,  and  at  her 
death  to  go  to  her  children,  **  or  the  proceeds  of  said  lot,  if  the  same 
should  eVer  be  sold,  to  be  held  for  the  benefit  of  her  children,  the 
said  B  receirin^  the  aonu'al  interetit  of  said  proceeds.**  The  land 
hfliTing  been  sold ;  It  hmu  hsld^  That  B  was  not  entitled  to  have  the  Tain* 
of  her  life  interest  io  the  fond  assessed  according  to  the  annuity 
tables  and  paid  over  ta  her  at  once,  as  that  would  defeat  the  trust 
and  the  express  provisions  of  the  itill. 

It  wa$ further  hdd^  Thnt  the  fact  that  the  money  was  only  bearing  six 
per  cent,  interest,  and  that  J)  desired  to  use  it  in  the  improvement  of 
a  farm,  was  not  a  sufficient  ground  to  warrant  the  interference  of  the 
court.  '  ' 

This  was  a  PErrnoN  in  the  above  cause,  heard  before  Hoore^ 
t/.,  at  Fall  Term,  1875,  of  Bbaufobt  Superior  Court. 

The  following  are  the  facts  as  set  forth  in  the  record,  and 
sent  upon  appeal,  to  this  court : 

Mary  K*  Hawks  devised  a  house  and  lot,  in  the  town  of 
Washington,  as  follows:  " Item  1st.  I  give  and  devise  to  my 
daughter,  Hannah  £.  Latham,  wife  of  Samuel  C.  Latham,  <me 
undivided  half  of  my  house  and  lot,  situated  in  the  tovm  of 
Washington,  at  die  eomer  of  Market  and  Third  streets,  adjoin- 
ii^  the  laEnds,  &c.,  to  be  held  by  her,  free  from  the  debts, 
liabilities  and- control  of  her  hudi>and. 

"Item  2.  I  give  and  devise  to  my  daughter,  Mary  E.  Wil- 
liams, wife  of  John  D.  Williams,  the  other  undivided  half  of 
my  said  house  and  lot  in  Washington,  &o.,  to  be  held  by  h^r 
free  from  the  "debts,  contracts,  liabilities  or  control  of  her  said 
husband,  during  the*  term,  of  her  natural  life,  and  aft^  her 
death  this  said  lot  to  belong  to  her  children,  or  the  proceeds 
of  said  lot  if  the  same  shall  ever  be  sold,  to  be  held  for  the 
benefit  of  her  children,  the  said  Mary  E.  Williams  receiving 
the  annual  interest  of  said  proceeds.'' 
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The  house  and  lot  has  httt.  sold  by  order  of  comt  in  the 
above  entitled  cause,  and  die  sale  apjiroved.  Otid-TilJf  the 
proceeds  of  the  sale  have  been  paid  to  Hts.  Latham,  und  the 
remaining  half  is  now  in  court.  This  petition  was  filed  by 
John  D.  Williams  and  his  wife,  Mary  £.  Williams,  praying 
that  by  a  decree  of  the  court,  the  plaintiff's  interest  in  Said 
fund  may  be  assessed  according  to  the  annuity  tables,  and  that 
the  same  may  be  paid  to  her. 

The  petition  coming  on  to  be  heard,  it  was  adjudged  by  the 
court: 

1.  That  under  the  provisioiii  of  flie  will  of  Mrs.  Mary  E. 
Hawks,  the  petitioners  are  not  entitled  to  the  fehef  asked  in 
tins  petition,  as  a  matter  of  ri^t,  and  fhe  same  is  refused. 

2.  'AEiat  if  the  relief  prayed  for  is  At  the  discretion  of  the 
Judge  to  grant  or  withhold,  it  is  likewise  refused  in*  the  exer- 
cise of  that  discretion. 

From  this  judgment  the  jpefitioners  appealed. 

D.  M  ^arier^  for  the  appellants. 
No  counsel  in  this  court,  contra. 

Bykum,  J.  The  right  to  the  relief  asked  for  de{)en48  upott 
the  construction  of  the  will.  Mary  "Hawks  devised  the  one- 
half  of  a  house  and  lot  in  t!he  town  of  Washington,  to  Han- 
nah E.  Latham,  and  the  other  half  to  Mary  E.  Williams,  to 
be  held  to  her  sole  and  separate  use  for  life,  and  at'lier  death 
to  her  children ;  or,  "the  proceeds  of  said  lot,  if  the  Sam^ 
should  ever  l>e  sold,  to  be  held  for  the  bencfflt  of  her  children, 
the  said  Mary  E.  Williams  receiving  t!he  atinual  itlterM  of 
said  proceeds.^  'Oie  land  has  beeti  sold,  and  Mrs.  Williams, 
the  plaintiff,  is  entitled  to  the  annual  interest  of  the  fund.  To 
grant  her  prayer  to  order  the  payment  to  her,  at  once,  of  the 
value  of  her  entire  life  intereit,  would  obviously  be  to  defeat 
the  trust  and  ei^press  provisions  of  the  will.  ISTo  sufficient 
cause  is  set  forth  to  authorixe  the  interference  of  the  oourL 
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The  onlj  caiues  alleged  are,  tluit  th^  money  is  bearing  only 
six  per  eent.  intereat,  and  that  ahe  desires  to  expend  it  in  im- 
proving a  farm.    SacU  rea^ona  are  insufficient. 
There  ia  no  %n9r. 

Pm  CuBiAK.  Judgment  a&med. 


BLACKMAir  LBS  t.  OARDKER  LEE  and  otben. 

Where,  by  the  death  of  aa  inteitatei  lands  descend  to  the  heir  at  la^, 
a  collecteir  has  aa  power  to  enter  upon  and  make  leases  of  said  land. 

Civil  AonoK,  in  the  nature  of  J§f  ctmentj  tried  before  Kerr^ 
J.y  at  Spring  Term,  1876,  of  Sampsok  Superior  Court. 

The  plaintiff  sued  to  recover  possession  of  lands  alleged  to 
have  been  leased  to  the  plaintiff  for  the  term  of  one  year,  and 
for  damages  for  its  detention. 

The  following  statement  accompanies  the  record  sent  up  to 
this  court : 

1.  The  plaintiff  showed  in  evidence  an  order  of  the  Probate 
Court  of  Sampson  county  appointing  one  Whitfield  Fort  col- 
lector of  the  estate  of  Phijiraoh  Lee.  That  said  Fort  qualified 
and  entered  upon  the  duties  of  his  office,  and  by  virtue  thereof 
took  control  of  the  estate,  both  real  and  personal  of  Pharaoh 
Lee,  and  rented  out  the  land  of  said  estate  for  one  year,  to- 
wit,  from  January  latt,  1872,,  to  January  Ist,  J873,  to  the 
plaintiff,  at  public  sale,  taking  his  bond  and  security  for  the 
same.  •     .    ^ . 

2.  That  the  defendants  were  in  possession  of  said  land  as 
tenants  of  said  Pharaoh  Lee,  from  whom  the  plaintiff  had  de- 
manded possession  prior  to  the  commencement  of  this  action. 

Upon  the  evidence,  his  Honor  being  of  the  opinion  that  a 
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collector,  under  ezistiiig  law,  had  no  control  over  the  real  es- 
tate of  the  deceased,  the  plamtiff  submitted  to  a  non-suit. 
Judgment  for  the  defendant,  from  which  judgment  the 
plaintiff  appealed. 

Kerr  <k  JS&rr,  i^Hh  dk  Stmng^  for  the  appellant 
W.  McL.  McKoy  and  Guthrie^  contra. 

Btvum^J.  1.  Admitting  for  the  argument  that  the  col- 
lector of  the  estate  had  the  power  to  make  a  lease,  the  case 
•hows  that  the  defendants  were  in  the  possession  of.  the  pre- 
mises, and  still  are,  and  that  the  plaintiff  has  made  no  entry 
upon  the  demised  land. 

A  bare  lease  does  not  vest  any  estate  in  the  leasee,  but  only 
gives  him  a  right  of  entry;  on  the  tenement,  which  right  is 
called  his  interest  in  the  term,,  or  inler^Me  termini  ;  but  when 
he  has  actually  so  entered  and  thereby  accepted  the  grant,  the 
estate  is  then,  and  not  before,  vested  in  him.  2  Bl.,  144. 
Therefore,  the  plaintiff  having  no  estate  before  entry,  cazmot 
maintain  trespass  or  ejectm^it.     1  Inst.,  46  ;  2'LiL,  160. 

2.  But  the  question  made  in  the  court  below  and  here  is, 
whether  the  collector  of  an  estate  can  make  a  valid  lease  of 
the  realty.  The  extremely  defective  statement  of  the  case 
does  not  show  whether  Pharaoh  Lee  died  testate  or  intestate, 
or  whether  his  estate  in  the  land  was  a  fee  simple,  which  de- 
scended to  his  heirs,  or  a  term  of  years,  which  went  to  his 
personal  representative ;  but  as  every  intendment  is  to  be  taken 
most  strongly  against  the  party  alleging  error  in  the  record, 
67  N.  C,  47,  we  are  to  sssume  that  he  died  intestate,  and 
that  his  interest  in  the  premises  was  a  fee  simple,.  We  hold 
it  then  entirely  clear,  that  the  collector  of  his  estate  had  no 
power  to  make  leases.  It  is  a  novel  proposition,  that  the 
heirs,  upon  whom  the  land  has  descended,  (it  may  be  unencum- 
bered by  debt  or  otherwise)  can  be  thus  kept  out  of  their  in- 
heritance and  means  of  support 
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In  support  of  this  aUeg<^  power  of  the  collector)  Vkte  plun- 
tiff  relies  upon  Bat  Bev.  chap.  45,  sees.  11,  13,  37  and  88. 
Section  11  provides  for  the  a]^intment  of  a  collector  for  the 
collection  and  preservation  of  the  properly  of  ^adeoedtot 
<^  whenever  for  any  reason  a  delay  is  necessarily  produced  in 
the  admission  of  a  will  to  probate,  or'  in  granting  lettors  tes- 
tamentary, letters  of  adminiistration  or  letters  of  administra- 
tion with  the  will  annexed." 

Section  13  ^ves  thfe  collector  power  only  to  ^*  collect  the 
personal  property,  take  possession  and  receive  the  rents  and 
profits  of  the  real  property^  preserve  and  sectire  the  debts  aad 
collect  the  debts  and  credits  of  the  decedent." 

Section  37  provides  that  ^Hhe  proceeds  of  all  sales  of  per- 
sonal estate  and  rentings  of  real  property  by  public  auction, 
shall  be  secured  by  bond  and  good  personial  security ;  and 
such  proceeds  shidl  be  collected  as  soon  as  practicable,  other- 
wise the  executor,  administrator  or  collector,  shall  be  answer- 
able for  the  same." 

The  38th  section  merely  designates  the  time  when  sales  or 
rentings  shall  be  made  and  makes  it  penal  in  these  Several 
oflScers,  if  they  sell  or  rent  otlierwise  than  is  provided  in  sec.  S7. 

If  a  lessee  for  years  dies  intestate  leaving  the  term  unex- 
pired, it  would  probably  be  the  duty  of  the  collector  under 
the  above  provisions  of  the  statute  to  make  leases  from  year 
to  year,  of  the  remainder  of  the  teno,  until  a  regulm*  admin- 
istration. So  if  a  collector  is  appointed  pending  a  contest  as 
to  ^o  shall  be  administrator  eiMn  testmnent*^  anm^wo^  or 
executor  of  a  will,  which  directed  the  renting  of  the  testetor's 
land,  this  would  present  another  case  where  it  would  be  the 
duty  of  the  collector  to  make  leases  from  year  to  year,  or 
pursuant  to  the  will.  Dotibtless  such  is  the  class  of  cases 
contemplated  by  the  statute,  and  such  a  construction  meets  all 
the  requirements  of  the  sections  of  t^  statute  relied  upon  by 
the  plaintiff  as  before  cited,  without  resorting  to  the  strained 
and  unnecessary  construction  contended  for  t)y  the  pbintiff. 
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Stats  to  Ike  ttte  of  the  Boabb  of  Kditcatiov  v.  Moodt  mnd  others. 

We  see  nothh^  in  the  statate  whidi  confers  npon  a  ooUoctor 
t  greater  power  than  that  poBsesaed  bj  an  administrator,  or  an 
adraiBistra^or  with  the  will  annexed.  Therefore,  where  bythe 
death  of  aa  intestate  the  land  descends  to  the  heirs  at  law,  the 
esDeetor  has  no  pow^  to  enter  npon  and  make  leases  of  such 
k&d. 

8.  But  Ais  was  a  lease  from  Ihe  first  of  Jannary  1873,  to 
die  first  of  Ja&nary  1873,  and  the  action  is  brought  only  two 
mootiis  before  the  expiration  of  the  lease.  If  tiie  lease  had 
been  TaM,  the  pkintiff  conld  not  have  judgment,  after  the 
expiratkm  of  his  term*    This  is  elementary  law* 

xRMne  IS  no^  error. 

P^B  OraoAH.  Jnd^^ent  afflrmed. 


STATE  to  the  use  of  the  BOARD  OF  EDUCATION  e.  ALBERT  C. 
liOODT,  and  others. 

The  Snperkv  OonrU  hara  aotiioritj,  uiider  chap.  SS,  aeo.  SS  of  Battle^a 
ReriMU  to  leeeen  ar  remit  farfeited  recogntzancea,  upon  the  petition 
of  the  party  aggriaTed«  either  before  or  after  final  judgment.  The 
dedaKm  ia  a  matter  of  judicial  discretion  which  this  court  cannot 
reTiew,  except  upon  alleged  error  in  law  or  legul  inference. 

The  eTidcDce  upon  which  the  finding  of  the  court  below  is  based,  ia 
not  subject  to  review.    This  court  can  only  consider  the  facts  found. 

{Suae  ▼.  Jf'^y,  SS  N.  O.  Rep.  629,  cited  and  approved.) 

Obbtioraxi,  npon  a  judgment  rendered  at  Spring  Term^ 
1875,  of  the  Superior  Ooort  of  Bobbsok  county,  his  Honor 
Jodge  ITrrr,  presiding. 

The  defendants,  A.  O.  Moody,  W.  0.  Troy  and  W.  J. 
Brown,  had  entered  into  a  recognizance  for  the  personal  i^ 
pearanee  of  A.  O.  Moody  at  Fall  Term,  1871,  of  the  Saperior 
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STATE  to  the  ote  of  the  Board  or  Eduoatiom  v.  Moodt  apd  oUiera. 

Court  of  Kobeson  county,  to  answer  an  indictment  wfaiidi 
might  then  be  found  against  him. 

A  aoirefadasj  reciting  that  A.  C.  Mpodj  had  failed  to 
make  his  appearance  at  that  term  of  the  cport,  was  jiasaed 
returnable  to  Spring  Term,  1872,  summoning  the  defendaata 
to  appear  and  show  cause  why  judgment  absolute  should  not 
be  entered  upon  the  forfeited  recognizance.  The  (^ise  was 
continued  from  term  to  term  until  Spring  Term,  1975,  when 
judgment  absolute  was  rendered  against  the  defen4<^tB.  At 
that  term  a  petition  was  filed  by  thp  defendants  alleging  that 
A.  C.  Moody  did  make  his  personal  appearance  in  aocordanoe 
with  the  provisions  of  the  recognizance,  and  that  he  had  been 
sent  before  the  grand  jury  as  a  witness  against  another  party 
charged  with  the  same  offence  alleged  against  himself,  and 
that  Moody  and  his  co-defendants  had  been  informed  by  the 
Solicitor  that  he  was  discharged.  Subsequently  Moody,  to- 
gether with  one  John  Brown,  was  indicted.  Moody>  after 
having  been  discharged,  as  alleged  in  the  petition,  did  not 
appear  to  alhiswel'  this  indictment.  The  cause  coming  on  to 
be  heard  upon  the  petition,  his  Honor  found  the  facts  as 
alleged,  and  thereupon  in  accordance  with  the  prayers  of  the 
petioners,  the  court  rendered  judgment,  remitting  the  forfeiture 
of  the  defendants  to  one  penny  and  costs. 

All  other  facts  pertinent  to  the  case  as  decided,  are  stated 
in  the  opinion  of  the  court. 

From  this  judgment  the  plaintiff  craved  an^  app^  to  thp 
Supreme  Court,  which  was  refused. 

The  case  was  brought  to  this  court  upon  a  writ  of  oeriiorcuri^ 
granted  at  June  Term,  1875. 

Attorney  General  Rargr^ve^ior  the  i^pellant.  . 
Wright  dk  Steadmany  contra. 

IlsADB,  J.  The  statute  is  so  broad  that  there  can  be  no 
doubt  that  the  Judges  of  the  Superior  Courts  have  the  power 
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to  remit  or  lessen  forfeited  reoognisiuiceSy  either  before  pf 
after  final  judgment^  upon  the  petition  of  th^  party  aggrieved. 
Bat  Bev.,  chup.  33»  sees.  83,  84,  85.  And  this  is  a  matter 
of  .judicial  discretion  in  the  Judges*  below,  which  we  caniiot 
leviewi  except  for  some  error,,  in  a  natter  of  law  or  legal 
infereooe. 

Admitting  that  tQ.be  SO',  still  it  is  insisted,  that  h]#  Honor 
had  no  power  to  grant  tiie  relief  sought  in  this  case,  because 
it  was  rei  artjudumta.  That  at  a  prior  term  of  the  court  the 
defendant  had  made  the  same  ap{dication,  whea  another  Judge 
was  presiding,  and  that  it  was  refused. 

If  this  alleged  fact  had  appeared  to  his  Honor,  it  would^ 
hare  been  indecent,  if  not  beyond  his  power,  to  reverse  what, 
his  predecessor  had  done.  But  there  is  nothing  in  the  case 
sent  us  to  show  that  this  fact  did  appear  to  him.  His  Honor- 
found  and  stated,  as  it  was  proper  that  he  should  have  done,^ 
the  facts  upon  which  his  judgment  was  based,  and  no  such* 
fact  is  stated  by  him.  Nor  was  there  any  Exception  taken  to< 
his  statement  of  the  facts ;  but  aimply  an  appeal  from  his 
judgment.  It  is  true  the  case  shows,  that  there  was  emd^nce 
before  his  Honor  tending  to  show  the  fact ;  but  we  have  to 
look  at  tiie/hcts/^fintif  and  not  at  the  evidence.  If  the  fact 
existed,  it  existed  of  record, .  and  the  record  Qught  to  have 
been  produced  before  his  Honor ;  and  it  ought  not  to  have 
been  made  to  bepend  upon  parol  testimony,  which. his  Honor 
had  a  right  to  disregard. 

Our  attention  was  called  to  the  case,  as  reported  in,  69  K. 
C.  Bep.,  529,  iSuUe  v.  JUoody^ .  where  the  State  moved  for 
execution  against  the  defendant.  Moody,  upon  the  forfeited 
recognisance,  and  the  defendant  relied  upon  the  facts  now  set. 
forth  as  a  j^lea  in  htr^  The  Judge  the^i  presiding,  kel^(  that 
it  was  not  a  good  plea  in  bar ;  and  upon  appeal,  this  court, 
sustained  him.  And  in  giving  the  reason  for  his  decision,  the 
presiding  Judge  said,  that  it  could  only  be  allowed  the  de- 
fendant, upon  an  application  for  remitting  the  forfeiture,. 


Digitized 


by  Google 


ire  IN  THE  StIPBEME  OOUET. 

&tAt«  to  tht  use  of  tbA  Boavd  of  BorCinoii  v.  Moour  aiKl  others. 

mrhicli  lie  declined.  Bnt  it  does  not  itppear  tlmt  ench  tqipltea- 
tion  was  made  hy  llie  defendant.  It  may  hhve  been  made^  <nr 
that  remark  of  tlie  Judge,  that  he  declined  to  remit  it,  nugr 
liaTe.  prevented  the  application  from  being  made.  At  axqr 
rate,  it  does  not  clearly  appear  that  it  was  made.  .  And  ae  fliia 
-court  said,  in  delivering  its  opinion,  that  the  statement  'Was 
obscure,  and  iSiat  ^e  defendant  might  move  thereafter.  And 
ive  suppose  that  his  Honor  was  of  t3ie  oj^ion  upon  tMs  ap- 
plication, that  it  was  not  re^  a^jn^toiia. 
There  is  no  error.    Tins  will  be  certified. 

FsB  OuKAH.  JTodgment  affimied. 


«rATS  to  the  «se  of  the  BOA.RD  OP  EOUOATiOSr  «.  AiMtT  a 
MOODY,  and  othen. 

^8«me  syUabos  as  in  Slate  to  the  u^  of  the  Board  of  ^dueaiian  ▼•  Albert 
C.  Moody ^  and  others  a^nZe  page  78.) 

OsBTtoRABt,  upon  a  judgment  rendered  at  Spring  Tenii, 
1876,  of  the  Superior  Court  of  Bobbsok  countjr,  his  Honor, 
Judge  Ktrty  presiding. 

This  is  one  of  three  actions  against  the  same  parties,  and 
involving  the  same  questions,  all  of  which  are  fully  stated  in 
-the  case  of  8t*iU  to  t!he  use  of  the  Btird  9/  AiacatUffi  v. 
JLlbert  O.  Moodjfy  mid  others,  ante  page  73. 

^tttrmeif  OenmrU  Hargraw^  for  the  appellant 
WrigfU  dk  Stemdman^  contra. 
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tTATB  to  tk#  |M«  W  Um  BoABD  oI  fiDOOATKMI  9.  llOODT  ABd  oUl«n. 

Bbai»,  J.  There  are  three  cases  between  the  same  parties 
laTolYiiig  the  same  questions,  in  one  of  wUoh  an  opimon  is. 
delivered.     The  decision  in  this  case  is  the  same. 

PsB  CuBiAM.  I  Ko  error. 


STATE  Uthc  use  of  the  BOARD  OF  EDUCATION  v.  ALBKBXa 
MOODT,  SDd  oibera. 

(Saaie  syralKis  as  in  State  to  the  use  of  the  Board  &f  BdueaUan  ▼.  Moody^ 
aa  others,.  aaiUe  puge  IS.) 

Cbbtiokabi  open  a  judgment  rendered  at  Spring  Tenn„ 
1876,  BoBXsoN  Superior  Court,  Kftr,  •/..  presiding. 

The  f^ta  in  this  case  arc  the  same,  and  tiie  same  points  are 
inralved,  as  in  the  case  of  iSttUe  U»  the  uwtif  the  I:o*jrd  of 
iduikUioH  tw.  MomJy  and  others,  reported  ante  page  73. 

Attorney  General  IJar^ove^  for  the  appellant 
WrtgAt  i&  Sieadmauj  contra. 

^ADE,  J.  There  are  tliree  cases  between  the  same  parties 
involving  the  same  points.  An  opinion  has  been  delivered  in 
one,  and  tlie  decision  in  this  is  the  same. 

Kora.— Why  was  not  <nie  rase  brought  up  and  the  others  allowed  ta 
await  the  deds.on  ef  the  Oo«rt  t 

Feb  CuBiAic  Judgment  affirmed. 
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BOYLSTON  INSURANCE  COMPA.NY  and  others  v.  JNO.  D  DAVIS. 

The  €•  C.  P.  does  n«t  repeal  or  suspend  the  Her,  Code  in  respect  to 
practice  and  proceduVe,  except  where  its  provisions  are  inconsistent 
therewith. 

The  provisions  of  the  HeT«  Code,  with  regard  to  the  remedy  against  the 
sureties  on  a  replevin  bond,  arc  not  inconsistent  with  the  provisitms 
of  the  C.  C.  P.,  and  therefore  U  is  not  error  in  the  i*ourt  below  to 
render  summary  jo  Igmvnt  against  the  sureties  upon  a  replevin  l>oDd, 
the  plaintiff  having  obtain  sd  judgment  against  the  defendant  in  th* 
action. 

iClerk's  qffU§  v.  HufitttUr  and  other?,  67  N.  C.  Rep.  449,  cited  and  ap' 
proved.) 

CmL  ACTION  for  the  claim  and  delirery  of  personal  prop- 
erty, tried  bsfore  McKoy^  J".,  at  August  Term,  1875,  of  Gabt 
TEBET  Superior  Court. 

The  suit  was  brought  to  recorer  certain  iron,  alleged  to  be 
the  property  of  the  plaintiffs.  The  case  was  before  this  conrt 
at  January  Term,  1873,  upon  an  appeal  by  the  defendant,  and 
is  reported  in  68  N.  C.  Rep.,  17,  and  was  before  the  court 
again  at  January  Term,  1874,  upon  an  appeal  by  the  plaintiffs^ 
and  was  reported  in  70  N.  C.  Rep.,  485.  Upon  the  hearing 
of  the  case  in  this  court  at  January  Term,  1874,  a  new  trial 
was  granted  the  appellants. 

The  cause  was  thereupon  continued  from  term  to  term  in 
the  Superior  Ck>urt  until  August  Term,  1875,  when  it  was 
again  tried,  and  the  jury  assessed  the  damages  of  the  defendant 
at  the  sum  of  $459.80.  Thereupon  the  court  rendered  judg- 
ment against  the  present  plaintiff  for  that  amount.  It  was 
further  adjudged  by  the  court,  that  the  defendant  hare  jn<%- 
ment  on  the  bond  giyen  by  the  plaintiff  and  against  the  sureties 
thereto,  to  be  discharged  by  the  return  of  the  property  to  the 
defendants,  or  the  payment  of  the  amount  of  the  judgment 
against  the  plaintiff. 
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Tlie  sureties  excepted  to  any  judgment  against  them  upon 
the  nndertaking  in  this  action,  as  unauthorized  and  contrary 
to  lAw.  The  exceptioli  was  overruled  by  the  court,  and  there- 
upon they  appealed. 

All  other  facts  in  the  case  may  be  found  fully  stated  in  the. 
ease  as  reported  in  the  reports  above  cited. 

//tiM<<7v/.  for  the  appellants.   ' 
Gruny  contra. 

Pbabson,  C.  J.  At  common  law  an  action  of  replevin 
oould  only  be  maintained  when  the  defendant  had  taken  the 
property  otU  of  the  posneesum  of  the  plamtiff^  and  was  in  pos- 
session at  the  commencement  of  the  action;  in  which  case  the 
property  was  put  back  into  the  possession  of  the  plaintiff,  he 
giving  bond  to  return  it  to  the  defendant  if  he  failed  to  show 
on  the  trial  of  the  action  that  the  defendant  had  wrongfully 
taken  the  property. 

The  statute,  Rev.  Code,  chap.  98,  "Replevin,''  extends  the 
action  to  cases  in  which,  detinue  or  trover  will  lie,  when 
the  defendant  is  in  possession  at  the  commencement  of  the 
action,  and  makes  an  important  modification  of  the  remedy, 
by  allowing  the  defendant  to  keep  possession  pending  the. 
action,  provided,  he  gives  a  bond  for  its  forthcoming,  if  the 
action  be  decided  against  him ;  and  directs  a  summary  judg- 
ment against  the  sureties. 

The  C.  C.  P.  under  title  IX,  "  provisional  remedies  in  civil 
actions,"  chap.  1,  makes  provisions  for  bail  and  enacts,  sec. 
160 :  "  in  case  of  failure  to  comply  with  the  undertaking,  the 
bail  may  be  proceeded  against  hy  action  only, 

Chi^ter  11,  "  Claim  and  delivery  of  personal  property," 
makes  provision  for  undertaking  for  the  return  of  the  property 
in  effect  the  same  as  Bev.  Code,  chap.  98,  Replevin,  with 
some  minor  details  as  to  the  justification  of  the  sureties,  and 
directs  the  Sheriff  to  file  the  notice  and  affidavit,  with  his  pro* 
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ceedings  thereon  with  the  Clerk;"  see  187,  but  onritB  to  direct 
a  sammary  judgment  against  the  snretieB  for  the  fordicomin^ 
of  the  property.  It  is  not  ours  to  account  for  this  amis- 
sion. It  may  be  that  the  direction  to  have  the  undertakinf 
filed  with  the  Clerk,  in  the  absence  of  an  express  prohibition 
as  in  the  case  of  bail,  furnish  a  sufficient  authority  by  implicar 
tion  for  a  summary  judgment,  as  in  the  case  of  prosecution 
bonds  and  appeal  bonds,  but  ^^  praying  this  im^lieation  in 
aid,"  we  put  our  decision  upon  the  broader  ground,  that  C.  C. 
P.  does  not  repeal  or  suspend  the  Rev.  Code  in  respect  to 
practice  and  proceeding,  except  where  tlie  provisions  are  in4K>n- 
sistent ;  and  in  this  instance,  as  in  the  instance  of  prosecution 
and  appeal  bonds,  so  far  from  presenting  an  inconsistency,  it 
is  absolutely  necessary  to  preserve  unifoionity,  to  assume  tliat 
C.  C.  P.  is  a  mere  supplement  to  the  j^ractice  and  procedure 
established  and  acted  on  by  the  Rev.  Code. 

This  matter  was  considered  and  acted  upon  in  CleiVs  ^jfice 
v.  JJv flutter,  ei  al ,  67  N.  C.  Rep.  449,  to  whieJi  we  lefer  for 
a  more  full  critidsm  and  exposition  of  the  view  in  Mhich  we 
consider  C.  C.  P. 

No  error. 

Per  Cubiam.  Judgment  affirmed. 
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AHOS  WADE  V.  THE  COMMISSIONERS  OP  CRAVEN  COUNTY. 

Tbe  subject  of  taxation  ia  regulated  entirely  by  atatute,  and  the  reye- 
noea  of  thia  State  are  collected  under  tbe  operation  of  what  ia  known 
aa  the  machinery  act. 

Tbe  County  Commiasioners  have  exclusive  original  jurisdiction  to  grant 
relief  against  excessive  valuation  of  property  for  taxation;  and  from 
their  decision,  upon  a  petition  for  that  purpose,  there  ia  no  appeal,  un« 
lesait  appears  from  the  facts  found  by  them  aa  to  the  valuation  of 
property,  that  they  have  proceeded  upon  acnne  erroneoua  principle ; 
for  the  reason  that  the  statute  gives  no  appeal. 

{WUtMn^^tan^  Columbia  db  AuguUa  JR,  R.  Co,  e.  Thd  Board  of  Commis- 
dotwn  of  BruMwiek  County^  72  N.  C.  Rep.  10,  cited  and  approved.) 

This  was  originally  a  P*  titimi  by  the  plaintiff  to  the  defen- 
dants, praying  that  he  might  be  relieyed  from  certain  taxes, 
which  the  plaintiff  alleged  were  excessive.  From  tlie  ruling 
of  the  Board  of  Commissioners,  the  plaintiff  appealed  to  the 
Superior  Court.  The  cause  was  removed  to  the  county  of 
Gabtbbet,  and  there  heard  before  McKt/y^  e/.,  at  August 
Term,  1875. 

The  following  is  the  statement  of  the  case  sent  up  as  a  part 
of  the  record.  The  plaintiff  on  the  8th  day  of  July,  1873, 
presented  to  the  defendants  a  petition  for  relief  from  excessive 
taxation,  upon  certain  lands  in  Craven  county.  Upon  the 
hearing  of  the  petition,  the  Board  of  Commissioners  found  aa 
a  fact,  that  nine  hundred  and  fifty  acres  of  the  land,  valued  at 
five  thousand  dollars,  should  be  reduced  to  four  thousand.. 
That  another  tract,  containing  one  hundred  acres,  valued  at 
three  hundred  dollars,  should  be  reduced  to  two  hundred  doU 
lars.  That  another  tract,  containing  three  hundred  and  eighty-^ 
four  acres,  valued  at  one  thousand  dollars,  should  be  reduced 
to  eight  hundred.  At  tbe  same  time  the  Board  refused  to- 
make  any  deduction  as  to  other  property  embraced  in  the  pe^ 
tition,*  upon  the  ground  that  the  pame  was  properly  valued. 
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From  the  order  of  the  Board  refusing  further  rednctions, 
the  plaindflf  appealed  to  the  Superior  Court  of  Craven  county. 
At  Spring  Term,  1874,  of  that  court,  upon  affidavit  of  the 
plaintiif,  the  cause  was  removed  to  the  Superior  Court  of  Car- 
teret.) 

At  August  Term,  1875,  of  Carteret  Superior  Court,  the  de- 
fendants moved  to  dismiss  the  appeal  upon  the  following 
grounds: 

1.  That  the  determination  of  the  Board  of  Commissioners 
is  conclusive  as  to  the  facts  found  by  them  as  to  valuation. 

2.  That  the  said  Board,  not  possessing  judicial  powers,  is 
incapable  of  rendering  a  judgment,  and  that  the  law  has  pro- 
vided no  mode  of  reviewing  a  judgment  or  order  of  said 
Board,  by  way  of  appeal. 

3.  That  the  proceeding  was  not  commenced  by  sumnaons, 
and  therefore,  is  not  an  actioui  and  the  venue  cannot  be 
changed. 

The  motion  was  refused,  and  thereupon  the  defendants  ap- 
pealed. 

Lehman^  for  the  appellant. 
€fremf  contra. 

Settle,  J.  The  subject  of  taxation  is  regulated  entirely 
by  statute,  and  the  revenues  of  this  State  are  collected  nnder 
the  operation  of  what  is  known  ad  the  machinery  bill. 

By  this  bill,  Battle's  Rev.,  chap.  103,  the  Township  Board 
of  Trustees  are  required  to  assess  the  value  of  the  real  and 
personal  property  within  their  respective  townships  on  the 
first  day  of  April,  in  each  y^ar,  and  they  are  required  to  re- 
turn an  abstract  and  tax  list  to  the  Clerk  of  County  Gommis- 
aioners  on  or  before  the  first  Monday  in  May  in  each  year. 

The  County  Conmussionerfl  of  each  county  are  required  to 
meet  on  the  third  Monday  in  May,  and  revise  the  tax  list  and 
valuation  reported  to  them ;  and  in  doing  so,  they  a^  required 
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to  hear,  the  complaint  cxf  any  one  alleging  that  his  property 
has  been  improperly  valued,  or  that  he  is  charged  an  excessive 
tax.  From  the  facts  found  by  them  as  to  the  valuation  of 
property,  unless  it  appears  that  they  have  proceeded  upon 
8©me  erroneous  principle,  there  is  no  appeal,  simply  for  the 
reason  that  the  statute  gives  none. 

The  act  of  1869-70,  chap.  225,  sec.  17,  did  allow  the  com- 
phdnant  aa  appeal  to  the  Superior  Court,  from  the  decision 
of  the  commissioners,  ^^  upon  or  involving  any  matt^  of  legal 
liability;"  but  this  provision  is  omitted  from  the  machinery 
bill  of  1870-71,  chap.  195,  and  is  not  to  be  found  in  Battle's 
Bev.,  chap.  102. 

In  the  Wiltnififtnn^  ColimJdft  ib  AuguMa  li.  R^  Co.  v.  The 
Board  cf  CtmimisnomrB  of  Brumwt^ck  County^  72  N.  C. 
Bep.,  10,  this  court  says,  ''If  it  Was. made  to  appear  that  they, 
the  township  or  county  officers,  proceeded  on  an  erroneous 
principle,  we  mighi  perhaps  correct  their  valuation,  but  an 
error  in  the  fact  of  the  v«lne  of  the  property  is  beyond  oxxt 
power  to  correct. 

There  is  error.  Let  judgment  be  entered,  here  dismissing 
the  proceeding  at  the  cost  of  tlie  plaintifE.   . 

Pkb  Curiam.  Judgment  accordingly. 


CABOLINA  CENTRAL  RAILWAY  CO.  «.  GOMinSSlONEBS  OF 
RICHMOND  COUNTY. 

(Same  tyUabus  at  in  the  next  preceding  case  of  Wade  v.  The  Commie* 
I  of  Oraeeny  yrh\c\^  cited  and  approved.) 


This  was  an  appeal  from  the  decision  of  the  defendant,  the 
Board  of  Ccmmiissioners  of  Richmond  county,  heard  before 
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his  Honor,  Judge  Bnw(an\  at  Fall  Temii  1875,  of  the  Superior 
€k>urt  of  RioHMOKD  oounty. 

As  the  case  was  decided  in  this  court  upon  a  question  of 
law,  it  is  unnecessary  to  report  the  facts. 

The  ground  upon  which  the  appeal  was  based  was,  an  ex- 
cessive valuation  of  the  property  of  the  plaintiff  for  taxation. 
Ko  error  in  matter  of  law  was  alleged  as  ground  for  the  appeaL 

Upon  the  hearing,  his  Honor,  upon  motion  of  the  defend- 
ant's coimsel,  dismissed  the  proceeding  on  the  ground  that  the 
court  had  no  jurisdiction  thereof.  From  this  judgment  the 
plaintiff  appealed. 

Steef^  <&  Walker^  Strange  and  BtuAee  ik  BuAte^  for  the 
aj^llant. 

iihav>9xA  Hinsdalr^  contrtk. 

Sbttlx,  J.  The  only  points  presented  by  this  record  are 
decided'  in  Wude  v.  Commissiaaere  of  Craven  county^  at  this 
term. 

We  refer  to  that  decision  for  the  reasons  which  induce  ua 
to  declare,  that  the  judmient  of  his  Honor  in  this  case  ia 
aflSrmed. 

PxR  Curiam.  Judgment  affirmed. 
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*    Hakkkr  v.  Akbxdill. 


SAMUEL  HARKEB  «.  W.  L.  ARBKDBLL. 

A  brought  an  actioii  against  B  to  recoTor  a  horse,  and  the  sheriff  re* 
plevied  the  horse,  bat  Helivered  him  to  the  defendant  again  upon  the 
filing  of  the  statutory  bond  bj  C,  from  whom  B  claimed  title.  C  was 
not  made  a  party  to  the  action.  Upon  the  trial  there  was  a  verdict 
for  the  plaintifP,  and  the  court  gare^  judgment  against  the  defendant 
for  the  recovery  of  the  horse  and  damages  as  assessed  by  the  jury. 
At  the  same  time,  the  court  rendered  summary  judgment  against  the 
parties  to  the  replevin  bond.  B  then  filed  an  affidavit,  alleging  that 
he  had  refused  to  file  any  bond  for  the  re-delivery  of  the  horse,  and 
had  informed  C  that  he  would  not  defend  the  suit ;  and  that  unless 
O  became  defendant  in  his  stead,  he  would  deliver  the  horse  to  the 
plaintiff,  and  that  he  mnde  the  same  statement  to  the  plaintiff;  that 
it  was  understood  between  A,  B  and  C  that  the  suit  was  no  longer 
to  continue  against  B  but  that  C  was  to  become  defendant^  and  in 
consequence  of  this  understanding  B  did  not  employ  counsel,  and  did 
not  know  that  he  was  still  a  party  to  the  suit  until  he  came  into  court 
as  a  witness  in  the  cause.  Upon  the  filing  of  this  affidavit,  it  was  or- 
dered that  no  execution  issue  upon  the  judgment  against  B,  until  the 
farther  order  of  the  court.    Upon  an  appeal  to  this  court: 

R  wu  hdd^  1,  That  there  was  no  error  in  the  court  below  rendering 
jommary  judgment  upon  the  replevin  bond ;  and 

t,  That  the  order  of  the  court  staying  execution  on  the  judgment 
against  B,  was  error. 

{Bf>yUton  Insurance  Vu»  v.  Daviiy  decided  at  this  term,  ante  page  78,  cited 
and  approved.) 

This  was  a  civil  action  for  the  claim  and  delivery  of  per- 
sonal property,  tried  before  MoKoy^  e/.,  at  August  Term, 
1875,  of  Cabtbbbt  Superior  Court. 

The  action  was  brought  by  the  plaintiff  to  recover  posses- 
siou  of  a  mare,  alleged  to  be  unlawfully  detained  by  the  de- 
fendant. The  mare  was  replevied  by  the  sheriflF,  and  re-de- 
livwed  to  the  defendant,  upon  an  undertaking  being  filed  in 
accordance  with  the  statute,  by  one  Edward  E.  Perry,  from 
whom  the  defendant  claimed  to  derive  his  title.  Upon  the 
trial  of  the  caose^  the  jury  found  all  the  issues  in  favor  of  the 
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plaintiff,  and  assessed  the  value  of  the  mare  at  sixty-five 
dollars,  with  damages  to  the  amount  of  thirty  dollars.  There- 
upon the  court  gave  judgment  against  tlie  defendant  and  the 
sureties  to  the  undertaking  above  mentioned. 

The  defendant  filed  the  following  aflBdavit : 

W.  L.  Arendell  being  duly  sworn,  says :  "When  the  writ  in 
this  case  was  served  on  him  and  the  horse  was  taken  into 
possession  by  tlie  sheriff,  affiant  refused  to  give  a  bond  for  her 
delivery,  and  informed  Edward  Perry,  of  whom  he  had  pur- 
chased the  horse,  that  he  would  not  defend  any  suit  for  the 
horse,  and  that  imless  he.  Perry,  took  his  place  and  defended 
the  suit,  he  would   deliver  up  the  property  to  the  plaintiff ; 
that  said  Perry  gave  bond  and  said  he  would  defend  the  suit, 
and  this  affiant  made  the  same  statement  to  plaintiff,  and  it 
was  distinctly  understood  by  affiant  and  the  plaintiff  and  said 
Perry,  that  the  suit  commenced  by  plaintiff  against  tliis  affiant 
was  no  longer  to  continue  against  him,  but  that  said  E.  Perry 
was  to  take  his  place ;  that  under  these  circumstances  affiant 
considered  himself  out  of  the  case  and  took  no  farther  concern 
about  it,  and  had  not  the  most  remote  idea  that  any  suit  was 
pending  against  him  after  the  understanding  between  plaintiff 
and  affiant  and  said  Perry — ^never  employed  any  counsel  in 
the  case  and  never  took  any  further  step  in  the  case,  and  to 
his  great   surprise,  upon  coming   into  the   court  house   tliid 
morning  as  a  witness,  lie  having  been  requested  by  Mr.  J.  M. 
Perry,  counsel  of  E.  Perry,  to  attend  there  as  a  witness  in  tlie 
case,  supposing  he  was  only  a  witness  and  not  a  party  at  all." 

Whereupon  his  Honor  directed  the  Clerk  to  enter  upon  the 
judgment  docket  as  a  memorandum,  the  following  instructional 
for  the  Clerk :  "  It  being  made  to  appear  to  the  court  that 
W.  L.  Arendell  surrendered  the  horse  in  controversy  to  the 
Sheriff,  and  Edward  E.  Perry  replevied  the  same  and  that  the 
writ  has  been  defended  by  and  for  the  benefit  of  E.  E.  Pcrry^ 
^nd  that  he  furnished  the  bondsmen:     Therefore  it  is  ordered 
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that   no   execution   issue  against  W.   L.  Arendell  until  the 
further  order  of  this  court" 

The  defendants  A.  C.  Davis  and  J.  M.  Perry,  the  sureties 
to  the  undertaking,  except  to  the  judgment  against  them,  and 
to  the  order  above  mentioned : 

1.  Because  no  judgment  can  be  rendered  in  the  above  action 
against  said  sureties. 

2.  Because  said  instructions  to  the  Clerk  are  unauthorized 
and  prejudicial  to  said  sureties,  and  in  derogation  and  viola- 
tion of  the  terms  of  their  undertaking. 

Tlie  exceptions  were  overruled,  whereupon  the  defendants 
Davis  and  Perry,  sureties  upon  the  undertaking,  appealed. 

Green ^  for  the  appellants. 
Hubbard^  contra. 

Pearsox,  C.  J.  The  power  of  the  court  to  render  a  sum- 
mary judg-nent  against  the  sureties  on  the  undertaking,  is 
settled  by  the  case  of  IJ  'y  f^iifn  Iitsuntuce  Co.  v.  Dav*Sy  at 
this  term. 

We  are  not  aware  of  any  precedent  c  ither  at  law  or  in 
equity,  or  under  the  mixed  mode  of  procedure  introduced  by 
C.  C.  P.,  which  will  sustain  tlie  order  made  by  his  Honor,  on 
affilavit,  directing  the  Clerk  not  to  Lisue  excution  against 
Arendell  (the  defendant  in  the  action)  until  further  order. 

The  plain tiflF  had  obtained  a  judgment  against  Arendell 
for  tlte p^tuffj  an  I  wis  entitled  to  the  specific  article  and  the 
damages  assessed  for  its  detention,  and  in  case  the  property 
could  not  be  had,  then  to  the  diimagcs  assessed  for  its  valua- 
tion as  well  as  the  damages  assessed  for  its  detention.  It  is 
^tabllbhed  by  the  judgment,  that  Artiukll  wrongfully  held 
possession  of  the  pony,  which  was  the  property  of  the  plaintiflF. 
Can  any  sound  reason  be  suggested  wliy  the  plaintiff  should 
not  have  the  fruit  of  his  recovery  ? 

But  if  upon  any  supposition  the  court  had  power  to  say  to 
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the  plaintiff,  jon  muBt  give  up  your  property  and  accept 
damages  in  lieu  thereof,  for  it  can  make  no  material  difference 
to  you  whether  you  get  your  pony  or  its  value  in  money,  and 
your  accepting  its  value  will  enable  the  court  to  do  justice  all 
around  and  settle  a  controversy  that  will  grow  up  between 
Arendell  and  E.  E.  Perry,  from  whom  (taking  the  affidavit  to 
be  true)  he  purchased,  then  other  difficulties  arise.  E.  E. 
Perry  will  say,  you  are  seeking  to  make  me  liable  to  Arendell, 
upon  a  warranty  of  title,  in  a  proceeding  on  affidavit,  and  in 
an  action  to  which  I  am  not  a  party  of  record  and  have  no 
right  to  be  heard  ;  which  is  contrary  to  the  laws  of  the  land 
and  against  the  Bill  of  Righti^. 

The  sureties  will  say,  admit  that  E.  E.  Perry  sold  the  pony 
to  Arendell,  and  that  it  was  at  the  request  of  Perry  he  signed 
the  undertaking  of  Arendell  to  surrender  the  pony  if  plaintiff 
recovered  in  the  action,  still  we  were  the  sureties  of  Arendell, 
although  we  became  so  at  the  request  of  Perry,  and  by  reason 
of  our  becoming  the  sureties  of  Arendell  the  pony  was  put 
back  into  his  possession  ///'/  //^  itUil  htm  the  p^my.  We  signed 
the  undertaking  that  Arendell  would  surrender  the  pony  in 
the  event  that  the  plaintiff  proved  title,  because  of  the  fact 
that  the  pony  was  liable  in  the  iirst  instance,  and  we  became 
his  sureties  relying  on  that  f ac'.t.  This  is  a  manifest  alteration 
of  the  obligation  of  the  contract,  if  Arendell  can  be  allowed 
to  keep  the  pony,  and  by  the  action  of  the  court  throw  upon 
us  the  burthen  of  paying  the  damages  in  the  iirat  place,  and 
then  seeking  relief  against  E.  E.  Perry  who  is  not  a  party  of 
record  or  bound  in  any  way  by  the  action  of  the  Judge.  In 
ether  words  the  sureties  insist  that  tlie  Judge  has  put  the  boot 
on  the  wrong  foot  and  ought  to  have  allowed  the  action  to 
take  its  regular  and  ordinary  course,  viz:  let  Arendell,  the 
defendant  of  record,  who  has  received  the  benefit  of  retaining 
possession  of  the  pony,  by  the  fact  that  he  was  enabled  to  do 
so,  by  our  undertaking  for  him  to  see  the  pony  delivered  up, 
if  plaintiff  buoceeded  in  the  action,    surrender  the  pony  to 
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l^amtifF  and  pay  the  damages  for  its  use,  while  he  had  the 
benefit  of  its  services ;  that  is  the  foot  to  pnt  the  boot  on, 
and  then  let  him  and  £.  E.  Perry  settle  the  matter  as  to  war- 
ranty of  title. 

Tliere  is  no  pr3C3dent  to  support  the  ruling  of  his  Honor, 
and  I  have  treated  it  in  a  familiar  way  for  the  purpose  of 
illustrating  the  danger  of  departing  from  the  settled  precedents 
and  forms  of  the  law,  upon  broad  notions  of  doing  complete 
JQBtice  under  0.  C.  P. 

Error.  Judgment  below  modified  so  as  to  strike  out  the 
order  to  the  Clerk,  and  allow  execution  on  the  judgment 
against  the  defendant. 

Per  Cijbiam.  Judgment  accordingly. 


SAMUEL  POWLER  v.  OLD  NC^TH   STATE  INSURANCE  COM. 

PANY. 

« 

In  case  of  the  destruction  by  fire  of  a  stock  of  goods  which  the  defen* 
dnnt  had  insured  for  and  on  account  of  the  plaintiff,  the  proper 
measnre  of  damages  against  the  defendant  is  the  market  vtxXne  of  the 
goods,  (within  the  amount  insured,)  at  the  time  and  place  of  the  fire. 

The  failure  of  the  plaintiff  to  call  as  a  witness  one  who  was  his  clerk  at 
the  time  of  such  fire,  to  prove  the  value  of  the  goods,  was  a  pri>per 
subject  of  remark  by  the  counsel  of  the  defendant,  before  the  jury. 
The  reasons  of  the  plaintiff  for  not  introducing  the  clerk,  were  also 
properly  called  to  the  attention  of  the  jury  by  his  Honor,  presiding. 

(The  case  of  W^ne  v.  The  Liv.  Land,  d  Globe  Ins.  Co.y  71  N.  0.  Rep, 
121,  cited  and  approved.) 

Civil  action  to  recover  upon  a  policy  of  insurance,  tried 
before  Eerr,  e/.,  at  Fall  Term,  1875,  of  Person  Superior 
Court. 
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The  following  statement  of  the  case  is  sent  up  on  appeal  to 
this  court,  as  a  part  of  the  record :  The  action  was  brought 
upon  a  policy  of  insurance  issued  by  the  defendant  to  the 
plaintiff  to  secure  him  against  the  loss  by  lire  of  a  certain 
stock  of  goods  and  merchandise,  and  in  the  event  that  the 
goods  were  destroyed  by  iire,  to  pay  liim  two-thirds  of  the 
value  of  the  goods  at  the  time  of  destruction. 

In  the  application,  the  plaintiff  had  stated  the  value  of  the 
stock  at  the  time  he  effected  the  insurance,  at  $2,800.00  and 
claimed  that  the  value  of  the  stock  was  $2,500.00  at  the  time  of 
the  iire.  The  defendant,  on  the  trial,  contended  that  in  stating 
the  value  of  the  stock  at  the  time  of  tlie  fire,  the  witnesses  should 
be  confined  to  the  prime  cost  and  freight  of  the  goods,  and 
not  the  value  of  such  goods  at  the  place  of  Imsiness.  The 
objection  was  overruled  by  the  court,  and  tlie  defendant 
excepted. 

After  his  Honor  had  concluded  his  charge,  he  was  requested 
by  the  counsel  for  the  defendant  to  charge  tlie  jury:  That 
inasmuch  as  one  Elijah  Sherman,  who  was  plaintiff^s  clerk  at 
the  time  of  the  tire,  was  present  in  court,  and,  though  swom^ 
had  not  been  called  and  examined  as  a  witness  bj'  plaintiff  to 
prove  the  value  of  plaintitf's  stock  of  goods  destroyed  by  tire, 
that  this  was  a  circuuibtauce  of  suspicion  against  him ; 
especially  as  there  was  much  diversity  of  opinion  among  the 
nine  witnesses  examined  as  to  tlie  value  of  the  goods  in  plain- 
tiff's store  shortly  before  the  tire,  varying  in  their  ebtimates 
from  five  hundred  dollai*s  as  the  value  of  the  goods  in  sight 
above  the  counter,  to  twenty-tiK  hundred  dollars  as  the  value 
of  tlie  whole  stock;  and  that  tlie  plaintiff  thus  having  it  in  liis 
power  to  remove  the  circumstance  of  suspicion,  if  it  was  un- 
founded, by  examining  his  ck  rk,  and  failing  to  do  so,  it  was 
a  strong  circumstance  to  show  that  the  goods  destroyed  were 
not  of  the  value  claimed  by  the  plaintiff."  To  wliicJi  his 
Honor  replied:  "That  is  true,  and  has  been  commented  on  at 
length   by  the  counsel  in   his   address,  and   your  attention  is 
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called  to  his  argnmeDt  on  the  point,  and  you  will  give  the  cir- 
cumstance dufe  ecmsideration  in  making  up  your  verdict.  You 
win  also  give  the  plainti£Ps  reply  such  weight  as  you  think  it 
deserves.  That  the  plaintiff  had  not  only  Bwom  Sherman, 
but  had  called  and  tendered  him  and  other  witnesses  to  the 
defendant,  who  declined  to  examine  them.  You  may  also 
consider  the  circumstances  as  testified  to  by  the  defendant's 
agent,  that  shortly  after  the  fire  the  plaintiff,  with  the  aid  of 
his  clerk,  Sherman,  recollected  and  put  down  from  memory, 
at  the  request  of  said  agent,  specifying  each  article  and  its 
value,  goods  to  the  amount  of  $1,800,  and  that  the  plaintiff 
now  alleges  that  by  refresliing  liis  memory  by  his  duplicate 
bills  of  purchase,  he  arrives  at  the  amount  he  claims.  You 
are  to  decide  the  case  after  giving  due  attention  to  the  argu- 
ments addressed  to  you,  and  taking  all  the  circumstances  and 
testimony  into  consideration,  and  endeavor  to  arrive  at  a  fair 
and  impartial  verdict. 

To  this  portion  of  his  Honor's  charge,  the  defendant  ex« 
cepted. 

His  Honor  had  already  cliarged  the  jury,  tliat  it  was  in- 
cumbent upon  tlie  plaintiff  to  prove  the  truth  of  the  allegations 
made  in  the  appli(tation  and  the  policy,  and  if  the  jury  be- 
lieved he  made  a  fmudulent  over-valuation  of  his  goods  at  the 
time  of  the  fii'e,  he  was  not  entitled  to  recover. 

There  was  a  verdict  for  the  plaintiff,  wliereupon  the  defen- 
dant moved  for  a  new  trial,  upon  the  ground  that  the  verdict 
was  against  the  weiglit  of  the  evidence.  Motion  overruled^ 
and  the  defendant  appealed. 

No  counsel  for  the  appellant  in  this  coiu't. 
»/.   ]\\  Crra/tarrfj  contra. 

Reade,  J.  I.  The  market  value  of  the  goods  at  the  time 
and  place  of  the  fire,  is  that  which  the  plaintiff  has  lost  hy  the 
fire,  and  is  the  measure  of  his  damage  against  the  defendant,, 
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within  the  amount  insured.  May  on  Inurance,  p.  525,  et  9eq, 
Wynne  v.  Liv.j  £^n.  f  Globe    ns.  Co.,  71  N.  C.  R.,  121. 

II.  The  failure  of  the  plaintiff  to  call  as  a  witness  one  who 
was  his  cleok  at  the  time  of  the  fire,  to  prore  the  value  of  his 
goods,  was  a  proper  subject  of  remark  by  the  defendant's 
counsel.  But  what  we  suppose,  the  defendant  complains  of 
is,  that  his  Honor  also  called  the  attention  of  the  jury  to  the 
reasons  which  the  plaintiff  had  for  not  introducing  the  clerk. 
Surely  no  one  but  the  defendant,  who  is  supposed  to  see  only 
his  own  side,  could  see  error  in  this. 

The  refusal  of  his  Honor  to  grant  a  new  trial,  because  of 
the  verdict,  as  alleged,  was  against  the  weight  of  the  evi* 
dence,  is  not  applicable. 

There  is  no  error. 


P£B  CUBIAM. 


Judgment'  affirmed. 


JAMES  M.  POSTER  c.  A.  K.  PARHAM  aud  PRANLIN  BOYD. 

A  deed  from  A  U  B  cooveying  a  tract  of  I  nd,  **  the  waters  of  a  dam 
givinf^  twelre  feet  over  the  wheel  to  establish  the  line,'*  does  not 
conTey  a  right  to  pond  the  water  upon  another  and  different  tract 
of  A.,  distant  threeHjuarters  of  a  mile  from  the  land  conveyed,  and 
sepirUed  therefrom  by  the  bind 4  of  another  person.  E^peciAlly  is 
this  so,  where  the  parties  to  the  deed  had  no  ide  1,  .*  n  I  were,  in  fact^ 
surprised  to  find  that  the  dam  would  pond  the  water  apon  the  second 
tract. 

8uch  deed  works  no  estoppel  as  fo  A,  to  prevent  him  from  recovering 
dam  iges  for  the  injury  ..rising  therefrom. 

[Merrimon  v.  Ranel^  2  Jones  £q  470;  WuiUer  v.  Qamer^  3  Jones  871, 
cited  and  approve.l.) 

This  was  a  civil  action  for  the  recovery  of  dsimages,  tried 
before  Henin/^  J.  at  Full  Term^  1875|  of  BdHoojas  Superior 
Court. 
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The  following  statement  of  the  case,  signed  by  the  counsel, 
is  sent  up  as  a  part  of  the  record.  The  action  was  for  the 
recovexy  of  damages,  by  reas<m  of  the  erection  of  a  mill-dam 
on  New  Found  Creek,  below  the  phdntifPs  land  in  Buncombe 
ooonty. 

The  defendants  denied  the  allegations  in  the  complaint,  and 
further  insisted  that  the  plaintiff  was  estopped  by  his  deed 
from  maintaining  this  action.  A  copy  of  the  deed  is  herein* 
after  set  out.' 

The  plaintiff  replied  to  the  answer,  and  the  issues  joined 
were  sent  by  the  Clerk  to  his  Honor,  the  Judge  of  the  district. 
The  question  of  estoppel  raised  by  the  pleadings  was  retained 
by  his  Honor,  who  returned  the  following  issues  of  fact  to  be 
tried  by  a  jury  at  a  regular  term  of  the  court : 

1.  Has  there  been  an  arbitration  of  the  matter  in  dispute  ? 

3.  Has  the  plaintiff^s  land  suffered  damage  by  reason  of  the 
defendants'  dam  as  alleged  ? 

8.  Does  the  amount  of  water  of  said  dam  exceed  ^Hwelve 
feet  oyer  the  wheel  of  said  mill  V^ 

When  the  case  was  called  at  the  next  term  of  the  court,  the 
following  order  was  made:  Trial  by  jury  is  waived  by  the 
parties.  By  consent  it  is  agreed  that  the  issues  on  file  in  the 
cause  shall  be  tried  by  his  Honor,  J.  L.  Henry  at  a  time  to  be 
fixed  by  him. 

The  case  was  continued.  Subsequent  to  this  term  of  the 
court  his  Honor  went  upon  the  premises,  heard  the  testimony 
offered  by  the  parties,  with  the  argument  of  counsel,  and  at 
Fall  Term,  1875,  reported  that  he  had  found  the  first  issues 
in  favor  of  the  plaintiff  and  the  other  (8d)  issue  in  favor  of 
&e  defendant.  Thereupon  he  adjudged  that  the  plaintiff  had 
been  damaged  by  reason  of  the  mill  and  dam,  as  set  forth  in 
the  complaint  and  was  entitled  to  relief,  and  ihree  coQunis* 
sioners  were  appointed  to  assess  .the  damages. 

His  Honor  also  held  that  the  deed  set  up  in  the  answer  of 
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the  defendants  did  not  bar  the  right  of  the  plaintiff  to  recover. 

From  his  Honor's  ruling  the  defendants  appealed,  Mid  it 
was  agreed  with  the  sanction  of  the  ^ourt  that  the  appeal 
should  await  the  final  determination  of  the  ease,  so  that  the 
whole  case  coidd  be  finally  disposed  of  by  tlie  Supreme  Oourt 
at  the  same  time. 

The  commissioners  appointed  to  assess  the  damages,  reported 
that  the  plaintiff  was  entitled  to  recover  sixty-five  dollars  per 
year,  and  judgment  was  rendered  accordingly.  Whereupon 
the  defendants  appealed. 

The  following  is  a  copy  of  the  deed  referred  to :   . 

"This  indenture  made  and  entered  into  this  16th  day  of 
August,  one  thousand  eight  hundred  and  sixty^one,  between 
John  W.  Foster's  heirs^  of'  the  one  part  and  J.  M.  Hays  and 
A.  K.  Parham  of  the  other,  part,  all  of  the  county  of  Bun- 
combe and  State  of  North  Carolina  witnesseth:  That  the 
said  heirs  for  and  in  consideration  of  the  sum  of  six  dollars  to 
them  in  hand  piaid  the  recdpt  and  payment  of  which  is  hereby 
acknowledged,  paid  by  the  said  J.  M.  Hayes  and  A.  K.  Par- 
bam,  have  by  these  presents,  given,  granted,  bargained  and 
sold,  and  by  th^se  presents  do  give,  grant,  bargain  and  sell 
unto  the  said  J.  M.  Hayes  and  A.  E.  Parham  a  certain  piece 
or  pareel  of  land  in  the.  county  aforesaid,  on  tlie  west  side  of 
French  Broad  river,  on  New  Found  creek,  joining  the  said 
heirs  and  said  A.  K.  Parham's  lands,  the  waters  of  a  dam 
fimng  twelve  f*4^  0oer  ihs  whsd  to  e8taUi$A  the  l%n€$.  oon- 
taining  one  acre'  mors  or  less,  together  with  all  and  singular 
appurtenances  thenp'unto  belonging  or  in  any  wise  appertain- 
ing to  them  the  said  J.  M.  Hayes  and  A.  K.  Parham^  their 
heirs,  executors,  administrators  and  assigns  forever.  And  we 
the  said  heirs,  for  our  part,  our  heirs,  executors,  administratoors 
and  assigns,  da  and  will  warrant  and  forever  defend  the 
title  to  the  above  described  knd,  from  the  lawful  claim  or 
claims  of  all  and  any   person,  or  persons    whatever.    In 
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testimony  wliereof ,  we  have  hereunto  set  our  hands  and  seals 
Ae  day  and  date  first  above  written. 

J.  W.  FCM9TER,  [Skai..] 

GH AMES  F.  FOSTER,  [Sbal.] 

WM.  FOSTER,  [Seal.] 

his 
J;  M.  M  FOSTER,  [Seal.] 
mark. 

[Seal.] 
E.  S.  FOSTER,  [Seal.] 

J.  H.  Merrimon^  for  the  appellants. 
Smith  dk  Hrong^  contra. 

Pkabson,  C.  J.  The  defendants  are  the  owners  of  a  tract  of 
land  on  the  east  side  of  "New  Found  Creek,"  and  wishing  to 
erect  a  mill  thereon,  procured  the  plaintiff  to  execute  a  deed, 
to  the  effect  that  in  consid^ation  ot  $6.00  the  plaintiff  sells 
and  conveys  to  defendants  a  piece  of  land  on  the  west  side  of 
^  creek,  supposed  to  contain  one  acre,  more  or  less.  "  Th4 
witers  of  a  dam  gimng  twelw  feti  owr  the  whid  to  aUMieh 
the  Unea.^    (The  reporter  will  set  out  the  deed.) 

Aeoordingly,  the  defendant  makes  his  dam.  The  water  not 
doming  up  "to  twelve  feet  oyer  the  wheel,"  but  it  so  happens 
that  a  different  tract  of  land  owned  by  the  plaintiff,  situate  on 
the  oreek  about  three  qiutfters  of  a  mile  abevey  and  separated 
from  his  lower  tract  by  the  land  of  another  persoB,  is  injured 
\fj  the  pon<fing  bade  of  the  wat^  by  ressoA  of  thadam.  For 
this  injury  the  action  is  brought. 

The  defendants  say  the  plaintiff  k  estopped  by  his  deed 
frem  complaining  of  this  injmy  to  the  upper  tract,  for  by 
foite  of  Uie  deed,  he  has  a  right  to  nise  the  water  twelve  feet 
ever  his  wheel,  and  if  he  eaanot  enjoy  this  rig^  without  injury 
lo  the  iqqp^  ^^^^^  ^  pliSntiff  must  aabmit  to  the 
fvienoes. 
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We  concnr  with  his  Honor  in  the  opinion,  there  is  no  estop- 
pel, and  no  grant  of  an  easement  to  which  the  upper  tract  is 
servient,  either  express  or  implied,  by  which  the  defendant 
acquired  a  right  to  cause  the  water  to  be  ponded  back  to  the 
injury  of  the  upper  tract. 

The  deed  makes  no  reference  to  the  upper  tract.  An  injuiy 
to  it  was  not  foreseen  by  the  parties,  and  is  not  provided  for. 
Had  the  injury  been  foreseen,  the  defendant  would  not  have 
built  his  dam  without  securing  an  easement,  as  well  on  the 
upper  tract  as  on  the  intervening  tract. 

With  nothing  to  depend  upon  except  a  deed  for  the  small 
parcel  of  land  taken  off  of  the  lower  tract,  at  the  abuttment 
of  the  dam,  the  quantity  of  land  ^^to  be  established  by  the 
waters  of  the  dam,  giving  twelve  feet  over  tlie  wheel,^*  the 
defendant  builds  his  dam  and  finds,  contrary  to  all  expectation, 
that  the  upper  tract  is  injured.  To  meet  this  emergency  he 
was  bound  to  do  one  of  three  things,  agree  with  the  plaintiff 
and  get  a  grant  of  an  easement  in  respect  to  the  upper  tract, 
or  if  the  injury  was  caused  by  the'^^big  log  and  drift  wood 
and  mud,  &c.,  set  out  in  the  answer,  whicli  obstructs  the  chan- 
nel of  the  creek,  have  the  raft  removed  and  keep  the  channel 
clear,  or  if  the  injury  is  the  result  of  a  natural  cause,  to-wit: 
there  is  not  fall  enough  in  the  creek  to  allow  the  dam  to  be 
kept  up  to  its  present  height,  then  lower  the  dam,  or  take  it 
away,  if  the  mill  cannot  be  run  vrith  a  less  liead  of  water. 
The  defendant  was  obliged  to  do  one  of  these  three  tilings  or 
violate  the  maxim,  ^^  Use  your  own  so  as  not  to  abuse  the 
property  of  another,"  which  is  a-  corrollory  from  the  diverse 
rule,  "Do  unto  others  as  ye  would  they  should  do  unto  you.'*^ 
t  The  brief  of  the  counsel  for  defendant  refers  to  lieninton 
y.  Ras^efy  2  Jones'  Eq.,  470  ;  Whitaker  v.  Ganier^  3  Jones,. 
171.  These  are  interesting  cases  on  the  question  when  the 
land  passes,  and  where  only  aa  easement,  but  do  not  bear  on 
our  question,  which  is,  on  what  ground  can  an  easement  to 
pond  water  back  to  the  injury  of  the  upper  tract  be  implied 
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from  a  deed  for  a  parcel  of  tlie  lower  land  I  The  quantity  to 
be  established  by  the  water  mark  at  twelve  feet  over  the 
wheel. 

Upon  consultation  among  the  Justices,  it  was  suggested, 
may  not  the  grant  of  an  easement  to  pond  tlie  water  on  the 
upper  tract  be  implied  from  the  fact,  that  otherwise  the  de- 
fendant will  not  be  able  to  enjoy  the  benefit  of  the  parcel  of 
land  conveyed  in  as  full  a  measure  as  the  parties  contem- 
plated. Reply :  This  result  was  not  foreseen  or  provided  for 
by  the  parties  to  the  deed,  and  the  court  caimot  add  to  its 
provisions. 

It  occurred  to  me  in  writing  out  the  opinion,  how  can  our 
case  be  distinguished  from  the  case  of  one  who  buys  one  acre 
in  the  centre  of  a  ten  acre  tract  ?  It  is  settled  that  the  pur- 
chaser has  a  right  of  way  by  imjfUcation^  ex  veces  itfth,  doing 
as  little  damage  as  may  be.  Upon  reflection,  I  am  satisfied 
that  his  Honor  made  the  true  distinction.  In  the  instance  of 
the  one  acre  in  tlie  centre  of  a  ten  acre  field,  the  need  for  a 
right  of  way  was  patent,  and  ex  nece^ftifaf' ,  the  grant  of  a  riglit 
of  way  is  implied.  In  our  case  the  need  for  an  caecment  to 
pond  the  water  back  upon  the  upper  tract  was  not  patent,  but 
so  far  from  it,  the  injury  to  the  upper  tract  by  tlie  ponding  of 
the  water  was  unexpected  and  took  both  parties  by  surpiise. 
So  in  the  absence  of  an  express  grant  of  the  easement,  the 
court  cannot  imply  one. 

No  error. 

Pbb  Cubiam.  Judgment  aflSnred^ 
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STATE  l».  AD0LPHU8  MOONEY. 

Pees  due  officers  of  the  court  are  vested  rights  by  law;  and  arc  not  dis- 
charged when  a  defendant  receivei  an  unconditional  pardon,  after 
conviction  and  sentence,  from  the  Governor  of  the  State. 

(^Stats  V.  Underwood^  64  N.  C.  Rep.  590,  cited  and  distinguished  from 
this.) 

This  was  a  Motion,  by  thie  Solicitor,  for  a  rule  on  the  de- 
fendant to  show  cause  why  execution  should  not  issue  against 
him  for  the  cost  in  State  v.  .i  olplntn  Mnnnt^y,  tried  at  Spring 
Term,  1875.  The  motion  was  heard  before  Sc  i^nrhy «/.,  at 
Fall  Term,  1875,  of  Rutherford  Superior  Court.  The  facts 
necessary  to  an  understanding  of  the  case,  as  decided  in  this 
-court,  are  fully  stated  in  the  opinion  of  Justice  Bvndm. 

There  was  judgment  against  the  defendant,  whereupon  an 
appeal  was  craved  and  granted. 

R.  C.  Badger^  for  the  appellant. 
Attorney  General  JSargr"  <;,  contra. 

Bynum,  J.  At  the  Spring  Term,  1875,  of  the  Saperior 
'Court  of  Rutherford  county,  the  defendant,  Mooney,  was  ila- 
dicted,  submitted  for  an  assault  and  battery  upon  Elias  Car- 
rier, and  was  by  the  court  sentenced  to  one  month's  imprison- 
ment in  the  county  jail,  and  judgment  was  given  against  him 
for  the  costs  of  the  prosecution.  Before  his  term  of  confine- 
ment had  expired,  the  defendant  obtained  an  unconditional 
pardon  from  the  Governor  of  the  State,  and  was  dischai^ed 
from  jail  without  having  paid  the  costs.  At  the  instance  of 
the  Solicitor,  a  rule  was  taken  on  the  defendant,  returnable  to 
the  next  term,  to  show  cause  why  execution  should  not  iseae 
for  the  costs.  In  answer  to  the  rule,  he  set  forth  his  said  par- 
don and  pleaded  the  same  as  a  discharge  from  the  payment  of 
the  costs.  His  Honor  held  that  such  was  not  the  effect  of  the 
pardon,  and  ordered  that  the  execution  do  issue ;  and  the  dc* 
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fendant  appealed  to  this  court.  There  is  no  error.  By  ArL 
m,  see.  6,  of  the  Constitution,  the  Governor  is  invested  wit'i 
power  to  grant  reprieves,  itommutations  and  pardons,  after 
conviction,  for  all  offences  except  in  cases  of  impeachment. 
In  the  State  v.  f/vf/erw^*^-  ,  64  N.  C,  599,  it  was  held  that 
where  the  pardon  is  pleaded  after  verdict  and  before  judg- 
ment,  it  will  discharge  the  defendant  from  the  cost-s.  How 
it  would  be  if  the  pardon  had  been  granted  after  judgment, 
was  loft  an  open  question,  and  it  is  now  presented  for  our  de- 
cision. 

The  costs  and  fees  in  criminal  prosecutions  are  regulated  by 
statute.  Bat.  Rev.  chap.  105,  and  the  acts  of  1873-'74,  chap. 
175.  It  is  expressly  provided  in  chap.  33,  sec.  80,  Bat.  Rev., 
that  "every  person  convicted  of  an  offence,  or  confessing  him- 
self guilty,  or  submitting  to  the  court,  shall  pay  the  costs  of 
the  prosecution." 

The  legal  effect  of  a  conviction  imd  judgment  is  to  vest  the 
right  to  the  costs  in  those  entitled  to  receive  them.  The  judg- 
ment, though  nominally  in  the  name  of  the  State,  is,  in  e  Feet, 
in  favor  of  those  performing  services  in  the  case  for  wliich 
fees  are  given  as  a  compensation.  An  absolute  pardon  dis- 
charges a  fine  imposed,  because  that  goes  to  the  public,  and 
the  Governor  represents  the  public,  but  the  costs  belong  to 
private  persons,  and  the  pardon  can  no  more  discliarge  ^ 
costs,  than  it  can  discharge  a  debt  due  by  the  defen  lant  to  a 
third  person.  In  HolUdty  v.  Fke  P^fpl  j  5  Gill.,  214,  the 
defendant  was  convicted  and  sentenced  to  thirty  days  impris- 
onment and  one  hundred  dollars  fine.  He  was  afterwords 
pardoned  by  the  Governor,  and  it  was  held  that  the  fine  was 
thereby  discharged,  but  that  the  prisoner  was  not  released, 
either  from  the  payment  of  the  costs  incurred  by  him,  or  the 
coets  of  the  prosecution.  So  in  /i< -7  v.  Ltiof/y  35  Iowa,  419, 
an  action  of  replevin  was  brought  against  the  sheriff  for  seiz- 
ing the  property  of  the  plaintiff  by  virtue  of  an  execution  for 
ooets  in  a  case  of  the  State  of  Iowa  against  the  plaintiff.  The 
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plaintiff  alleged  that  lie  had  received  a  full  pardon  fi^om  the 
Governor,  and  that  this  operated  as  a  remission  of  the  judg- 
ment for  line  and  costs.  But  the  court  held  that  although 
the  costs  follow  the  conviction  as  a  necessary  incident,  yet 
they  constitute  a  fund  distinct  from  the  fine,  and  are  even- 
tually due  the  witnesses  and  the  various  officers  of  the  law. 

In  li'  w  V.  the  State^  2  Bay.  565,  one  Kelly  had  been  con- 
victed of  crime  and  fined  by  the  court  £50,  of  which  one-half 
went  to  the  informer.  Tlie  sheriff  who  had  the  execution  for 
the  fine  being  called  on  by  a  rule  to  show  cause  why  the 
money  had  not  been  collected  and  paid  over,  produced  the 
Governor's  pai'don  for  the  whole,  as  well  for  the  moiety  which 
went  to  the  inforaier  as  for  the  other  moiety  which  went  to 
the  State.  It  was,  however,  held  by  the  court  that  the  Gov- 
ei*nor  had  no  right  to  remit  any  fine  or  forfeiture  specifically 
appropriated,  and  that  the  fees  due  tlie  officers  of  the  court 
were  vested  rights  by  law  as  much  as  the  moiety  of  the  fine  to 
the  informer,  and  equally  beyond  the  Governor's  power  of 
remission. 

This  is  but  an  affirmance  of  the  principles  of  the  common 
law,  which  allows  the  King  the  right  of  pardoning  forfeitures^ 
&c.,  but  not  so  as  to  affect  private  rights  vested,  in  third  per- 
sons by  law.  2  Dum.  &  East.,  569  ;  5  Co.  51 ;  3  Inst.  238. 
Also  46  Penn.  446  ;  8  Black.  229  ;  2  Whart.  440. 

Feb  Gtjriah.  Judgment  affirmed^ 
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ELISHA  GRAJ>Y  and  others  v.  THE  COUNTY  OOMMISSIONEBS 
OF  LENOIB  COUNTY. 

The  creation  or  alteration  of  Townships  in  the  screral  counties  of  the 
State,  after  the  first  division  by  the  County  Commissioners  under 
Art.  Vn,  sec.  8,  of  the  Constitution,  is  left  with  the  Legislature. 

This  was  a  civil  action  tried  before  Seymour,  J.,  at  Spring 
Term,  1875,  of  the  Superior  Court  of  Lknoib  county. 

The  plaintiffs,  Elisha  Grady  and  others,  sueing  in  behalf  of 
themselves  and  "all  other  voters  of  that  portion  of  Kinston 
township  on  the  south  side  of  Neuse  river,"  brought  this  action 
to  enjoin  the  defendants,  the  County  Commissioners  of  Lenoir 
county,  from  providing  for  an  election  of  officers,  under  the 
act  of  the  General  Assembly  entitled  "An  act  to  create  a 
township  in  the  county  of  Lenoir,  to  be  known  as  Woodington 
township,"  ratified  the  26th  day  of  February,  1875,  upon  the 
ground  that  said  act  was  unconstitutional. 

Upon  the  affidavit  of  the  plaintiffs,  a  restraining  order  was 
issued  by  liis  Honor,  Judge  Seymour,  and  the  defendants  were 
ordered  to  show  cause  at  Trenton,  on  March  27th,  why  the 
injunction  should  not  be  continued. 

At  Spring  Term,  1875,  J. .  C.  Wooten  and  others  filed  a 
petition  in  behalf  of  themselves,  "and  a  large  majority  of  that 
portion  of  Kinston  township  on  the  south  side  of  Neuse  river 
now  known  as  Woodington  township,"  ifec,  praying  that  they 
might  be  made  parties  defendant  in  this  action. 

This  was  objected  to  by  both  the  plaintiffs  and  defendants 
in  the  action  as  originally  commenced.  The  objection  was 
overruled  by  the  court,  and  thereupon  both  tlie  plaintiffs  and 
the  defendants  appealed. 

Haughton  and  Smith  ds  Strong^'tor  the  appellants. 
Grgeriy  contra. 
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Rbade,  J.  1.  In  a  matter  of  public  concern'there'is  man- 
8t  propriety  in  allowing  toy  one  who  has  a  common  interest 
become  a  party,  and  it  is  the  duty  of  the  court^to  see  that 
dass  is  fairly  represented  whenever  one  or  more^sue  for  a 

AS. 

2.  The  plaintiffs  allege  that  the  act  of  26th  February,  1875, 
ring  off  the  township  in  question  and  directing  tlie  County 
^mmissioners  to  provide  for  an  election  of  officers  for  the 
nmship  is  unconstitutional,  because  they  say  the  Constitu- 
n  confers  the  power  upon  the  County  Commissioners  to  lay 
■  townships. 

Art.  VII,  sec.  8,  of  the  Constitution  does  provide  that  the 
it  division  of  counties  into  towhships  shall  be  by  the  County 
>mmissioners,  but  it  does  not  authorize  them  to  make  any 
bsequent  disvision  or  alteration.  And  so  the  subsequent 
^tion  or  alteration  of  counties  is  left  with  the  Legislature, 
le  act  in  question  is  therefore  constitutional.  And  it  was  the 
ty  of  the  County  Commissioners  to  provide  for  the  election 
officers,  and  therefore  the  injunction  ought  not  to  issue. 
We  suppose  that  when  the  Commissioners  ascertain  their 
ty  to  provide  for  organizing  the  township  which  has  been 
3ated  and  now  exists,  they  will  be  ready  to  perform  it ,  but 
By  will  nrnche  met  with  the  difficulty  that  the  time  named 
the  act  for  holding  the  election  has  passed.  Can  they  order 
election  at  some  time  to  be  fixed  by  them  ?  This  is  not 
rectly  before  us  and  may  never  be,  as  the  township  may  pre- 
r  to  wait  until  the  next  regular  election  ;  but  we  have  con- 
lered  it,  and  incline  to  the  opinion  that  as  time  was  not 
tential  and  the  failure  to  observe  it  was  ufiavoidahley  and  a& 
h  public  gooii  may  require  the  offices  to  be  immediately 
led,  the  Commissioners  may  order  an  election  upon  reason^ 
le  notice. 
The  injunction  will  be  reJfused.     Let  this  be  certified. 

Feb  Cttriam.  Judgment  accordingly. 
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STATE  on  th»  relftftion  of  JAMES  CAMPBBIiL  and  others  i^  J.  J; 
WOLFENOEN  md  others. 

The  Judge  below  erred  in  granting  an  injunction,  by  which  the  persons 
in  possession  of  the  offices  of  Mayor  and  Aldermen  of  a  city,  and  ac- 
tually performing  the  duties  of  those  offices,  are  restrained  from  all 
efficial  act& 

h  is  not  sufficient  to  allege  that  the  persons  filling  the  office^  were  not^ 
legn'arly  or  rightfully  elected ;  but  it  must  also  appear  that  they  are 
alxns'ng  or  about  to  abuse  their  possession  of  official  power  to  the 
public  injury;  and  that  the  public  wil  sustain  no  damage  by  the 
suspension  for  an  indefinite  time  of  all  city  goyerument. 

SUTLE,  J.    DUseniing. 

This  was  a  motion  in  the  cause  heard  befoi*e  Sewftmr,  Ji 
at  Fall  Term,  1876,  of  the  Superior  Court  of  Craven  county. 

The  defendants  moved  the  court  to  vacate  the  restraining 
order  heretofore  granted.  His  Honor  upon  the  hearing, 
allowed  the  motion,  whereupon  the  plaintiffs  appealed.  All 
other  facts  necessary  to  an  understanding  of  the  case  as 
decided  in  this   court,   are   stated  in  the  opinion   of  Justice 

KODXAN. 

ffreen  and  f  ehman^  for  the  appellant. 
lluhbard  and  Smith  cfe  Strong,  contra. 

BoDMAN,  J.  This  is  a  proceeding  in  the  nature  of  a  quo 
warranto^  calling  on  the  defendant  Wolfenden  as  Mayor,  and 
the  other  defendants  as  Aldermen  of  the  city  of  Newbern,  to 
show  by  what  right  they  hold  their  respective  offices,  and 
demanding  judgment  that  they  be  declared  usurpers  and 
amoved  ;  and  also  asking  for  an  injunction  against  their  exer- 
dfling  the  rights  and  powers  of  their  offices  until  the  final 
hearing  of  the  case.  Watts,  J.  granted  a  restraining  order, 
with  liberty  to  defendants  to  move  before  Seymour,  J.  to 
vacate  it,  which  he  did  upon  the  pleadings.     From  his  order 
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to  that  effect,  plaintiffs  appealed  to  this  court.  The  plain- 
tiffs have  demurred  to  the  answer,  and  we  assume  for  the 
present  purpose  the  facts  therein  pleaded  to  be  true.  The 
Judge  below  might  in  this  state  of  the  pleadings,  have  pro- 
ceeded to  decide  the  case  on  its  merits,  but  he  did  not.  All 
that  we  have  to  consider  therefore  is,  the  propriety  of  his 
interlocutory  judgment  vacating  the  restraining  order.  We 
concur  with  tlie  Judge  that  the  restraining  order  was  improvi- 
dently  granted  and  ought  to  be  vacated.  To  grant  an  injunc- 
tion by  which  the  persons  in  possession  of  the  oflSces  of  Mayor 
and  Aldermen  of  a  city,  and  actually  performing  the  duties 
of  those  offices,  are  restrained  from  all  official  acts,  is  to  leave 
the  city  without  a  government,  and  a  prey  to  all  the  evils 
which  a  city  government  is  designed  to  prevent.  It  cannot 
be  considered  a  trivial  or  indifferent  thing.  In  the  present 
case  no  bond  at  all  was  required  from  the  relators.  But  any 
bond  which  might  have  been  given,  would  have  been  only  for 
the  indemnity  of  the  defendants,  and  not  of  the  public.  If  a 
city  government  liad  not  been  deemed  necessary  to  the  public 
welfare,  the  legislature  would  not  have  established  it.  All 
courts  are  bound  to  assume  that  it  is  useful  and  necessary,  and 
that  the  cu'cumstances  must  be  rare  and  peculiar  which  will 
justify  a  coui't  in  suspending  it.  It  cannot  be  sufficient  tliatit 
shall  hd  alleged  and  be  made  to  appear  probable,  or  even 
clear,  tliat  the  persons  filling  the  offices  were  not  regularly  or 
rightfully  elected;  but  it  must  also  appear  that  they  are 
abusing  or  about  to  abuse  their  possession  of  official  power  to 
the  public  injury,  and  that  the  public  will  sustain  no  damage 
by  the  suspension  for  an  indefinite  time  of  all  city  government. 
It  appears  that  the  relators  were  elected  to  the  offices  in 
question  in  May,  1874,  to  hold  for  one  year,  and  (we  will  as- 
sume) until  their  successors  were  regularly  elected.  In  May, 
1875,  an  election  was  held*  under  an  act  of  the  Le^lature, 
ratified  on  March  11th,  1875,  at  which  the  defendants  were 
elected.     The  relators  allege  that  the  act  referred  to  contained 
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provisions  which  have  been  held  to  be  contrary  to  tlie  Consti- 
tution; Citnafiy  v.  Van  Hokeleny  73  N.  C,  198,  and  that 
conseqaentlj  the  election  of  1875  was  void,  and  that  they  are 
entitled  to  hold  over.  They  also  allege  that  defendants  are 
collecting  taxes,  &c.,  but  they  do  not  allege  that  defendants 
have  done,  or  about  to  do,  any  specific  unlawful  act  to 
the  public  injury.  It  is  admitted  that  after  the  election,  in 
1875,  the  relators  voluntarily  gave  up  the  corporate  seal  of 
the  city  and  all  the  city  property  to  the  defendants ;  and  one 
of  the  relators,  being  a  Justice  of  the  Peace,  without  objection 
from  the  others,  administered  their  official  oaths  to  the  defen- 
dants. If  the  question  before  us  was  on  the  respective  rights 
of  the  relators  and  of  the  defendants  to  the  offices,  the  argu- 
ment that  the  relators,  if  they  otlierwise  had  a  right  to  hold 
over,  abandoned  it,  would  be  pertinent,  and  we  should  con- 
sider it  a  weighty  one.  But,  as  we  have  said,  the  question 
before  us  is  only  as  to  the  continuance  of  the  injunction. 
There  is  no  reason  why  it  should  be  continued.  It  is  not  ne- 
cessary to  the  trial  of  the  question  of  right  between  the  par- 
ties. And  certainly  it  cannot  be  permitt^  to  litigants  so  to 
conduct  their  personal  controversies  as  to  injure  or  inconve- 
nience the  public.  The  people  of  Newbern  cannot  be  de- 
prived in  the  interest  and  upon  the  motion  of  one  set  of  rival 
claimants  of  the  city  offices,  of  the  benefits  of  a  city  govern- 
ment. They  are  entitled  to  have  the  city  offices  constantly 
filled  by  persons  capable  of  performing  the  official  duties,  and 
responsible  for  their  non-performance. 

Pbb  Cubiam.     Judgment  affirmed.     The   defendants  will 
recover  costs  in  this  court.     Let  this  opinion  be  certified. 
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E.  M.  ADAMS  t.  R.  E.  and  M.  0.  REOVES. 

Wh«rG  upon  an  appeal  to  this  c«nrt,  it  appears  that  the  appella&t  has 
failed  to  prepare  and  serve  upon  the  appellee  a  statement  «f  the  cast^ 
within  the  time  prescribed  by  the  statute,  and  objection  is  taken  by 
by  the  appellee  on  that  ground^  t^ie  appesl  will  be  dismissed,  unless 
there  has  been  a  waiver  of  the  irregularity.  Upon  a  motion  to  dis- 
miss the  appeal  in  such  case,  this  court  cannot  hear  contradictory^ 
evidence,  and  the  motion  will  be  allowed  if  the  waiver  is  denied,  un- 
less it  appear  from  the  affidavits  filed  by  the  appellee^  that  there  haa 
been  such  a  waiver. 

If  in  such  case  there  be  a  waiver,  and  the  parties  fail  to  agree  upon  a 
statement  of  the  case  upon  appeal,  and  the  presiding  Judge  goes  out 
•f  office  before  settling  the  case,  the  anly  remedy  is,  to  remand  the 
case  for  a  new  trinl, 

{Wade  V.  City  o/Newhem,  7%  N.  C.  Rep.  498;  I$Ur  v.  Haddock,  73  N. 
C.  Rep.  119,  cited  and  approved.) 

This  was  a  motion  made  upon  affidavit,  in  this  court  at  this 
January  Term,  1876,  for  a  vemir^  de  futvo. 

The  case  was  originally  tried  before  his  Honor  Judge  Wilstm 
at  Fall  Term,  1874,  of  Davidson  Superior  Court.  The  record 
sent  up  to  this  court  from  the  Superior  Court  of  Davidson  county, 
shows  that  judgment  was  rendered  at  that  term  in  favor  of 
the  plaintiff,  and  that  the  defendants  thereupon  moved  for  a 
new  trial.  The  motion  was  overruled  and  the  plaintiff 
appealed.  No  statement  of  the  case  upon  appeal  aecompanieB 
the  record. 

At  June  Term,  1875,  of  this  court  the  defendants  served 
notice  upon  the  plaintiff  that  they  would  move  the  court  for  a 
venire  de  novrt  and  new  trial,  without  a  case  settled,  and  if  the 
motion  should  be  refused,  they  would  then  move  in  the  alter- 
native for  an  order  to  the  Hon.  Thomas  J,  WiUony  J.  to  settle 
said  case. 

In  support  of  the  motion  tlie  defendants  filed  the  following 
affidavits  : 
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^R.  £.  Reeve*  one  of  the  above  named  defendants  maketk 
oath: 

L  That  at  Fall  Tenn,  1874,  of  the  Superior  court  of  Da- 
vidson  county,  the  above  entitled  cause  was  tried  and  submitted 
to  a  jury  and  a  verdict  therein  found  for  the  plaintiff ;  that 
thereupon  this  defendant  moved  for  a  new  trial,  the  motion 
was  entered  and  adjourned,  to  be  heard  during  the  term  off 
Forsyth  Superior  Court,  when  the  same  was  heard  and  argued^ 
when  his  Honor  Judge  IVilstmy  the  presiding  Judge  reserved 
his  opinion,  but  decided  some  weeks  thereafter  against  the 
motion  of  the  defendant  from  which  decision  of  Judge  Wil-- 
9on^  the  above  named  defendants  appealed  to  the  Supreme 
Court ;  gave  notice  of  appeal  to  plaintiff's  counsel  and  liled  a 
proper  appeal  bond. 

II.  That  as  soon  thereafter  as  defendants  counsel,  who  re- 
dded in  remote  parts  of  the  7th  and  8th  districts  from  each, 
other,  could  conveniently  get  together,  to-wit :  on  the  16th 
day  of  January,  1875,  the  case  for  appeal  on  behalf  of  the 
defendants  was  made  out  at  Wilson,  N.  C,  and  served  on  CoL. 
Joseph  Hasten,  of  counsel  for  the  plaintiff,  who  upon  consid- 
eration of  the  same  declined  to  accept  it,  but  indicated  his 
purpose  to  make  out  and  present  his  amendments  thereto^ 
within  a  short  time,  but  owing  to  the  sickness  of  said  Masten's^ 
family,  as  he  learns,  did  not  do  so  until  two  weeks  thereafter^ 
when  by  consent  of   counsel  both  the  original  case  of  these 
defendants  so  served   on   Col.  Masten  and  the  amendments^ 
made  out  by  him  were  presented  to  Judge   WiUoyi,  who  was 
the  then  acting  Judge  for  the  settlement  of  the  case,  but  for- 
some  reason  the  same  was  not  finally  settled  by  the  Judge^, 
who  shortly  thereafter  by  a  decision  of  the  Supreme  Courts 
was  declared  not  to  be  the  rightful  Judge  of  the  district 

nL  That  since  the  re-instatement  of  the  rightful  Judge^ 
this  affiant  and  his  co-defendant  through  their  counsel  have- 
urged  the  counsel  for  the  plaintiff  (as  they  fail  to  agree  there- 
upon) to  allow  tlie  then  acting  Judge   WiUoii  to  complete  hia 
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statement  of  the  case,  which  said  counsel  of  the  plaintiff  hare 
declined  to  do. 

IV.  That  he  is  advised  that  in  this  way  he  and  his  co-de- 
fendants, without  any  default  on  their  behalf,  have  been  de- 
prived of  their  appeal  to  the  Supreme  Court,  and  they  re- 
spectfully present  this  their  case  to  the  consideration  of  the 
Honorable  Supreme  Court  to  the  end  that  the  case  of  appeal 
may  be  heard  and  a  new  trial  granted,  or  such  other  relief  be 
afforded  them  as  to  the  court  shall  be  meet  and  proper." 

C  B.  Watson  being  duly  sworn,  says  that  he  "  was  one  of 
the  counsel  of  the  defendants  on  the  trial  of  the  above  named 
cause.  That  the  same  was  tried  at  Fall  Term,  1874,  of  the 
Superior  Court  of  Davidson  county.  That  a  verdict  was  ren- 
dered for  the  plaintiff  late  in  the  night  of  Saturday  of  the 
fleeond  week  of  court.  That  as  soon  as  the  verdict  was  en- 
tered the  defendant  moved  the  court  for  a  new  trial,  which 
motion  by  consent  was  adjourned  over  to  be  argued  the  next 
week  at  Forsythe  Court,  but  his  Honor,  Judge  IJV*'/n,  held 
the  matter  up  for  consideration  and  made  no  decision  until 
about  the  close  of  the  Superior  Court  of  the  county  of  Stokes, 
which  was  the  next  court  succeeding  that  of  Forsythe.  Upon 
the  announcement  of  the  decision  of  his  Honor,  overruling  the 
motion  of  defendants,  it  was  agreed  by  counsel  for  the  plain- 
tiff and  defendants  that  the  case  for  the  Supreme  Court  should 
be  settled  at  some  convenient  time  at  Winston,  where  his 
Honor  resided.  In  accordance  with  this  arrangement,  about 
the  15th  of  January,  1875,  Stokes  court  having  closed  about 
the  1st  of  December  preceding,  J.  F.  Oranes,  Esq.,  and  affiant 
made  out  a  statement  of  the  case  on  appeal  and  served  the 
aame  on  J.  Masten,  Esq.,  of  counsel  for  the  plaintiff,  and  he 
disagreeing  thereto,  it  was  then  agreed  that  he  should  make 
^ont  a  substitute  and  submit  the  same  to  affiant,  Mr.  Graves 
not  expecting  to  be  present,  and  then  in  case  of  disagreement 
the  two  cases  were  to  be  handed  to  Jud^  Wilson  to  settle. 
That  owiug  to  sickness  in  the  family  of  Mr.  Masten,  as  affiant 
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was  informed  by  him,  he  failed  to  make  out  the  case  imtil 
some  two  or  three  weeks  had  elapsed  ;  and  as  soon  as  the  case 
was  made  out  and  presented  to  affiant,  affiant  not  willing  Uy 
agree  thereto  as  made  out,  handed  the  same,  together  with 
defendant's  case,  to  his  Honor  Judge  IVi/ntWy  informing  him 
of  the  disagaeement  there  was,  during  the  first  days  of  Fein 
mary,  1875.  His  Honor,  for  some  cause  to  affiant  unknown, 
failed  to  take  any  action  in  the  premises,  and  in  a  short  time 
thereafter  went  out  of  office." 

J.  F.  Graves  makes  oath :  "That  he  was  of  counsel  for  the 
defendants,  and  was  present  at  the  trial  before  Judge  Wilstm^ 
at  the  Fall  Term,  1874,  of  the  Superior  Court  of  Davidson 
county ;  that  the  trial  ended  late  at  night  of  the  last  day  of 
said  term,  and  upon  the  rendering  of  the  verdict  the  defen- 
dants moved  for  a  new  trial  and  assigned  several  grounds,  and 
the  motion  was  continued  to  be  heard  at  Chambers  at  Win- 
ston, on  some  day  during  the  second  w^eek  of  Forsythe  Supe- 
rior Court ;  that  the  motion  was  taken  up  and  discussed  at 
Chambers  at  Winston,  and  some  affidavits  on  the  part  of  the 
defendants  were  read.  The  motion  was  then  continued  over 
to  Stokes  court,  at  Danbury,  and  there  the  plaintiff  offered 
counter  affidavits,  and  the  Judge  had  the  matter  under  consid- 
eration. My  recollection  is  that  I  inferred  from  some  intima- 
tion from  the  Judge  tliat  he  would  not  grant  the  new  trial, 
but  his  official  decision  was  not  then  announced,  but  was  to  be 
made  on  his  return  to  Winston.  It  was  understood  by  coim- 
sel  for  defendants  that  in  case  the  motion  for  a  new  trial  was 
overruled,  the  defendants  desired  an  appeal  from  the  ruling  of 
the  Judge  to  the  Supreme  Court.  My  recollection  is  that 
when  the  Judge  announced  his  determination  (which  was  to 
be  done  on  his  return  from  Danbury  to  Winston)  that  if  unfa- 
vorable to  the  defendants,  Mr.  Watson  was  to  prepare  the 
cafie  for  defendants,  and  submit  it  to  Gen.  Scales  or  Gilmer 
or  myself.  I  had  no  notice  of  the  final  decision  of  the  mat- 
ter, other. than  the  inference  above  stated,  until  about  the  Isi 
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-of  January,  1875.  About  the  Ist  of  January,  1875,  I  re 
Kjeived  from  Judge  WllHon  a  notice  to  appear  at  hig  office  Xa 
i»ettlc  some  cases)  and  I  think  this  case  was  one  of  the  case 
named  to  be  settled  on  the  10th  of  January.)  I  went  over  t< 
Winston,  and  Mr.  Watson  and  I  then  made  up  the  case  fo 
defendants  and  presented  it  to  Col.  Joe.  Masten,  counsel  fo 
plaintiif,  and  he  said  he  would  examine  and  see  if  he  couh 
^ree  to  it.  The  next  morning  I  called  on  Col.  Masten  abon 
the  matter,  and  he  said  he  would  not  agree  to  our  case. 
asked  him  to  make  his  exceptions.  He  said  he  would  hav 
to  write  out  his  case,  for  our  views  were  so  different  he  coul< 
not  file  his  exceptions  in  any  other  way.  I  understood  tha 
lie  had  been  busy  in  the  preparing  of  his  case.  No  excsej 
tions  were  taken  on  account  of  delay,  but  Col.  Masten  was  t 
prepare  his  case,  and  if  we  could  not  agree  we  were  to  sul 
mit  it  to  Judge  Wilson,  who  was  then  in  Winston.  I  thei 
ieft  the  matter  in  Mr.  Watson's  hands  and  returned  to  Moun 
Airy,  and  remained  a  few  days,  and  then  went  again  to  Win 
vston,  I  called  on  Col.  Masten  again,  and  he  said  he  had  no 
prepared  his  case,  in  consequence  of  the  sickness  of  one  of  hi 
-<Jiildren.  Judge  Wilstm  had  then  gone  to  Kaleigh,  where 
met  him  a  few  days  thereafter."  , 

The  plaintiff  filed  the  following  counter  affidavit :  Th 
plaintiff  £.  M.  Adams,  in  answer  to  the  rule  to  show  cause 
nfec,  says : 

That  the  statements  in  item  I  of  defendant's  affidavit  ii 
this  case  filed  are  true  except  in  the  statements,  viz :  ^*  bu 
•decided  some  weeks  thereafter,"  the  facts  are  that  the  motio] 
was  argued  before  his  Honor  about  the  28th  of  Novembei 
and  the  decision  was  rendered  about  the  9th  of  Deoember 
and  also  in  this,  viz  :  ^  Had  filed  a  proper  appeal  bond."  Th< 
facts  are,  that  no  notice  or  copy  of  any  appeal  bond  or  nnder 
taking  has  been  served  on  the  plaintiff  or  any  of  hk  attoraeyi 
3A  they  inform  him. 

U.  That  the  statements  of  the  defendant,  B.  £.  Beeves 
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made  in  item  11  of  his  affidavit  are  not  a  full  and  true  state- 
ment of  the  facts  in  the  case.  That  the  facts  are :  1.  That 
defendant's  counsel  then  resided,  Mr.  William  H.  Bailj,  in 
Salisbury,  Gen.  A.  M.  Scales  and  Col.  J.  A.  Gilmer,  in  Greens- 
boro, and  Mr.  C.  B.  Watson  in  Winston,  all  within  a  few  hours 
ride  of  Winston  by  railroad.  J.  F.  Graves  resides  in  Mt. 
Airy,  within  ten  hours  ride  by  horse-back  of  Winston,  and  the 
defendants  both  resided  witliin  eight  hours  ride  by  horse-back 
cf  Winston,  so  that  the  defendants  and  all  of  their  counsel 
could  have  assembled  at  Winston,  where  the  Judge  resided  at 
any  time  upon  a  ten  hours  notice,  so  that  the  defendants  have 
Bhown  no  good  reason  why  they  did  not  assemble  all  of  their 
counsel  in  Winston,  if  they  desired  the  presence  of  all,  and 
make  out  and  serve  their  case  upon  plaintiffs  counsel,  one'  of 
whom  resided  in  Winston,  on  or  before  the  expiration  of  ten 
days  from  the  date  of  the  notice  of  appeal.  Plaintiff  avers 
that  defendants  could  easily  have  done  so  if  they  had 
desired  it. 

IIL  That  defendants  well  knew  that  three  days  and  a  part 
of  three  nights  were  occupied  in  the  trial  of  the  case,  that 
o^rer  one  hundred  witnesses  were  examined,  and  that  the 
defence  was  very  bitter  and  that  much  feeling  was  manifested 
by  both  sides  during  the  whole  trial,  and  upon  the  motion  for 
a  new  trial. 

IV.  That  defendants  were  notified  that  plaintiff  had 
instructed  his  counsel  not  to  yield  anything  whatever. 

Y.  That  defendants  and  their  counsel  knew  the  uncertain 
tenure  by  whiclT  Judge  WiUon  held  his  office  and  that  there 
iwis  a  Boit  then  pending,  Cifmd  v.  Wilson  ^  to  decide  the  ques- 
tion of  who  was  the  rightful  Judge;  and  that  the  case  had 
gone  up  to  liie  Supreme  Court  from  the  7th  district,  and  that 
tke  7th  dis^ct  would  be  called  on  the  21st  of  January,  1875, 
at  which  time  the  «ase  of  Cloud  v.  WiUon  would  stand  for 
hesriDg,  and  that  the  Sth  district  would  be  called  on  January 
Mth,  1875. 
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VI.  That  JudgQ  Wilson,  in  the  latter   part  of  December, 

1874,  on  the  first  days  of  January,  1875,  notified  both  the 
counsel  for  the  plaintiff  and  the  defendants  in  this  case,  tc 
attend  at  his  ofiice  in  Winston,  on  a  specified  day  in  January 

1875,  which  day  was  either  the  13th  or  14th,  as  he  would  oi 
that  day,  make  up  and  settle  tlie  appeal  of  the  d^fendanta  Id 
this  case,  so  tliat  the  same  might  go  up  to  the  Supreme  Court. 
That  this  article  was  in  writing. 

That  plaintiff  is  informed,  that  upon  the  reception  of  thii 
notice  from  Judge  Wilson,  which  was  within  a  day  or  twc 
after  its  date,  by  Col.  Masten,  one  of  pLdntiff's  counsel,  he  at 
once  called  upon  his  Honor  to  know  why  it  was  that  the 
plaintiff's  counsel  were  notified  to  attend  on  the  day  8pecifie<] 
to  settle  the  case  on  appeal  in  this  caee,  w^hen  notliing  of  tlu 
kind  had  been  served  on  hhnnor  on  the  plaintiff  or  any  of  bit 
counsel,  as  he  was  informed  by  defendants  or  their  counsel 
His  Honor  btated  that  he  liad  had  no  notice  that  defendants 
had  served  any  case  of  appeal  on  plaintiff  or  his  counsel,  but 
that  liis  purpose  was  to  netify  them  to  make  out  and  serve 
their  case  on  appeal  and  have  plaintiff  to  file  his  exceptions,  iJ 
he  disagreed  to  defendants'  case,  if  this  had  not  already  beer 
done,  so  that  the  appeal  might  be  settled  on  the  day  specified 
and  tlie  case  made  out  and  sent  up  before  the  case  of  Clcmd 
V.    Wilsoff,  was  heaid  in  the  Supreme  Court. 

VII.  That  plaintiff  with  two  of  his  (jounsel  attended  a1 
Judge  Wilson's  on  the  day  specified.  Messrs.  Graves  and 
Watson,  two  of  defendants'  counsel,  were  also  present.  The 
Judge  stated  that  no  case  on  appeal  had  been  filed  wdth  him 
tind.  h^  had  po  notice  of  sucli.  So  notliing  was  done  in  the 
matter.  That  the  Judge  settled  all  the  cases  of  appeals  on 
the  circuit,  when  the  parties  disagreed,  on  that  day.  That 
after  the  Judge  had  adjourned  his  court,  Mr.  Graves  left  for 
Greensboro',  and  after  his  return  to  Winston  from  that  place, 
he  with  Mr.  Watson  did  make  out  and  serve  a  case  on  appeal 
for  defendants  on  Col.  Masten,  who  upon  examining  it,  stated 
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that  he  could  not  agree  to  it  and  that  tliey  certainly  did  not 
expect  him  to  do  so,  and  also  stated  that  he  had  not  taken  a 
single  note  of  the  evidence  on  the  trial,  but  that  his  associates 
had  taken  full  notes  and  he  wished  to  confer  with  them 
and  have  the  benefit  of  their  notes,  &c.,  in  filing  his  ex- 
ceptions. That  owing  to  the  serious  illness  of  the  Colonel's 
wife  and  the  dangerous  illness  of  one  of  his  children,  he  was 
confined  in  the  sick  room  for  a  week  or  more,  so  tliat  he  could 
not  make  out  any  exceptions  before  the  25th  or  26th  of  Jan- 
uary, 1875,  and  his  exceptions  or  case  was  handed  to  Mr. 
Watson  on  Monday  or  Tuesday,  the  25tli  or  26th  of  January. 
That  at  the  time  of  serving  the  cage  on  appeal  upon  CoU 
Hasten  by  defendant's  counsel,  they  must  have  known  that  it 
would  be  impossible  for  Col.  Masten  to  confer  with  his  asso- 
ciate counsel  and  get  their  assibtance,  or  the  benefit  of  their 
notes  in  filing  his  exceptions,  and  have  the  case  settled  by 
Judge  Wilson,  before  his  case,  C/ouf/  v.  ll'/z^/-?/,  was  heard, 
and  in  all  probability  decided.  And  that  this  could  not  be 
done  even  if  the  Colonel  took  the  responsibility  of  filing  the 
exceptions  without  the  aid  of  his  associates  or  tlieir  notes. 
That  plaintiff's  counsel  resided,  Mr.  J.  M.  Clement  in  Mocks- 

ville,   J.   M.   McCorkle  in   Salisbury,   Wilson,   and 

in   Lexington,  L.  M.  Scott  in  Greensboro,  and  J. 

Masten  in  Winston.  That  defendants'  counsel,  or  some  of 
them,  knew  that  Col.  Masten  was  one  of  Judge  Wilson's 
counsel  and  that  the  Judge,  with  the  Colonel,  intended  to 
leave  Winston  on  the  18th  of  January,  1875,  for  the  Supreme 
Court  at  Kaleigh  and  be  present  at  the  hearing  of  the  case, 
Cloud  v.  WilM4//t.  And  at  the  time  Mr.  Watson  presented 
the  case  of  appeal  with  the  exceptions  to  Judge  Wilson,  the 
Judge  either  knew  or  had  good  reason  to  believe  the  decision 
of  the  Supreme  Court  was  against  him,  and  that  these  papers 
were  not  presented  to  the  Judge  until  after  he  returned  from 
Baleigh  and  his  case  had  been  heard. 
VIII.  That  plaintiff  is  informed  that  so  far  as  his  counsel 
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are  concerned,  that  there  was  no  agreement  as  to  how,  when, 
or  wliere  the  case  of  appeal  was  to  be  made  out  by  defen- 
dants, or  settled.  That  in  fact,  no  agreement  was  necessary, 
for  the  reason,  as  he  is  informed,  that  the  law  prescribes  how 
the  whole  matter  shall  be  done. 

IX.  That  plaintiff  is  informed  and  believes  that  in  the  lat- 
ter part  of  May,  or  the  first  part  of  June,  1875,  lieing  the 
Spring  Term  of  Stokes  Superior  Court,  some  of  defendant's 
counsel  did  ask  one  of  plaintiflTs  counsel  if  he  would  agree 
that  Judge  UV/*o;i  should  make  out  the  case,  who,  in  reply, 
proposed  that  the  counsel  should  take  the  cise  and  exceptions 
and  make  out  the  case,  saying  that  all  he  should  ask  or  insist 
upon,  was  a  fair  statement  of  the  case,  and  that  if  they  were 
willing  to  that,  the  case  could  be  settled  at  once.  The  reply 
was,  "  But  if  we  cannot  agree,  what  will  you  do  ?"  The  an- 
swer was,  "  I  will  not  answer  now,  but  if  you  will  try  I  be- 
lieve we  can  agree,  all  I  ask  is  a  fair  case,"  and  declined  to 
make  any  offer.    Thus  the  matter  ended. 

X.  That  plaintiff  insist,  that  if  the  defendantij  really  in- 
tended to  appeal  and  failed  to  get  it  up,  such  failure  was 
owing  solely  to  their  own  neglect,  and  on  no  account  owing  to 
the  default  of  plaintiff  or  his  counsel,  or  of  Judge  Wilson.  That 
defendants  had  ample  time  and  opportunity  to  get  their  ap- 
peal up,  but  neglected  to  do  so.  So  that  plaintiff  insists  that 
■defendants  are  not  entitled  to  the  relief  prayed  for,  nor  to  any 
relief  whatever  in  the  premises ;  and  prays  to  be  hence  dis- 
missed without  day,  and  with  his  reasonable  cost." 

The  affidavit  of  Joseph  Hasten,  Esq.,  of  counsel  for  the 
plaintiff,  was  also  filed,  but  the  same  is  not  set  out,  as  the  ma- 
terial parts  thereof  are  stated  in  the  opinion  of  the  court. 

SHpp  tfe  Bailey  J  Watson  <&  Glenn  ^  and  DiUarddk  Oilmer^ 
in  favor  of  the  motion. 

FiAcUj  C  emeu  yMasten^  Scott  c6  CaldiosU^  wdA  Oray  <k 
SlampSyHOTittdi. 
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Rbadc,  J.  As  we  said  in  Wad4  v  City  of  Newbemy  72,  N. 
G.  Bep.  498,  it  is  of  prime  importance  that  the  rules  pre- 
■scribed  in  C.  C.  P.  for  preparing  and  sending  up  cases  to  this 
court  should  be  strictly  complied  with.  And  wherever  there 
has  been  a  departure  from  them,  and  objection  taken,  we  will 
^nstain  the  objection,  and  dismisss  the  appeal.  Nor  can  we 
hear  testimony  in  excuse  for  the  departiu^e.  The  profession 
will  recognize  tlie  propriety  of  this  rule,  when  it  is  remem- 
bered how  often  counsel  on  opposing  sides,  make  conflicting 
statements.  In  such  cases  we  cannot  undertake  to  decide  be- 
tween them.  Equal  forces  operating  in  different  directions 
leave  the  thing  at  rest. 

'But  still  there  must  be  innumerable  cases  where  the  courte- 
aies  of  the  profession  will  allow  of  departures.  And  where 
that  appears  of  record,  or  is  not  tieiiitd^  then  we  will  support 
them. 

Circumstances  which  we  could  not  consider  upon  a  motion 
to  dismiss  the  appeal,  might  nevertheless  be  considered  on  a 
motion  for  a  c*rttftrari. 

In  tlie  case  before  us,  the  appellant  did  not  serve  "  the  case** 
upon  the  appellee  within  the  prescribed  time.  And  afterwaids 
whien  he  did  serve  it,  it  would  have  been  competent  for  the 
appellee  to  take  no  notice  of  it,  or  to  reject  it.  And  if  he 
had  done  so  we  would  dismiss  it.  But  then  it  was  competent 
for  the  appellee  to  waive  the  lapse  of  time ;  and  in  that  case 
we  would  entertain  the  appeal.  The  record  shows  no  such 
waiver.  And,  as  upon  the  motion  to  dismiss  the. appeal,  we 
<iSBa  hear  no  fx)ntradictory  evidenc;e,  the  motion  must  be  al- 
lowed, if  the  waiver  is  denied  and  the  counsel  left  to  settle 
ixmriesirs  out  of  court. 

The  appellant  files  an  affidavit  that  there  was  such  waiver. 
The  appellee  and  his  counsel  file  counter-affidavits.  We  can 
eonsider  only  the  counter-affidavits:  and  unless  it  appears 
irom  them  that  the  lapse  of  time  was  waived,  the  appeal  must 
be  dismissed. 
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Mr.  Masten,  the  appellee's  counsel,  states  that  the  appel- 
lant's counsel  served  "  the  case  "  on  him  ;  "  upon  examining 
the  case,  I  remarked,  I  cannot  agree  to  this."  *  *  "I  then 
stated  that  they  knew  that  I  was  one  of  Judge  Wilson's  coun- 
sel, and  intended  to  leave  with  him  on  the  18th  for  Raleigh," 
&c.  "  That  I  could  not  file  my  exceptions  before  I  returned." 
"  And  that  I  wanted  the  aid  of  my  associate  counsel  and  their 
notes ;  that  there  were  100  witnesses  examined,  and  I  had 
taken  no  notes ;  but  ray  associates  had ;  and  that  the  time  was 
too  short  for  me  to  do  it.  And  finally  I  did  not  say  whether 
I  would  make  out  any  exceptions  or  not.  My  final  remark 
was,  well,  I  will  see  about  it."  ♦♦***»«  On  25th 
or  26tli,  and  it  may  have  been  as  late  as  27th  or  28th  January, 
1875, 1  made  out  our  exceptions,  or  case,  and  handed  the  paper 
to  Mr.  Watson,"  the  appellant's  attorney,  "  stating  that  my 
family  had  been  so  sick  that  I  could  not  do  any  thing  l)efore* 
That  I  would  like  to  re- write  a  part  of  it,  as  I  had  no  time  to 
even  correct  it." 

It  is  true  that  Mr.  Masten  stated  to  the  appellant  upon  other 
occasions  that  he  was  not  authorized  to  waive  any  thing,  and 
that  "  no  quarters  was  his  motto ;"  but  still  it  is  clear  that  in 
this  particular,  he  did  by  his  conduct,  waive  the  lapse  of  time. 
And  having  done  so,  we  will  hold  him  to  it. 

Now,  liere  was  not  only  no  objection  to  the  lapse  of  time, 
but  he  actually  accepted  the  paper,  and  as  soon  as  he  could,. 
Sled  exceptions  to  it.  Where  then  is  the  difficulty  ?  It  hap- 
pens in  this  way  :  The  parties  not  being  able  to  agree  upon  a 
jtatement  of  the  case,  it  became  necessary  for  the  judge  to 
settle  it.  And  before  he  could  do  so,  he  was  ousted  of  his 
office. 

So,  the  appeal  is  lost.  And  a  certiorari  will  do  no  good, 
oecause  there  is  no  judge  who  can  settle  the  case.  The  only 
remedy  is,  to  remand  the  case  for  a  new  trial.  Ider  v  Had' 
Ucky  72  N.  C.  Rep.  119. 
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The  motion  to  dismiss  the  appeal,  is  not  allowed.  The  mo- 
tion for  (U'rtinrari  is  not  allowed.  The  case  is  remanded  and 
a  new  trial  ordered.     Each  party  will  pay  his  own  cost  in  this 

court. 

Pbb  Cubiam.  Judgment  accordingly. 


B.  M.  BUIE  and  wife  v.  THE  MECHANICS'  BUILDING  AND  LOAN 
ASSOCIATION,  and  W.  H.  CUMhINGS. 

Where,  in  an  action  against  B,  it  appeared  upon  the  face  of  the  coni« 
plaint  that  A  had  been  formally  joined  as  a  party  for  the  purpose  of 
explaining  a  transaction  between  himself  and  the  plaintiff  and  no 
demand  was  made,  and  no  decree  asked  against  him :  It  teas  hetd^  that 
this  was  not  such  a  misjoinder  of  parties  as  to  be  a  ground  of  demur- 
rer; n^^r  could  a  demurrer  to  the  complaint  be  sustained  on  the  ground 
of  a  misjoinder  of  causes  of  action. 

(Rowland  et  al  v.  Oarner  #<  oZ,  6i  N.  C.  Rep.  53,  cited  and  approy  d.) 

This  was  a  Civil  Action  for  an  account  tried  before  //^ry, 
7.,  at  Fall  Term,  1875,  of  New  Hanover  Superior  Court. 

The  complaint  alleged  : 

That  on  the  11th  day  of  June,  1870,  the  plaintiffs  borrowed 
of  the  defendant  company  the  sum  of  eight  hundred  and  sixty- 
five  dollars  ;  and  on  the  16th  day  of  July,  1870,  the  further 
sum  of  sixteen  hundred  and  eighty-five  dollars,  to  secure  the 
payment  of  which  sums,  the  plaintiffs  executed  two  several 
mortgages  on  real  estate  in  the  city  of  Wilmington. 

On  the  —  day  of  July,  1870,  the  plaintiffs  borrowed  of  the 
defendant  company  the  further  sum  of  thirteen  hundred  and 
seventy  dollars,  and  executed  a  mortgage  to  secure  the  pay- 
ment  of  the  same.  That  said  mortgages  contained  a  power  of 
sale,  in  case  of  default  made  by  the  plaintiffs  in   paying  regu- 
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larly,  the  dues  and  interest  due  tlie  defendant  company^  or  in 
default  tlkereof  to  pay  the  defendant  company  the  several 
sums  secured  by  said  mortgages,  with  interest  thereon  from 
the  dates  thereof. 

That  the  plaintiffs  having  made  default,  the  defendants 
through  its  agents  offered  for  sale,  and  sold  two  of  tlie  several 
parcells  of  land. 

That  the  plaintiffs  paid  to  the  defendant  company,  large 
sums  of  money  in  satisfaction  of  said  mortgages,  how  muitli 
or  when  paid,  the  plaintiffs  are  unable  to  state,  because  the 
book  in  which  the  account  of  said  paj-ments  was  kept  is  in  the 
hands  the  defendant  company,  and  the  said  company  refuses 
to  surrender  the  same  to  the  plaintiffs. 

That  the  sum  for  which  said  property  was  sold  greatly  ex- 
ceeds the  amount  due  upon  said  mortgages. 

That  the  plaintiff,  Mary  J.  Buie,  the  party  entitled  to  the 
surplus,  after  satisfying  said  debts  with  the  interest  thereon^ 
has  demanded  in  writing  an  account  of  the  said  indebtedness, 
and  sales,  and  the  payment  of  the  surplus  arising  therefrom, 
which  the  defendant  has  failed  and  refuses  to  make. 

The  plaintiffs  were  permitted  to  amend  their  complaint  hy 
adding  thereto : 

Tliat  the  defendant  company  by  virtue  of  the  power  of  sale 
contained  in  said  mortgage  deeds,  advertised  and  offered  for 
sale  the  said  real  estate,  and  the  plaintiffs  fearing  tliat  by  such 
sale  and  foreclosure  they  would  be  forever  foreclosed  from 
redeeming  the  same,  executed  to  tlie  defendant,  W.  A.  Cum- 
mings,  a  deed  in  fee  simple  for  a  part  of  the  said  real  estate, 
upon  an  express  understanding  and  agreement  tliat  the  dcfen* 
dant  Cummings  should  hold  the  same  as  security  for  the 
amount  which  he  should  pay  for  said  property  at  the  sale  for 
foreclosure. 

The  complaint  prayed  judgment : 

1.  For  an  account  of  all  the  payments  made  by  the  plain- 
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tiSk  or  either  of  tliem  in  Batisfaction  of  said  mortgages,  ai 
of  the  proceeds  arising  from  said  sales. 

2.  For  such  balance  as  may  be  found  to  be  due  the  plai 
tiffs,  upon  the  said  account,  together  with  tlie  cost  of  tt 
action. 

The  defendant,  W.  A.  Gumming,  filed  an  answer  admittii 
the  conveyance  of  the  property  to  him,  as  a  security. 

The  defendant  company  domured  to  the  complaint  upon  tl 
following  grounds: 

1.  Tliat  two  separate  and  distinct  causes  of  action  are  joini 
therein  and  are  not  separately  stated. 

2.  For  that  two  separate  and  distinct  causes  of  action,  ha\ni 
no  connection  with  each  other,  are  joined  in  the  said  amench 
complaint,  to-wit :  a  cause  of  action  against  tlic  defendant  f< 
an  account  of  the  trust  fund  arising  from  tlie  sale  under  moi 
gage,  and  a  cause  of  action  against  the  defendant,  William  2 
Cummings,  to  have  an  absolute  deed,  declared  to  be  only 
security  for  money. 

3.  For  that  this  defendant,  and  the  defendant  William  i 
Cummings,  are  improperly  joined  therein  as  parties  difc 
dants. 

Upon  the  hearing  the  demurer  was  sustained  and  the  actit 
dismissed  by  the  court,  and  thereupon  the  defendants  appe ale 

A,  T,  i^  J.  London,  for  the  appellants. 
No  counsel  c/mtra  in  this  court. 

Reade  J.  The  plaintiffs  allege  that  tlioy  borrowed  mone 
of  the  defendants ;  gave  a  mortgage  upon  (^r^rtain  lands  as 
security  ;  and  subsequently  paid  back  a  part  of  the  pum  bo 
rowed  at  different  times  and  in  different  an  ounts  ;  bow  n:u( 
they  do  not  know,  and  cannot  ascertain,  as  the  book  in  wbic 
the  entries  were  made,  is  in  the  hands  of  the  deft  ndants  ;  ar 
that  the  defendants  have  sold  the  lands  undc  r  tlie  n.ortgag 
and  received  the  price,  and  that  the  amount  of  sales  added  1 
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the  prior  payments  is  more  than  the  debt  due  the  defendants. 
And  so  the  plaintiffs  demand  an  account  of  the  trust  fund. 

The  right  of  a  mortgagor,  or  any  other  cestui  que  trust  to 
an  account  of  tlic  trust  fund  is  so  well  settled,  that  either  dis- 
cussion or  authority  to  sustain  it  would  be  out  of  place. 

In  an  amendment  to  the  original  complaint  the  plaintiffs 
say,  that  when  the  lands  were  sold  they  were  unable  to  buy 
them,  and  yet  they  were  anxious  for  one  of  the  tracts,  and 
made  an  arrangement  with  the  defendant  Cummings,  to  buy 
it,  and  to  make  his  title  perfect,  they  made  him  a  deed  to  the 
same,  as  well  as  the  mortgagee  did,  with  the  understanding 
that  Cummings  should  hold  the  land  in  trust,  to  be  conveyed 
to  plaintiffs  whenever  they  should  reimburse  Cununings  the 
amount  which  he  bid  for  it.  And  Cummings  is  made  party 
defendant,  but  no  decree  is  asked  against  him.  He  comes  in 
however,  and  files  an  answer,  admitting  the  plaintiff's  allega- 
tions. 

To  this  the  principal  defendants  demur,  because  they  say, 
the  claim  for  an  account  against  them,  and  the  claim  against 
Cunmiings  to  have  an  absolute  deed  declared  to  be  only  a 
security,  are  two  separate  and  distinct  causes  of  action  against 
separate  and  distinct  persons. 

The  answer  to  this  is,  that  no  demand  is  made  against  Cum- 
mings, and  no  judgment  or  decree  asked  for  against  him.  His 
rights  are  not  litigated,  or  asked  to  be  adjudicated.  There  is 
a  mere  explanation  of  a  transaction  between  the  plaintiffs  and 
Cummings  about  the  land  which  the  plaintiffs  supposed  might 
embarrass  them  in  the  taking  the  account  asked  for,  a^  without 
the  explanation  it  might  be  said,  well,  if  there  is  any  tiling 
due  you  on  account,  you  have  sold  it  to  Cummings  and  we 
must  account  to  Ciunmings.  And  so  the  plaintiffs  by  their 
amendment,  and  Cummings  by  his  admissions,  show  and 
thereby  bind  themselves  that  the  conveyance  of  the  land  by 
the  plaintiffs  to  Cummings,  had  nothing  to  do  with  the  balance 
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which  might  be  due  plaintiffs  upon  account  with  the  principal 
defendants.     So  there  are  not  two  causes  of  action  at  all. 

A3  for  joinin:?  Otinnin^s  with  the  priasipal  dafeniants, 
it  is  useful  to  them  that  it  should  be  done,  because  the  decree 
will  bind  him  and  prevent  him  hereafter  from  claiming  any 
balance  due  the  plaintiffs  upon  taking  the  account. 

And  besides,  making  one  a  defendant  who  need  not  be,  is 
generally  immaterial.  The  increased  cost  is  the  only  hurt, 
and  that  can  be  adjusted.  But  to  leave  out  one  who  ought  to 
be  in,  is  generally  fatal,  unless  amended.  Rowland^  et  al.j  v. 
Uanhter,  69  N.  C.  Eep.  53. 

Thora  is  error  in  sustaining  the  demurrer.  This  will  be 
certified. 

Per  Cdbiam.  Judgment  reversed. 


STATE  V,  ROBERT  P.  LOWRY, 


Where,  upon  the  trial  of  ati  indictment  in  the  court  below,  the  jury  re- 
turn a  special  verdict,  which  is  so  defective  that  no  judgment  can  be 
pronounced  thereu^ion,  this  court  will  order  a  new  trial. 

Therefore  where  A  was  indicted  for  retailing  spirituous  liquors  by 
measure  lesii  than  a  quart  without  license,  and  the  jury  returned  a 
special  venlict  finding  '*  that  the  defendant  was  not  a  regular  dealer 
in  spirituous  liquorss  but  that  he  made  wine  of  blackberries,  in  the 
usual  way,  without  adding  brandy  or  whisky  thereto,  and  being  of 
the  opinion  that  wine  so  made  was  not  a  spirituous  liquor,  retailed 
the  same  in  quantity  less  than  a  quart  without  license,  &c.  If  the 
court  ah  HI  d  l>e  of  the  opinion  that  wine  so  made  was  a  spirituous 
liqnor,  then  the  jury  find  the  defendant  guilty;  otherwise,  not  guilty:*^ 
HM^  that  whether  the  pirticu'ar  wine  mm  a  spirituous  liquor,  was  a 
qne«ition  of  fact,  for  the  decision  of  the  jury,  and  that  the  jury  had 
no  right  to  refer  the  same  to  the  court  for  decisiou. 

Indictment  for  retailing  spirituous  liquors  in  quantity  less 
than  a  quart,  without  license,   tried  before  his  Ilon^r  Judge 
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Watts,  at  Fall  Term,  1876,  of  the  Superior  Court  of  Wa»- 
BEN  county. 

The  jury  returned  the  following  special  verdict: 
Tliat  die  defendant  was  not  a  regular  dealer  in  spirituous 
liquors,  but  that  he  made  wine  from  blackberries,  in  the  usual 
way,  without  adding  brandy  or  whisky  to  the  wine  in  the 
making;  that  the  defendant  was  a  shoemaker,  and  used  a 
house  on  the  side  of  the  public  road  as  his  place  of  business ;  that 
he  kept  a  barrel  of  blackberry  wine  in  this  shop,  from  which 
he  retailed  to  one  Charles  Fisher,  without  license  to  retail  spirit- 
uous liquors  by  the  measure  less  than  a  quart,  and  from  which 
he  retailed  in  the  same  way  to  various  persons,  being  of  the 
opinion  that  blackberry  wine  was  not  spirituous  liquor.  The 
jury  not  knowing  whether  blackberry  wine  made  in  this  way 
is  spirituous  liquor  or  not,  submitted  that  question  for  the  de- 
cision of  the  court.  If  the  court  be  of  opinion  that  black- 
berry wine  is  spirituous  liquor,  then  we  find  the  defendant 
guilty.  If  the  court  be  of  the  opinion  that  blackberry  wine 
is  not  spirituous  liquor,  then  we  find  the  defendant  not  guilty. 
Upon  this  special  verdict  the  court  rendereu"jtidgment  of 
not  guilty,  and  thereupon  the  State  appealed. 


1^ 


Attorney  Genernl  Hargrove^  for  the  State. 
No  counsel  in  this  court,  for  the  defendant. 


Rodman,  J.  If  the  question  presented  by  the  case  was  the 
general  one,  whether,  what  is  called  blackberry  wine  always- 
or  usually  contains  alcohol,  and  so  would  come  under  the  liead 
of  spirituous  liquors,  it  would  be  a  question  of  fact  on  wliich 
we  could  give  no  decision.  We  may  be  allowed  to  assume  as 
matter  of  common  knowledge,  that  when  first  pressed  from 
the  berries  it  contains  no  alcohol.  After  it  has  remained  a 
certain  time,  the  length  of  which  depends  on  the  temperature 
and  perhaps  on  other  causes,  it  will,  especially  if  the  berries 
were  fully  ripe,  or  if  sugar  has  been   added,  undergo   a  fer- 
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mentation  by  which  alcohol  is  generated,  and  after  a  certain 
longer  time  it  may  undergo  another  fermentation  in  which  the 
alcohol  will  be  converted  into  vinegar.  So  that  whether  at 
any  given  time  alcohol  is  present  is  a  question  of  fact  to  be 
determined  by  some  of  the  tests  known  to  scientific  men  or  by 
evidence  of  its  effects  in  producing  intoxication  and  the  like. 
But  the  question  which  the  jury  had  to  decide  and  which  they 
referred  to  the  Judge,  and  which  he  decided  as  one  of  law, 
was  not  the  general  one,  but  whether  the  particular  liquid 
which  the  defendant  retailed  contained  a  sufficient  amount  of' 
alcohol  to  be  perceptible  to  the  taste  or  smell  or  to  manifest 
itfielf  by  its  effects,  in  which  case  it  would  be  properly  called 
a  spirituous  liquor.  This  clearly  is  a  question  of  fact  and  not 
law.  We  do  not  think  the  Legislature  intended  to  include 
under  "  spirituous  liquors,"  every  liquor  which  contains  the 
least  alcohol,  for  that  would  include  cider  which  has  begun  to 
get  hard;  and  many  extracts  usually  sold  by  druggists  as  per- 
fumes or  medicines,  which  have  not  been  usually  considered 
as  spirituous  liquors  so  as  to  require  the  druggist  to  take  out 
a  retailer's  license  before  selling  them.  The  phrase  "  spirit- 
uous liquorS  "  is  not  a  technical  term.  It  must  receive  the 
meaning  usually  given  to  it  among  people  in  general.  Its 
meaning  should  not  be  sought  to  be  extended  to  embrace  more 
cases  than  the  Legislature  probably  had  in  view,  upon  any 
notion  of  benefitting  the  public  revenue  by  taxing  the  inno- 
cent beverages  of  the  people,  the  trifling  ac<;essories  of  ladies' 
toilets,  or  the  medicines  of  the  sick.  When  the  Legislature 
designs  to  tax  the  sale  of  these  things,  it  will  have  no  difficulty 
in  finding  clear  words  to  include  them. 

The  verdict  is  imperfect,  and  we  can  give  no  judgment  on 
it.  There  must  be  a  vtnire  de  novo.  Let  tliis  opinion  be  cer- 
tified« 

Per  Curiam.  F^witV*  de  ^iov4k 
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If  A  borrow  of  B  a  horse,  with  the  felonious  intent  to  deprive  B  of  it, 
and  to  appropriate  it  to  his  own  d^«  and  does  so,  he  is  guilty  of  lar- 
ceny. If  A  Imrrow  of  B  twenty  dollars  with  the  same  intent,  it  is  not 
larceny,  but  fraud.  But  where,  upon  an  indictment  for  the  larceny 
of  money,  the  defence  nlied  upon  was,  that  the  prosecutor  had  volun- 
tarily loaned  the  money  to  tlie  defendant,  and  the  transaction  alleged 
to  bo  a  loan  was  left  to  the  jury  under  the  charge  of  tlie  court :  ^*  that 
if  the  jury  found  that  the  borrowing  was  in  good  faith,  and  the 
money  was  voluntarily  loaned,  they  should  acquit  the  prisoner;  but 
if  the  act  of  the  defendant  was  but  a  trick  or  contrivance  to  get  poa* 
session  of  the  prosecutor's  money,  and  the  defendant  borrowed  the 
same  with  the  intent  at  the  time  to  steal  it.  it  w«»uld  be  larceny,** 
and  the  jury  returned  a  verdict  of  guilty:  ffM^  that  there  was  no 
error. 

Indictmeht  for  Labceity,  tried  before  f^chenck,  J,,  and  a 
jury  at  Fall  Term,  1875,  of  Meoklenbubo  Superior  Court. 
The  evidence  in  the  case  was  substantially  as  follows : 
One  John  M.  Rankin,  the  prosecutor,  came  from  the  county 
of  Lincoln  to  the  city  of  Charlotte,  and  sold  his  cotton,  for 
which  he  received  two  hundred  dollars  in  legal  tender  notes  of 
the  United  States.  One  hundred  and  eighty  dollars  of  this 
amount,  consisting  of  nine  twenty  dollar  bills  he  rolled  up  in 
u  close  package  and  put  in  his  pocket  book.  He  started  home 
-about  twelve  o'clock,  in  his  wagon,  and  the  defendant,  a  col- 
ored man,  overtook  him  about  a  half  mile  from  town,  and 
upon  his  representation  that  he  was  just  from  Monroe,  was 
tired,  and  had  to  be  at  Yates'  Factory  that  night,  which  was 
about  eighteen  miles  off,  he  was  permitted  to  ride.  Tlie  de- 
fendant soon  presented  some  cards,  and  endeavored  to  get  the 
prosecutor,  who  was  a  feeble  old  man,  and  very  nervous,  to 
bet  on  the  cards,  and  draw  one,  which  he  refused  to  do.  The 
wagon  then  came  to  the  edge  of  a  thicket,  when  one  Aiken, 
another  colorei  man,  and  a  co-djfendant  in  this  indictment 
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came  up  and  addressing  the  prosecutor,  asked  Iiim  for  some 
tobacco,  which  the  prosecutor  refused  to  give  him. 

Bryant  then  said  to  Aiken,  "  Stranger,  won't  you  draw  a 
card  ?"  Aiken  then  drew  twdce,  but  did  not  draw  the  prize 
card.  Bryant  then  said,  "Stranger,  I'll  bet  you  this  old  man 
in  the  wagon,  can  draw  the  prize  card,"  and  desired  the  prose- 
cator  to  bet,  which  he  refused  to  do.  Bryant  then  said  he 
would  bet,  and  the  prosecutor  must  lend  him  twenty  dollars 
and  draw  for  him.  The  prosecutor  then  took  out  his  pocket 
book  and  tlie  defendant  then  put  his  arms  around  him  and 
drew  him  around  to  the  other  side  of  the  wagon,  from  wJiere 
the  prosecutor's  son  and  Aiken  were.  At  this  time,  Segrave^ 
a  white  man,  and  also  a  defendant,  came  up  on  the  other  side 
of  the  wagon,  and  Bryant,  addressing  him  said,  "  Hello  I 
stranger,  I  want  you  to  hold  stakes."  Then  turning  to  the 
prosecutor,  he  said,  "  Old  gentleman,  you  are  very  feeble,  I 
will  help  you,"  and  slipped  one  of  his  hands  under  the  pocket 
book  and  unrolled  the  money,  a  part  of  which  the  prosecutor 
felt  go  out  of  his  hand.  When  Bryant  got  the  money  he  gave 
one  twenty  dollar  bill  to  Segi-ave,  to  hold,  and  asked  the  pros- 
ecutor to  draw  a  card  for  liim,  which  the  prosecutor  did. 
Bryant  then  said,  that  was  not  the  right  card,  and  Segrave  gave 
Aiken  the  money.  Segrave,  Aiken  and  Bryant  then  made  off. 
There  were  five  twenty  dollar  bills  taken,  instead  of  one 
twenty  dollar  bill.  The  prosecutor  did  not  discover  this  until 
the  next  day.  The  prosecutor  swore  that  he  never  consented 
to  lend  the  twenty  dollar  bill  to  Bryant,  but  that  he  did  not 
resist  his  taking  it.  It  was  in  evidence  that  Aiken  and  Bryant 
fled  to  Rock  Hill,  S.  C,  and  were  arrested  and  brought  back 
to  Charlotte.  It  was  also  in  evidence  that  Bryant,  Aiken  and 
Segrave  lived  in  Charlotte  and  knew  each  other.  That  Bryant 
and  Segrave  lived  in  one  hundrv^d  and  fifty  yards  of  each 
other,  and  that  Aiken  lived  very  near  to  Segrave,  in  that  part 
of  the  city  known  as  "  Five  Points."  That  on  the  morning 
of  the  day  on  which  the  occurrence  took  place,  all  the  defen- 


Digitized 


by  Google 


126 


IN  THE  SUPREME  COUKT. 


State  ».  Bryant. 


dants  were  seen  lying  down  together,  near  a  spring,  abont 
three  hundred  yards  from  where  the  alleged  larceny  was  com- 
mitted. That  the  defendants  Bryant  and  Aiken  were  seen 
passing  backwards  and  forwards  on  the  road  that  momingy 
and  that  Aiken  and  Segrave  had  been  seen  together,  often  on 
the  road. 

The  defendants's  counsel  asked  the  court  to  charge  the 
jury: 

1.  That  if  the  jury  believed  that  the  prosecutor,  Bankin, 
loaned  the  twenty  dollars  to  Bryant,  to  put  up  as  stakes  in 
the  bet  with  Aiken,  this  would  not  be  larceny. 

2.  If  the  prosecutor  permitted  Bryant  to  take  the  money 
without  objection  ;  that  this  amounted  to  consent  on  the  part 
of  the  prosecutor,  that  he  could  take  the  money. 

Tlie  court,  after  summing  up  the  testimony  and  defining 
what  larceny  was,  and  what  constituted  a  felonious  intent,  to 
which  there  was  no  objection,  stated  that  larceny  might  be 
committed  by  taking  property  directly  from  another's  posses- 
sion, or  if  one  gets  possession  of  another's  goods  by  trick  or 
contrivance,  and  if  the  act  be  done  in  such  a  way  as  to  show  a 
felonious  intent  to  evade  the  law,  he  would  be  guilty  of  lar- 
ceny. That  it  was  true,  if  one  voluntarily  lends  money  to 
another,  or  permits  liim,  knowingly,  to  take  it  without  objec- 
tion, it  would  not  be  larceny.  If  the  borrowing  was  in  good 
faitli,  and  if  you  believe  this  money  was  so  borrowed,  the  de- 
fendant would  not  be  gmlty.  But  if  the  getting  on  the  wagon, 
exhibition  of  the  c^rds,  meeting  of  the  parties,  and  the  other 
acts  of  the  dpfenrlf»nt«  wm  a  trick  or  contrivance  between  the 
parties,  to  get  possession  of  the  prosecutor's  money,  and 
Bryant  borrowed  the  money  in  this  way,  with  the  intent  at 
the  time  to  steal  it,  it  woiud  l>e  larceny ;  and  if  the  other  de- 
fendants were  present  aiding  and  abetting,  they  are  guilty. 

The  court  also  used  the  following  language  :  "  This  is  not 
an  ordinary  case  of  larceny,  with  which  the  defendants  are 
charged.     The  State  alleges  that  it  was  conmutted  by  a  tricdc 
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or  contrivance."  The  court  further  infttructed  the  jury,  that 
it  was  the  duty  of  the  State  fully  to  satisfy  their  minds  of  the 
allegations  contained  in  the  bill  of  indictment,  before  they 
<sould  convict. 

The  jury  rendered  a  verdict  of  guilty  as  to  all  of  the  defen- 
dants. Whereupon  the  defendant,  Bryant,  moved  for  a  new 
trial,  on  the  ground  that  the  court  erred  in  refusing  the  spe- 
cial instruction  prayed  for,  and  on  the  further  ground  that  tlio 
<sourt,  in  its  charge  to  the  jury,  intimated  an  opinion  that  a 
larceny  had  been  committed. 

The  motion  was  overruled.     Judgment  and  appeal. 

•/«/#^«  dk  Johnttton^  for  the  prisoner. 
AW>mty  General  Uargrov*,  for  the  State. 

Reads  J.  Larceny  is  so  subtle  that  it  is  difficult  to  say  ;  it 
is  this,  and  nothing  else  ;  or  this  is  it,  and  nothing  else.  It  is 
liable  to  be  confounded  with  fraud  and  trespass. 

If  A  borrow  a  horse  from  B  with  the  felonious  intent  to 
deprive  B  of  it,  and  to  appropriate  it  to  his  own  use,  and  does 
so,  A  is  guilty  of  larceny.  But  if  A  borrow  of  B  twenty 
dollars  with  the  same  intent,  it  is  not  larceny,  but  it  is  fraud 

This  distinction  is  settled  by  the  authorities.  It  is  satis- 
factorily treated  in  Welsh  v.  People.  17  111.  Rep.  339,  and  the 
cases  there  cited. 

The  reason  for  tlie  distinction  is,  that  in  lending  the  horse, 
the  owner  expected  the  return  of  the  same  horse  and  did  not  part 
with  the  iiile  /  the  property  remained  in  hi:n.  And  there- 
fore, when  the  borrower,  subsequently,  feloniously  converted 
the  horse,  it  related  back,  and  was  a  theft  from  the  beginning. 
But  when  B  loaned  the  money  he  parted  with  the  tWe,  and 
did  not  expect  the  return  of  the  same  money,  (unless  loaned 
witli  that  express  understanding)  but  made  it  a  debt,  which  the 
borrower  might  pay  with  any  other  money.     And  therefore, 
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this  was  fraud  and  not  larceny.  That  distinction  is  the  de- 
fence relied  on  in  this  case. 

It  is  insisted  that  the  prosecutor  loaned  the  defendant  the 
twenty  dollar  bill,  and  thereby  Vf^lutthir*  y  j  arted  with  the 
ptfS'sei^iflov  expecting  it  to  be  retnraed  in  kind ;  bnt  with  the 
tith^  and  that  the  defendant  having  by  contrHct  acquired  the 
titfe  to  the  bill,  as  well  as  the  possession,  did  not  by  what 
subsequently  passed,  steal,  take  and  cany  away  the  j/n^tiy 
of  the  proMt'Cutor. 

It  must  be  conceded  that  if  the  prosecutor  Uun>ed  the  de- 
fendant tlie  bill,  then  the  defendant  is  not  guilty  of  l*n  ct^iy^ 
of  whatever  else  he  may  be  guilty.  But  put  the  most  liberal 
construction  upon  the  whole  transaction  for  the  defendant, 
and  there  is  not  a  single  feature  in  it  that  looks  like  a  con- 
tract, nor  a  particle  of  testimony  that  tends  to  show  it^  and 
but  for  the  fact  that  juries  are  very  safe  judges  of  such 
matters,  it  would  seem  to  be  trifling  with  the  administration 
of  justice  to  have  left  the  question  to  the  jury.  His  Honor 
m'ght  very  w^ell  have  told  the  jury  that  there  was  ^to  evidence 
of  any  contract  of  lending. 

The  prosecutor  was  a  feeble,  nervous  old  man,  going  home 
from  market  in  his  wagon  with  a  considerable  amount  ol 
money.  It  is  natural  that  that  fact  should  have  made  him 
timid.  The  defendant,  a  colored  man,  overtakes  him,  and  ifi 
permitted  to  get  into  his  wagon  and  ride,  pulls  out  cards  and 
proposes  to  gamble,  which  the  old  man  refused  to  do.  That 
was  ciJcidated  to  alarm  him.  They  get  to  a  thicket,  when 
another  colored  man,  Aiken,  comes  up  and  asks  the  old  man 
for  tobacco,  which  he  refuses  to  give  him.  The  defendant 
addresses  Aiken  as  "  stranger,"  and  proposes  to  gamble  with 
him,  and  they  do  gamble.  Defendant  then  says,  "  stranger, 
I  will  bet  you  this  old  man  in  the  wagon  can  draw  the  prize 
card."  And  he  proposes  for  the  old  man  to  bet,  wliich  he 
refuses  to  do.  The  defendant  then  says  to  the  old  man, 
"  you  must  lend  me  twenty  dollars  and  draw  for  me."     The 
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old  man  takes  out  his  pocket  book,  but  does  not  show  hm 
money.  The  defendant  put  his  arms  aroiind  him  and  draws, 
him  around  to  the  other  side  of  the  wagon.  At  this  time  » 
third  man,  white,  comes  up  and  defendant  says,  ^'  Hallo, 
stranger,  I  want  you  to  hold  stakes."  He  tlien  takes  hold  of 
the  old  man's  pocket  book,  which  the  old  man  holds  on  to, 
unrolls  the  money,  the  old  man  feels  some  of  it  go  out  of  hi& 
hands  ;  he  does  not  know  how  much  ;  (it  turns  out  to  be  five 
twenty  dollar  bills ;)  the  defendant  hands  one  twenty  dollar 
bill  to  the  third  man  to  hold  ;  tells  the  old  man  to  draw  a  card 
for  him,  which  he  does  ;  defendant  pretends  to  have  lost  the 
bet;  directs  the  stake  holder  to  hand  over  the  money  to  Aiken, 
and  they  all  three  make  off  together  and  leave  the  old  man  in 
the  road.  The  old  man  was  examined  as  a  witness  and  swore 
that  he  did  not  lend  the  money,  but  he  did  not  resist  the 
taking. 

That  was  the  transaction  ;  those  were  the  facts.  Now 
when  the  facts  are  ascertained,  whether  they  amount  to  a 
contract  is  usually  a  question  for  the  court.  And  yet  in  the 
greatest  liberality  to  the  defendant,  it  was  left  to  the  jury  to 
say  whether  the  old  man  did  not  i^oluntarily  lend  his  money 
to  those  tliree  highwaymen,  all  of  whom  were  strangers,  who» 
had  stopped  him  on  the  highway  in  a  thicket,  and  by  unmis- 
takable conduct  showed  that  they  meant  to  have  his  money. 
When  he  refused  to  bet  or  play,  and  the  defendant  said  to 
him,  "  Well,  if  you  won't  bet  you  must  lend  me  the  money," 
if  he  had  handed  him  the  money  it  could  not  be  tortured  into 
a  'tttunt'n^  loan.  But  he  did  not  do  that.  He  took  out  hia 
pocket  book,  but  held  on  to  it,  showing  his  unwillingness  to 
part  with  it  as  long  as  it  was  safe  to  keep  it.  ±$ut  the  de- 
fendant took  him  in  liis  arms  and  carried  him  to  the  other  side 
of  the  wagon,  (showing  how  completely  the  old  man  was  at  his 
mercy,)  took  hold  of  the  pocket  book  and  took  out  the  money 
the  old  man  feeling  it  pass  out  of  his  hand.  And  because  the 
old  man  did  not  resist  him,  putting  his  life  in  peril,  it  is  left> 
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to  the  jury  to  stiy  whether  it  was  not  a  voluntary  han.  And 
that  too,  when  the  uncontradicted  testimony  of  the  old  man 
is,  that  it  was  not  a  loan  but  a  taking.  It  is  not  pretended 
that  there  was  any  conflicting  testimony  to  be  reconciled ;  bnt 
it  is  insisted  that  from  the  undisputed  facts  a  loan  is  implied 
by  the  law  or  might  be  found  by  the  jury.  But  we  are  of  the 
opinion  that  the  undisputed  facts  make  a  plain  case  of  larceny. 
There  is  no  error.     This  will  be  certified. 


Pkb  Cubiam. 


Judgment  affirmed. 


JOHN  HALLti.  THE  BOARD  OP  COMMISSIONERS  OF  GUILFORD 

COUNTY, 

Sinco  thu  adoption  of  the  0,  0.  P.,  evi  ience  is  admissible  in  an  action 
on  a  bond,  to  prove  mistake  •r  fraad  in  the  considerMtion  thereof,  for 
the  purpose  of  reforming  the  bond  in  order  to  show  the  amount  justly 
due. 

Tkerefare,  where  a  settlement  was  made  between  a  creditor  and  debtor, 
the  debtor  giving  several  bonds  f«r  the  balance  due,  some  at  one 
time  and  some  at  another,  in  an  action  on  the  bonds,  mistake  in  the 
consideration  having  been  alleged  by  the  defend  int :  It  w%$  held,  that 
the  court  below  erred  in  ruling  that  unless  the  defendant  could  show, 
not  only  the  mistake,  but  in  which  particular  bond  the  mistake  was 
embraced,  the  mistake  would  not  be  allowed :  It  teas  further  hdd^ 
that  fraud  in  the  bonds  would  not  render  them  altogether  void. 

Tins  was  a  civil  action,  tried  before  Kerr^  e/.,  at  December 
Term,  1875,  of  Guilford  Superior  Court. 

The  suit  was  brought  to  recover  the  value  of  certain  cou- 
pons on  bonds  of  the  county  of  Guilford,  issued  in  pursuance 
of  Legislative  authority,  which  the  defendant  had  refused  to 
pay  upon  the  ground,  "  that  the  bonds  were  issued  by  mis- 
take, on  account   of  misrepresentation  and  fraud  practiced 
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upon  the  Board  of  CommiBsioners  of  Guilford  county,  by  the 
plaintiff,  and  that  such  fraud  and  mistake  were  not  known  to 
the  defendant  until  after  the  bonds  were  iesned  and  the  in- 
terest paid. 

The  defendant  denied  that  the  county  of  Guilford  is  in- 
-debted  to  the  plaintiff  in  any  sum  whatever,  except  such  claims 
as  have  been  audited  by  the  defendant  since  the  Ist  day  of 
^September,  1870,  the  amount  of  which  falls  far  sliort  of  the 
^tmount  of  ths  bonds  held  by  the  plaintiff  against  the  county." 

Th3  hoi.U  are  of  diffareut  denoiiinAtions,  ranging  from 
<20  to  $500,  but  all  bearing  date  of  July  1st,  1871,  drawing 
interest  from  that  day,  bat  were  after  that  date  executed  and 
•delivered  to  the  plaintiff  at  different  times,  some  at  one  time 
-and  some  at  another. 

It  was  in  evidence,  that  the  plaintiff  was  Treasurer  of  Guil- 
ford county  from  August,  1868,  to  September,  1870,  and  in 
his  settlement  with  the  old  Board  of  Commissioners,  received 
■credit  for  having  paid  to  J.  M.  Mebane  the  sum  of  $193.92, 
■which  was  allowed  in  his  settlement.  It  was  also  in  evidence 
from  the  records  of  the  Commissioners,  that  on  the  14th  day 
^f  July,  1870,  an  order  was  issued  by  the  Board,  on  the  Treas- 
oirer  of  Guilford  county,  (the  plaintiff  being  then  Treasurer,) 
to  pay  W.  M.  Mebane  the  sum  of  $193.82.  There  was  no 
either  order  issued  in  favor  of  Mebane,  except  an  order  for 
;adi6nt  $3,000  at  or  near  that  time.  That  there  was  no  order 
of  the  Board  to  pay  Mebane  any  other  sum  similar  in  amount 
to  the  order  for  $193.82. 

The  minutes  of  the  Board  show  that  on  the  4th  of  July, 
1870,  there  was  an  order  to  pay  Mebane  $194.32,  and  that 
several  other  small  claims  had  been  audited  and  allowed  in 
favor  of  Mebane  before  that  day.  The  Treasurer's  settlement 
-does  not  show  any  such  amount  paid  Mebane,  only  the  $93.92. 
It  was  further  in  evidence,  that  the  plaintiff's  vouchers  were 
in  possession  of  the  defendant. 
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The  defendant  insisted  that  the  jui-y  should  find  as  a  fact, 
whether  or  not  the  $193.92  allowed  the  plaintiff,  in  his  settle- 
ment as  Treasurer,  was  not  the  amount  for  which  he  had  re- 
<;eived  credit  in  his  said  settlement  as  having  been  paid  to 
Mebane. 

The  $192.83  claimed  by  the  plaintiff,  and  which  was  paya- 
ble to  Mebane,  had  been  bonded  to  the  plaintiff  to  the  defen- 
dant, and  constituted  a  part  of  the  bonds  on  which  the  plain- 
tiff claimed  interest. 

The  court  refused  to  allow  the  jury  to  consider  the  question 
unless  the  defendant  could  show  in  which  of  the  bonds  this 
particular  sum  was  included.  It  being  admitted  by  the  de- 
fendant, that  they  could  not  show  at  what  time  or  in  what 
bond  said  sum  of  $193.82  was  included.  His  Honor  charged 
the  jury  that  there  was  no  evidence  before  them  going  to 
show  in  which  one  of  the  bonds  this  amount  was  included, 
and  unless  the  defendant  could  show  that  they  were  not  enti- 
tled to  it  as  a  credit. 

The  defendant  requested  the  court  to  charge  the  jury  :  That 
if  the  bonds  sued  on,  or  any  part  thereof,  were  based  on  fraudu- 
lent claims  against  the  county,  known  to  be  so  to  the  plaintiff, 
but  not  known  to  the  defendant  at  the  time  the  defendant  is- 
sued the  bonds  and  coupons,  they  are  void,  and  it  is  not  the 
duty  of  the  jury  to  separate  the  good  from  the  bad,  but  to 
declare  the  whole  transaction  as  fraudulent  and  void. 

His  Honor  declined  the  instruction  prayed  for. 

To  support  this  prayer  for  special  instructions,  it  was  in 
evidence  that  the  defendant  did  not  know  at  the  time  the 
bonds  were  issued,  that  any  p«^rt  thore'^f  wore  based  npon 
fraudulent  claims,  but  that  the  bonds  were  issued  upon  claims 
previously  audited  by  their  predecessors,  of  which  board  W. 
M.  Mebane  was  chairman,  and  that  the  defendant  issued  the 
bonds  to  the  plaintiff  from  time  to  time,  without  examiiiing 
the  books,  vouchers  and  papers  in  their  office. 

It  was  fui-ther  in  evidence  that  the  bonds  were  issued  to  the 
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plaintiff  by  the  defendant  at  different  times  after  July  18th, 
nor  did  it  appear  how  many  at  any  one  time.  That  at  the  time 
plaintiff  went  into  office  he  did  not  have  property  exceeding  a 
homestead,  and  personal  property  exemption,  and  that  hia 
commisrions  as  Treasurer  were  paid  him  by  the  present  Board 
after  his  term  of  office  had  expired,  and  to  the  amount  of 
about  $900.00  were  invested  in  the  bonds.  That  he  was  in 
comfortable  circumstances,  and  good  credit,  and  could  borrow 
money.  That  the  claims  bonded  to  the  plaintiff  were  some  of 
them  for  money  advanced  out  of  his  own  means,  when  in  office, 
to  persons  holding  orders  on  the  Treasurer,  and  some  were  for 
excess  of  orders  so  paid  and  taken  up  by  him  beyond  the  an- 
nual county  fund  levied  and  not  counted  in  his  annual  set-tie- 
ment,  and  some  were  upon  orders  bought  by  him  after  he  had 
gone  out  of  office. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  where- 
upon the  defendant  appealed. 

Menrfenhall  cfe  Staples,  for  the  appellant. 
SoM  dh  Ciddwelly  contra. 

Beads,  J.  Before  C.  C.  P.,  if  parties  accounted  with  each 
other,  and  the  debtor  gave  the  creditor  his  bond  for  the  bal- 
ance due,  every  thing  was  merged  in  the  bond ;  and,  at  laWy 
the  debtor  was  not  allowed  to  set  up  any  defence  of  mistake 
or  fraud  in  the  settlement  or  in  the  otn^ifierntion  of  the  bond : . 
but  if  such  mistake  or  fraud  were  alleged  and  proved,  he 
could  have  relief  in  equity  Now,  we  administer  both  law 
and  equity  in  the  saftie  civil  action.  If,  therefore,  there  was 
mistake  or  fraud  in  the  consideration  of  the  bonds  sued  on, 
the  defendants  may  show  it  in  this  action,  and  have  the*  bene- 
fit of  it  as  a  consideration,  or  by  way  of  having  the  bonds  re- 
formed so  as  to  show  the  amount  justly  due. 

His  Honor  seems  to  have  recognized  this  principle ;  and 
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yet  he  refused  to  allow  the  defendants  to  prove  the  alleged 
mistake. 

For  the  balance  found  to  be  due  the  plaintiff  on  the  settle- 
ment, the  defendants  gave  him,  not  ortre  bond  i(^  the  whole 
amount,  but  several  bmda  making  up  the  whole  amount ;  and 
his  Honor  held,  that  unless  the  defendants  could  show,  not 
only  the  mistake,  but  in  which  particular  bond'  the  mistake 
was  embraced,  it  could  not  be  allowed.  In  this  we  think 
there  was  error.  The  amount  of  the  mistake  having  been  di- 
vided up  and  embraced  in  several  bonds,  may  involve  some 
calculations  to  see  how  much  is  to  be  deducted  fjom  each- 
That  would  seem  to  be  the  only  difficulty.  And  probably 
there  need  not  be  that  difficulty ;  as,  if  the  principal  and  in- 
terest now  due  and  claimed  by  the  plaintiff  are  equal  in  amount 
to  the  alleged  mistake  and  interest  thereon,  the  one  may  be 
deducted  from  the  other.  And  this  would  approximate  if  it 
would  not  be  exact  justice  between  the  parties.  Tlie  interests- 
of  the  parties  to  end  litigation, may  induce  the  liberality  wliich 
will  secure  the  result. 

This  is  said  upon  the  supposition  that  there  wa&  a  mistafte,. 
and  not  as  intimating  any  opinion  that  there  was.  That  is  a 
question  of  fact  for  the  jury. 

The  defendant  also  made  the  point,  that  if  there  was  mis- 
take or  fraud,  it  would  avoid  the  bonds  altogether.  Tliat  ia 
not  so.  Fraud  in  i\\Q  factum y  which  is  not  here  alleged,  might 
liave  that  effect;  but  not  fraud  in  the  consideratiojt. 

There  is  error. 

Pbr  Cubiam.  '     Venire  de  nov0t. 
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SAilUEL  P.  F0B8YTHB  r.  HENRY  A.  BULLOCK. 

Inn  summary. proceeding,  under  the  provisions  of  the  Landlord  and 
Tenant  Act,  the  tenant  may  set  up  in  his  answer  any  equitable  de- 
fence which  he  may  have  to  his  landlord's  claim ;  and  if  such  defence 
involve  the  title  to  re  1  estate,  a  Justice  of  the  Peace  has  no  jurist 
diction  thereof,  and  should  dismiss  the  proceeding. 

Therefore^  where  A  instituted  summary  proceedings  under  said  Act 
against  B,  who  offered  to  prove  that  the  deed  under  which  the  plain- 
tiff claimed  title,  although  executed  by  himself,  and  absolute  upon  its 
face,  was  in  fact  .intended  as  a  mortgage,  and  delivered  as  such :  It 
wiuhefd^  that  upon  appeal  from  the  court  of  a  Justice  of  the  Peace, 
the  court  l>elow  erred  in  excluding  evidence  tending  to  sliow  that  said 
deed  was  intended  and  delivered  to  operate  as  a  mortgage,  and  that 
the  proceeding  sh«uld  have  been  dismissed  for  want  of  jurisdiction 
in  the  Justice  of  the  Peace. 

(Turner  v.  Lavc^  66  N.  C.  Rep.  418,  cited  and  approved.) 

This  was  a  Summaey  Pboceeding  before  a  Justice  of  the 
Peace  under  the  "  Landlord  and  Tenant  Act"  to  get  the  defen- 
dant from  the  premises  claimed  by  the  plaintiff,  heard  upon  ap- 
peal before  his  Honor  Judge  M  tnre.  at  July,  (Special)  Terra, 
1875,  of  the  Superior  Court  of  Granville  county. 

The  defendant  denied  tliat  he  rented  the  premises;  and  as  a 
further  defence  alleged  tliat  he  had  executed  a  deed  in  fee 
simple  to  the  plaintiff  for  the  same;  that  said  deed  was  deliv- 
ered as  a  mortgage,  and  that  he  had  made  large  payments 
thereon.  Upon  this  allegation  the  defendant  moved  to  dis- 
miss the  proceeding,  on  the  ground  that  a  Justice  of  the  Peace 
had  not  jurisdiction,  because  the  title  to  the  real  estate  was  in 
controversy. 

The  motion  was  overruled  and  judgment  rendered  for  the 
plaintiff,  whereupon  tlie  defendant  appealed  to  the  Superior 
Court. 

Upon  the  trial  of  the  cause  in  the  Superior  Court  the  mo- 
tion was  again  made,  upon  the  same  ground  and  was  overruled 
by  his  Honor. 
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The  defendant  ofiFered  to  prove  that  the  said  deed,  although 
upon  its  face  purporting  to  be  an  unconditional  conveyance, 
was  in  fact  intended  as  a  mortgage  for  money  borrowed.  The 
evidence  was  conflicting  as  to  whether  or  not  the  defendant 
had  rented  the  premises  from  the  plaintiff. 

His  Honor  being  of  the  opinion,  that  if  the  deed  was  in 
fact  intended  as  a  mortgage,  the  defendant's  remedy  was  by 
summons  for  relief,  to  reform  the  deed,  rejected  tlie  evidence 
upon  that  point  and  tlie  defendant  excepted. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff,  where- 
upon the  defendant  moved  for  a  Y/nire  de,  w^vo.  Motion  over- 
ruled, and  judgment  in  favor  of  the  plaintiff.  The  defendant 
iippealed. 

Hargrov^j  with  whom  was  VenahU  for  the  appellant  cited : 
McComha  v  Wa/lac^^  66  N.  C.  Rep.  481  ;  McMiWm  v  Z>»iv, 
72  N.  C.  Rep.  18 ;  Green  v  HV/Ar/r,  Ibid,  592 ;  Tntver  v  L*we, 
66  N.  C.  Rep.  413 ;  and  Cre^iU  v  ^//W  ,  65  N.  C.  Rep.  192, 

Edwardsy  Jiutchelor  i&  Sofi^  Peace  and  Youiiyy  contra 
Argued : 

A  Justice  of  the  Peace  has  no  jurisdiction  of  action  by 
purchaser  at  execution  sale  against  defendant  in  the  execution. 
Cteedla  V.  (rtbbf^.  65  N.  0.  Rep.,  192;  />W/;i  v.  Uinjoard,  N, 
C.  Rep.,  433. 

Nor  of  an  action  by  the  purchaser  at  a  sale  under  a  deed  in 
trust  against  the  trustor.  MMomhn  v.  WaUnce^  ^^  N.  C. 
Rep.  481. 

Frodick  V.  So.  j^i.  Co..  67  N.  C.  Rep.,  1,  shows  jurisdiction 
of  Justices  of  the  Peace  in  matters  of  contract : 

Has  no  jm'isdiction  upon  action  for  deceit  in  sale  of  a  mule. 

Ballhiytr  v.  MarnhaU^  70  N.  C.  Rep.,  520 ;  hiU^nvi  v, 
Rollins^  72  N.  C.  Rep.  455.  But  if  one  takes  my  horse  and 
sells  it,  and  rtceiven  tlie  Vioney.  I  may  waive  the  tort  and  sue 
for  money  had  and  received  to  my  use,  and  if  the  sum  doea 
not  exceed  two  hundred  ($200)  dollars,  the  jurisdiction  be- 
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longs  to  a  Jnfitioe  of  the  Peace.  BuUinger  v.  Marshall 
supra;    WioHi^w  v.  Weith^  66  K  C.  Rep.,  432. 

No  jurisdiction  of  proceedings  of  forcible  entry  and  detainer. 
Perry  v.  Tapper^  70  N.  C.  Rep.,  538  ;  Railroad  v.  Johnson^ 
Ibid,  509 ;  St^iU  v.  Yarbor^ugK  Ibid,  250. 

Contract  to  convey  land,  plaintiff  pays  thirty  ($30)  dollars 
for  outstanding  incumbrance  to  perfect  his  title.  Justice  of 
the  Peace  has  jurisdiction  of  action  to  recover  this  sum. 
TempUUm  y.  Hummers,  71  N.  C.  Rep.,  269. 

Landlord  and  Tenant  Act  does  not  apply  to  a  mortgagor  who 
is  allowed  to  remain  in  possession,  &c.  Greer  v.  Wilbur,  72 
N.  C.  Rep.,  592  ;  McMillan  v.  Son,  Ibid  18 ;  Battle's  Revi- 
sal,  chap.  64,  sec.  19;  Ch^ter  63,  sees.  16  and  17;  Constitu- 
tion, Article  IV,  sec.  33. 

Tenant  can  never  dispute  his  landlord's  title  until  he  yields 
poasessioa.  Ab'>jtl  v.  Ofiotmrtie,  72  N.  C.  Rap.,  294;  Turngr 
V.  L^w^,  66  K  C.  Rep.  413. 

A  Justice  of  the  Peace  having  jurisdiction  to  try  the  prin- 
cipal question,  has  jurisdiction  to  try  every  incidental  question 
which  may  arise  in  the  progress  of  the  action.  Haynea  v. 
DaUon.  3  Dev.,  91;  GarreU  v.  Shaw,  3  Iredell,  395. 

Settlb,  J.  A  Justice  of  the  Peace  is  prohibited  by  the 
Constitution  from  entertaining  jurisdiction  of  any  action 
wherein  the  title  to  real  estate  shall  be  in  controversy. 

This  does  not  conflict  with  any  of  the  decisions,  where  it 
has  been  held,  that  a  lessor  may  take  summary  proceedings 
before  a  Justice  of  the  Peace,  to  recover  possession  from  a 
lersee  who  holds  over  after  the  expiration  of  his  term,  where 
there  is  no  other  relation  than  that  of  lessor  and  lessee  to 
complicate  the  question,  for  in  such  cases  tlie  tenant  is  estop- 
ped to  deny  the  landlord's  title. 

But,  as  is  said  in  Turner  v.  Love,  66  N.  C.  Rep.,  413,  a  ten- 
ant might  always  show  an  equitable  title  in  himself  against 
the  legal  title  of  his  landlord,  or  any  facts  which  made  it  in- 
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equitable  in  the  landlord  to  use  his  legal  estate  to  turn  him 
out  of  possession. 

In  the  ease  at  bar,  the  defendant  offered  to  prove  that  the 
deed  for  the  premises,  made  by  him  to  the  plaintiff,  although 
on  its  face  purporting  to  be  a  conveyance  in  fee  simple,  was 
in  fact  intended  as  a  mortgage,  to  secure  the  payment  of  bor- 
rowed money,  and  was  delivered  as  such,  and  that  he,  the  de- 
fendant, had  made  large  pajonents  thereon.  His  Honor,  be- 
ing of  opinion  that,  if  this  defence  was  true,  the  proper  reme- 
dy for  the  defendant  was  by  summons  for  relief  to  reform  the 
deed,  rejected  the  evidence. 

In  Turner  v.  /  nve^  nuprn^  it  is  said  when  law  and  equity 
were  administered  by  distinct  tribunals,  the  tenant  was  obliged 
to  go  into  a  Court  of  Equity  for  that  purpose.  But  now,  that 
they  are  administered  by  the  same  court,  and  without  any  dis- 
tinction of  form,  the  tenant  can  set  up  in  his  answer  anj 
equitable  defence  he  may  have  to  his  landlord's  claim.  If 
such  a  defence  cannot  be  set  up  in  the  Superior  Court,  it  can- 
not any wliere,  for  we  have  no  separate  Court  of  Equity,  Om 
conclusion  is : 

1.  That  his  Honor  should  have  dismissed  the  proceedings 
for  want  of  jurisdiction  in  tbe  Justice  of  the  Peace,  before 
whom  tliey  were  instituted. 

2.  That  the  evidence  offered  by  the  defendant  was  compe 
teet  to  show  that  it  was  not  the  simple  case  of  lessor  and  lessee* 
which  is  embraced  by  the  landlord  and  tenant  act. 

There  must  be  a  venire  de  novo. 

Per  Cubiam.  Venire  de  novo. 
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WILLIAM  J.  EXUM  V.  DANIEL  COGDELL  and  others. 

One  who  has  title  to  land  is  not  estopped  from  asserting  the  same- 
against  a  purchaser  from  a  third  party  for  a  valuable  consideration, 
but  with  notice  of  the  defect  in  the  title  of  the  yendor.  although  the 
vendor  claim  title  under  the  real  owner. 

{CogddLy  Assignee^  v.  Exum^  60  N.  C.  Rep.  464,  cited  and  commented 
upon;  Htdma  ▼.  OroweUj  78  N*  C.  Rep.  618,  cited  and  approved.) 

Civil  action,  in  the  nature  of  ejectment,  tried  before 
Seymour^  e/.,  and  a  jury,  at  Fall  Term,  1875,  of  Wayne  Su-^ 
perior  Court. 

The  action  was  commenced  May  19th,  1872,  by  the  plain- 
tiff against  Z.  L.  Thompson,  to  recover  possession  of  thirteen 
acres  of  land.  At  Fall  Term,  1872,  Daniel  Cogdell,  assignee 
in  bankruptcy  of  Z.  L.  Thompson,  was  made  a  party  de- 
fendant.. (The  Register's  deed  in  bankruptcy  bears  date  Feb- 
ruary 25th,  1869,  and  was  registered  in  Wayne  county  Jan- 
uary 20th,  1873.) 

The  locu^  in  quo  was,  at  the  commencement  of  the  action 
and  still  is,  in  the  possession  of  the  defendant  Thompson. 
The  plaintiff  produced  in  evidence  a  judgment  and  execution 
against  the  defendant  Thompson,  returnable  to  May  Term,. 
1868,  of  Wayne  County  Superior  Court,  under  which  the 
sheriff  sold  the  "  George  Thompson  old  place,"  May  20th, 
1868,  to  one  R.  T.  Fulghum,  and  a  sheriff's  deed,  duly  regis- 
tered, to  the  said  R.  T.  Fulghum,  which  included  the  Iocum  in 
quoy  and  also  a  deed,  including  the  same,  dated  October  17th). 
1868,  from  Fulghum  to  the  plaintiff. 

It  was  in  evidence  for  the  defendant,  and  admitted  by  tlie 
plaintiff,  that  the  sheriff  did  not  levy  upon  and  sell  the  locus 
in  quo.  and  that  the  deed  as  originally  made  to  Fulghum  did 
not  cover  it,  but  that  subsequent  to  the  registration  of  the 
same,  at  the  request  of  both  Fulghum  and  the  defendant 
Thompson,  a  description  of  the  locus  in  quo  was  interlined  by 
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the  sheriff  ia  the  deed  and  by  the  register  of  deeds  in  his 
record  of  the  conveyance. 

The  defendant  Thompson  was  insolvent  at  the  tinie  of  the 
sheriffs  sale. 

The  plaintiff  bought  of  Fulghnm  after  the  interlineation, 
for  a  valuable  consideration,  at  the  instance  and  request  of 
the  defendant  Thompson,  and  has  subsequently  with  the  assent 
of  Thompson,  by  contract  dated  January  12th,  1870,  con- 
tracted to  convey  fifty  acres  of  the  land  conveyed  by  the 
sheriffs  deed,  including  the  lf»cuA  in  quOj  to  one  Dr.  Exum. 
It  was  a  part  of  this  contract  that  Dr.  Exum  should  convey 
the  fifty  acres  to  the  defendant  Thompson  upon  being  repaid 
the  purchase  money. 

The  above  stated  facts  being  conceded,  there  was  a  conflict 
in  the  evidence  as  to  whether  the  plaintiff  purchased  of  Ful- 
^hum  with  notice  of  the  interlineation,  and  upon  that  ques- 
tion the  following  issues  were  submitted  to  the  jury : 

1.  Did  the  plaintiff,  W.  J.  Exum,  at  the  time  of  purchasing 
the  thirteen  acres  now  in  controversy,  have  notice  of  the  in- 
terlineation in  the  sheriffs  deed  ? 

2.  Did  he  have  notice  that  the  sheriff  did  not  offer  and  sell 
said  land  at  his  sale  ? 

To  both  of  these  issues  the  jury  responded  in  the  afiir- 
mative. 

The  plaintiff  introduced  in  evidence  the  record  of  a  former 
action,  in  which  the  plaintiff  in  this  action  was  defendant,  and 
the  defendant  was  plaintiff,  and  insisted  tliat,  that  action  was 
conclusive  against  the  defendant  in  this  action,  by  way  of 
estoppel.  This  action  is  reported  in  69  N.  C.  Kep.,  4  64,  under 
the  title  of  C»</'feU,  Assigfiee.v.  Exum.  The  defendant  in 
that  action  contended  that  the  complaint  did  not  cover  the 
h}cus  in  qun  and  the  plaintiff  contended  that  it  did.  Both 
parties  agreeing  upon  what  was  the  land  covered  by  the  de- 
wscription  in  the  complaint,  and  the  difference  being  one  of 
•<$onstruction  merely,  the  court  passed  upon  it  as  a  matter  of 
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kw,  and  decided  that  the  htcan  in  qvo  in  this  action  was  in 
controversy  in  the  former  action,  but  held  that  the  defendant 
in  this  action  was  not  estopped  by  the  record,  for  the  reason 
that,  as  appears  by  the  opinion  of  the  Supreme  Court  the  case 
went  off  upon  a  defect  which  precluded  an  inquiry  into  the 
merits. 

Upon  these  facts  the  plaintiff  insisted  that  the  defendant 
was  estopped  from  denying  his  title. 

The  court  held  that  the  Sheriff's  deed  did  not  convey  the 
locus  in  qrim  to  plaintiff's  assignee: 

1.  Because  the  sheriff  never  sold  it ;  and  2,  Because  the 
rfieriff 's  power  was  exhausted  when  he  gave  tlie  first  (feed  ; 
and  that  the  defendant  was  not  estopped  because  the  plaintiff 
did  not  act  upon  tlie  faith  of  any  misrepresentation  of  the  de- 
fendant, but  upon  his  own  judgment,  with  a  full  knowledge 
of  all  the  facts. 

The  following  question  of  evidence  arose  upon  the  trial :, 
The  defendant  was  examined  as  a  witness  for  the  defence,  and 
testified  that  he  told  the  plaintiff  before  his  purchase  from 
Fulghum,  of  the  interlineation.  Upon  the  cross-examination 
the  plaintiff's  counsel  asked  the  witness,  if  he  had  put  his  in- 
terest  in  the  Iovuh  in  qu**  in  his  schedule  in  bankruptcy.  This 
question  was  objected  to  on  the  ground  that  the  schedule  must 
be  produced.  The  plaintiff  contended  that  it  was  admissible 
as  a  collateral  impeaching  question. 

The  court  sustained  the  objection,  ruling  that,  before  the 
witness  could  be  examined  as  to  the  contents  of  a  writing  signed, 
by  himself,  the  writing  must  be  shown  to  him,  and  because  the 
question  wm  not  as  to  the  existence,  but  as  to  the  contents  of 
the  schedule. 

Judgment  was  rendered  in  favor  of  the  defendant^  and 
thereupon  the  plaintiff  appealed. 

Smith  db  Strong^  for  the  appellant. 
Faircloth  db  Oraingtr^  contra. 
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SettlEj^  J.  Tlie  plaintifiF  contends  that  the  defendants  are 
fbtopped  to  deny  his  title. 

1.  By  a  judgment  in  a  former  action,  in  which  the  present 
plaintiff  was  defendant  and  the  present  defendants  were  plain- 
tiffs ;  rcjortcd  in  69  N.  C.  Eep.  464. 

2.  That  the  defendants  are  estopped  by  matter  ifipnis;  Uy 
wit :  the  procuring  of  the  Sheriff  and  the  Register  of  Deeds, 
by  the  defendant  Thompson  and  the  purchaser,  Fulghum,  tc 
fio  alter  his  deed  as  to  embrace  the  land  now  in  controversy 
although  the  same  had  not  been  levied  upon,  nor  sold  by  th( 
Sheriff  ;  and  the  conduct  of  the  defendant,  Thompson,  in  in 
ducing  the  plaintiff  to  buy  of  Fidghum  and  sell  to  Dr.  Exam 

A  judgment  •  to  constitute  an  estoppel  must  be  final,  anc 
upon  the  merits.  It  is  not  the  recovery,  but  the  matter  alUgec 
by  the  party,  and  upon  which  the  recovery  proceeds  whicl 
<ireates  the  estoppel.     Bigelow  on  Estoppel. 

By  reference  to  69  N.  C.  Rep.  464,  it  will  be  seen  that,  tha 
action,  in  the  language  of  his  Honor  in  the  Superior  Court 
"  went  off  upon  a  defect  which  precluded  an  inquiry  into  thi 
merits." 

In  Ilohnts  V.  Crowell,  73  N.  C.  Rep.,  613,  it  is  said,  "ii 
order  to  create  an  estoppel  in  paisj  it  must  appear : 

1.  That  the  defendant  knew  of  liis  title. 

2.  That  plaintiff  did  not  know  and  relied  upon  the  defer 
dants's  representations. 

3.  That  the  plaintiff  was  deceived. 

In  this  case  it  appears,  either  by  admission  or  the  finding 
of  the  jury,  that  the  plaintiff  knew  all  the  material  facts  ii 
regard  to  the  title,  and  could  not  have  been  deceived  by  mi 
representations  of  the  defendant.  In  fact,  he  knew  that  hi 
was  purchasing  under  a  deed  which  did  not  originally  embrac 
the  locus  in  qun^  and  which  had  been  vitiated  by  alteratioi 

As  to  the  question  of  evidence :  If  the  purpose  of  th 
plaintiff,  in  asking  the  defendant,  Thompson,  upon  his  cro« 
examination,  "  if  he  had  put  his  interest  in  the  locus  in  qu 
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into  hid  schedule  in  bankruptcy,"  was  to  impeach  him  on  a  col- 
lateral point,  he  had  not  laid  the  proper  foundation  for  doing 
•0,  and  it  was  immaterial ;  for  how  could  his  answer,  one 
way  or  the  other,  affect  the  rights  of  the  defendant,  Cogdell, 
who,  as  assignee  in  bankruptcy,  represented  all  creditors. 

Indeed,  if  the  defendant,  Thompson,  had  been  estopped  by 
matter  in  patSj  it  would  not  necessarily  have  followed  that- 
Cogdell,  who  represents  creditors,  woidd  have  also  been 
estopped. 

The  judgment  of  the  Superior  Court  is  affirmed. 

PsB  Curiam.  Judgment  affirmed. 


STATB  V.  WILMINGTON  &  WELDON  RAILROAD  COMPANY. 

The  provisioDS  of  the  act  of  1887,  Bat.  Rey.,  chap.  104,  sec  86,  do  not 
apply  to  Railroads,  &c.,  constracted  before  the  time  of  its  passage. 

The  proWso  to  the  27th  section  of  the  charter  of  the  Wilmington  and' 
Weldon  Railroad  Company  does  not  require  that  company  to  make 
and  repair  bridges,  made  necessary  by  roads  luid  oat  subsequent  t* 
the  construction  of  said  railroad. 

Indictment,  for  a  nuisance  in  not  keeping  up  a  proper 
bridge  over  a  highway,  tried  before  his  Honor,  Judge  if^/r, 
at  February  Term,  1876,  of  New  Hanovkb  Superior  Court. 

The  jury  returned  a  special  verdict,  which  responding  io 
many  issues  not  discussed  upon  the  appeal,  is  not  wholly  in- 
serted in  this  statement.  Those  facts  pertinent  to  the  issucB 
decided,  are  fully  set  out  in  the  opinion  of  the  court. 

His  Honor,  in  the  court  below,  from  the  finding  of  the 
jury,  ruled  that  the  defendant  was  not  guilty.  From  this 
ruling  the  State  appealed.  ^ 
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Attorney  General  Hargrove^  for  the  State. 
Wright  d'.  i^t^ndynavy  for  the  defendant. 

Bynum,  J.  The  facts  of  the  case,  as  found  by  the  special 
verdict,  are,  that  tlie  defendant  company,  was  incorporated 
by  the  Legislature  of  the  State,  at  its  session  of  1833-4,  and 
constructed  its  road  and  made  a  cut  at  the  point  in  question, 
in  the  year  1835.  This  cut  was  outside  of  the  cotporate  limits 
of  tlie  city  of  Wilmington,  as  it  tlien  existed ;  it  is  47  feet 
wide,  18  feet  deep,  and  400  yards  long.  In  1835,  when  the 
railroad  was  first  constructed,  there  was  no  public  road  or 
highway,  at  said  point,  to  be  intersected  by  the  railruad,  and 
the  defendant  Compnny  then  built  a  bridge  at  this  point,  over 
the  cut,  and  kept  it  up  until  1860,  since  which  time  the  bridge 
has  been  used  by  the  public. 

In  the  year  1849,  the  corporate  limits  of  the  city  were  en- 
larged by  Jin  act  of  the  Legislature,  and  Fourth  Street  was 
extended  to  and  across  the  railroad,  at  the  point  in  question, 
and  has  been,  since  that  time,  a  public  way,  established  by  law. 

The  bridge  in  question  was  rebuilt  by  the  defendants  in 
1860,  and  at  that  time  it  was  suflScient  to  accommodate  tlie 
public  and  afford  them  a  free  passage ;  but  since  that  time  the 
population  of  the  city  has  greatly  increased,  and,  at  the  finding 
of  the  indictment,  it  was  and  still  is  insufficient,  as  constructed 
to  accommodate  tlie  public,  by  reason  of  its  narr»wness^  and 
the  free  passage  of  travellers  over  said  bridge  and  along  said 
public  highway  was,  and  still  is  thereby  impeded.  The  bridge 
is  18  feet  and  9  inches  wide  between  the  hand-rails. 

The  indictment  charges  the  defendant  company  with  the 
commission  of  a  nuisance,  in  omitting  to  build  a  wider  and 
sufficient  bridge  across  their  railroad,  where  it  is  intersected  by 
the  public  highway.  It  is  found  and  not  disputed,  that  the 
highway  was  laid  out  and  opened  after  the  railroad  was  con- 
structed ;  but  it  is  insisted  by  the  State  that  the  defendants 
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are  guiltj  upon  two  grounds,  to- wit:  First  by  the  general  law; 
and  second,  by  the  charter  of  the  Company. 

1.  The  right  of  laying  out  the  street  and  highway  across 
the  railroad  is  conceded,  and  the  enquiry  is,  whether  the  city 
corporation,  or  the  defendant  Company  is  bound  to  construct 
and  maintain  the  wider  bridge.  By  the  common  law  as  well 
as  by  our  statute.  Bat.  Rev.  chap.  104,  sec.  1,  the  duty  of 
making  and  repairing  public  bridges  devolved  upon  the  coun- 
ties, unless  some  other  persons  or  bodies  were  made  liable  by 
fioaie  special  obligation.  2  Inst.  701 ;  2  East,  342.  But  the 
State  insists  that  tliis  special  obligation  to  make  and  repair 
this  bridge  as  required,  devolves  upon  the  defendants  by  virtue 
of  the  36th  sec.  of  chap.  104  of  Bat.  Rev.  which  provides 
that  "railroad  companies,  plank  road  and  turnpike  companies, 
each  shall  keep  up  at  their  own  expense,  all  bridges  on  or  over 
coaaty  or  incorporated  roads,  which  they  have  severally  made 
necessary  to  be  built  in  establishing  their  respective  roads.'* 
To  this  the  defendants  reply,  true,  but  this  act  was  passed  in 
1838,  three  years  after  the  construction  of  the  railroad,  and 
therefore  cannot  make  that  criminal  wliich  was  innocent  when 
done.  But  by  the  rule  for  construing  statutes,  especially 
penal  statutes,  the  act  applies  only  to  railroads  thereafter  to  be 
built,  in  the  building  of  which  it  may  become  necessary  to- 
intersect  or  interfere  with  a  public  highway  then  existing.  If 
the  act  in  direct  terms,  had  applied  to  railroads  previously 
constructed  and  in  operation,  an  interesting  question  as  to  the 
extent  of  the  police  power  of  the  State,  as  affecting  railroad 
charters  would  have  been  presented. 

2.  The  State  next  insists  that  the  oblioration  to  build  and 
maintain  the  bridge  in  question  is  devolved  upon  the  defen- 
dant Company  by  virtue  of  the  27th  section  of  their  charter. 
That  section  enacts:  "That  it  shall  be  lawful  for  the  said 
Company  in  the  ^construction  of  said  road  to  intersect  or  cross, 
any  public  or  private  way  established  by  law,  and  it  shall  be 
lawful  for  them  to  run  their  road  along  the  route  of  any  of 
10 
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said  roads;  l^rttniied  That  whenever  they  intersect  or  era 
said  public  or  private  roads,  the  President  and  Direetoi-s  sha 
cause  the  railroad  to  be  so  constructed  as  not  to  impede  tl 
passage  of  travellers  on  the  public  road,  or  private  way  afor 
said ;  and  whenever  the  railroad  runs  over  and  along  wil 
such  common  road  or  way,  the  president  and  directors  sha 
cause  the  new  common  road,  (which  shall  be  laid  out  by  ordi 
'  of  the  County  Court  upon  the  petition  of  said  president  ar 
directors)  to  be  opened  at  their  expense." 

It  is  unnecessary  to  consider  whetlier  this  proviso  inclnd 
the  building  of  bridges  or  not,  for  without  the  proviso  at  Qm 
mon  law,  the  obligation  would  be  imperative  upon  the  coi 
pany  to  build  bridges  over  highways  intersected  by  the] 
whenever  such  bridges  are  necessary;  and  the  omission 
build  them,  would  obstruct  the  highway.  Tlie  true  questi^ 
is,  whether  {\\\^  provisi  ^  superadds  to  the  duties  imposed  1 
the  common  law,  the  obligcition  to  make  and  repair  bridge 
made  necessary  by  roads  laid  out,  subsequent  to  the  constn 
tion  of  the  railroad.     We  do  not  think  it  does. 

The  language  of  the  27th  section  of  the  chapter,  is  i 
stronger  than,  or  as  strong  as  that  used  in  Bat.  Rev.  chap.  IC 
sec.  36,  before  cited,  which  we  hold  to  be  clearly  insufficic 
to  charge  the  defendants.  The  obvious  purpose,  both  of  t 
general  law  and  the  proviso,  was  that  these  railroad  compan 
in  regard  to  highways,  should  as  far  as  possible,  leave  them 
they  found  them:  when  they  obstructed  a  passage  along  the 
they  had  to  furnish  a  new  one.  In  our  case,  the  highway  v 
laid  out  in  1849,  or  fourteen  years  after  the  construction 
the  railroad.  No  public  road  was  in  existence  at  that  pla 
when  the  railroad  was  built,  and  therefore  no  highway  v 
obstructed  by  the  act  of  the  defendants.  To  give  the  2i 
section  of  the  chapter,  the  construction  insisted  upon  by  t 
State,  would  be  to  extend  the  meaning  of  the  language  us 
beyond  its  fair  and  natural  import,  without  any  adequate  r 
son;  for  the  contrary  construction  does  not  deprive  the  pul 
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<lt  the  right  to  have  flie  road  or  bridge,  whenever  the  neces- 
-ri^Tequires,  but  at  moet,  the  qiieetion  is,  who  shall  incur  the 
4xpeii8e  of  altering  the  bridge,  the  company  which  built  itft 
toid  long  anterior  and  in  pursuance  of  law,  or  the  city  cor- 
poration whoso  growing  prosperity  demands  an  enlargement 
*tf  ite  %«iBdaries,  and  new  and  larger  avenues  of  travel  and 
trade.    The  burden,  we  think,  should  fall  on  the  latter. 

The  very  question  raised  here,  was  made  and  decided  in 
The  Morrin  Ctnal  c&  Banlcing  Co.  v.  I'he  Slatf^  4  Zabriskie, 
<B.  Hie  indictment  was  for  not  keeping  in  repair  a  certain 
toidge  over  the  canal  of  the  defendants,  where  the  same 
•crossed  a  public  high  way,  in  the  county  of  Passaic,  and  was 
foiided  on  the  12th  section  of  their  charter,  which  enacts, 
**Aat  when  the  canal  shall  cross  any  public  road  or  farm,  it 
dail  be  the  duty  of  said  company,  at  their  proper  expense,  to 
make  good  and  suflBcient  bridges,  across  said  canal,  and  to 
keep  the  same  in  repair,"  &c.  The  facts  were  agreed  upon, 
of  which  the  only  one  material  to  the  question  upon  whicli  the 
decision  is  given  was,  that  the  public  highway  in  question  was 
laid  out  after  the  canal  was  constructed.  The  court  held,  that 
neither  by  the  principles  of  the  common  law,  or  by  their  char- 
ter, was  the  company  compelled  to  make  and  maintain  such 
hridges. 

3,  Our  ease  states  that  in  1860,  after  the  street  had  been 
ertablished  by  law  across  the  railroad,  at  the  bridge,  the  defen- 
dants re-built  the  bridge,  and  that  it  has  been  ever  since  used 
by  the  public.  Without  any  explanation,  this  is  a  clear  dedi- 
cation of  the  bridge  to  the  public  nse.  Where  the  intention 
of  the  owners  to  dedicate  the  bridge  to  the  public  is  evident,  no 
formal  or  official  acceptance  is  necessary  to  censtitutc  it  a 
public  bridge  by  dedication.  Buchanan  v.  Curtis^  25  Wis., 
99.  But  it  is  the  dedication  of  the  bridge  as  constructed,  to- 
wit,  18  feet,  9  inches  wide.  The  defendants  have  made  no 
dedication  of  a  bridge  of  a  (Afferent  character  or  dimensions, 
and  are  under  no  obligations  to  vary  and  enlarge  their  bounty 
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to  suit  tlie  subsequent  varying  wants  of  the  public.  Whethi 
the  defendants  are  bound  to  repair  and  keep  up  the  bridge  i 
now  constructed,  is  a  question  not  raised  in  the  case,  ai 
which  we  do  not  decide.  The  bridge  appears  to  have  be( 
built,  originally,  as  well  for  the  benefit  of  the  defendants 
the  public.  Certainly  the  deep  cut  made  by  the  defendant 
became  a  serious  public  inconvenience,  and  in  con8iderati< 
thereof,  it  may  perhaps  be  assiuned,  that  the  defendants  ti 
dertook  to  and  did  dedicate  tlie  bridge  to  the  public,  coupl 
witli  the  obligation  to  keep  it  it  repair.  The  fact  that  th 
have  re-built  the  bridge  and  kept  it  in  repair,  to  the  prese 
time,  supports  this  view,  but  we  do  not  decide  the  point.  T 
defendants  are  indicted  for  not  wide7nny  the  bridge  so  as 
afford  a  free  and  convenient  passage  for  the  increased  pub 
travel,  and  our  decision  is  that  they  are  not  bound  to  do  bo. 
There  is  no  error. 

Pkr  Curiam.  Judgment  aflSrmed, 


STATE  r.  JERRE  RORIE  and  PATSY  RUSHING. 

A  prisoner  under  arrest,  on  his  prelimiDary  examination,  was  told 
the  committing  magistrate  that  ^'he  was  eh  irged  with  selling  8t( 
com,  and  that  if  he  wanted  to  tell  anything,  he  could  do  so,  bi 
was  just  as  he  chose:*'  HdcL,  that  the  statement  then  made  by 
prisoner,  and  reduced  to  writing  by  the  magistrate,  was  not  admiss 
in  evidence  on  the  trial  in  the  Superior  Court ;  for  the  reason  1 
the  prisoner  had  not  been  cautioned  ns  provide*i  for  in  sec  23,  d 
33,  Bat.  Rev.,  and  had  not  been  sufficiently  put  on  his  guard. 

That  the  statement  of  the  prisonpr  wnfi  in  the  nature  of  a  denial, 
not  a  confession,  made  no  difference,  and  it  was  not  for  the  Stat 
say,  that  such  declaration  did  not  prejudice  the  prisoner's  case, 

{State  V.  Mathews^  66  N.  C  Rep.  106,  cited  and  approved.) 

This  was  an  Indictimknt  for  Laxoeny^  and  receiving  stc 
property,  knowing  it  to  be  stolen,  tried  before  Buxton^  J, 
Fall  Term,  1875,  of  Kiohmond  Superior  Court. 
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The  bill  of  indictment  was  found  at  Fall  Term,  1875,  of 
Anson  Superior  Court,  and,  upon  the  aflSdavit  of  the  priBcmer, 
removed  to  Richmond  county. 

There  were  several  exceptions  taken  to  the  rulings  of  his 
Honor  in  the  court  below,  but  as  the  case,  as  decided  in  this 
wurt,  turns  upon  a  single  point  they  are  omitted. 

Daring  the  progress  of  the  trial,  one  Redfearn,  the  prose- 
cutor, testified,  among  other  things,  that  after  the  witnesses 
were  examined  before  the  committing  Magistrate,  the  defen- 
dant then  made  a  statement  which  was  taken  down  in  writing 
by  the  Magistrate.  The  Solicitor  here  proposed  to  read  in 
evidence  the  statement  made  by  the  defendant  and  certified 
by  the  Magistrate.  The  counsel  for  the  prisoner  objected  on 
ground  that  the  statement  was  in  the  nature  of  a  confession, 
and  that  the  prisoner  had  not  been  warned  by  the  committing 
Magistrate  as  to  his  rights,  and  especially  because  the  prisoner 
hi  not  been  informed  that  his  failure  to  make  any  statement 
shonld  not  be  used  to  his  prejudice.  The  Solicitor  insisted 
that  the  prisoner  had  been  sufficiently  put  upon  his  guard,  and 
that  the  statement  was  rather  in  the  nature  of  a  denial,*  than 
a  confession. 

The  evidence  as  to  the  caution  given  by  the  Magistrate,  waa 
as  follows;  "When  Jesse  was  arrested  he  was  carried  before 
J.  T.  Redfearn,  J.  P.,  who  told  him  that  he  was  charged  with 
selling  stolen  corn,  and  that  if  he  wanted  to  tell  anything  he 
could  do  so,  but  it  was  just  as  he  chose." 

The  statement,  offered  in  evidence,  was  as  as  follows: 
"  Jesse  Rorie  states  that  he  sent  one-half  bushel  of  com  to 
Homsboro^  and  sold  com  only  one  time  at  Homsboro',  that 
being  one  bushel  out  of  carts  which  he  got  from  Jesse  Duren. 
He  says  he  might  have  said  he  did  not  send  the  corn  to  Red- 
feam's  "by  the  boys." 

His  Honor  overruled  the  objection,  and  the  prisoners  ex- 
cepted. 
There  was  a  verdict  of  guilty  as  to  both  of  the  defendants. 
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Whereupon  the  defendants  moved  the  court  for  a-nsw  tnal. 
Motion  overruled.     Judgment  and  appeals 

TTo/^w,  for  the  prisoners. 
Altnmey  Oeneral  Hargrove^  for  the  State. 

SettlB)  J.  '^At  the  oommenoement  of  the  examinaiaatt^ 
the  prisoner  shall  be  informed  by  the  Magjbtrate  tiiati»ia>at 
liberty  to  refuse  to  answer  any  qoestion  that  may  .bhft.  put  to 
him,  and  that  his  refiisal  to  answer  shall  not  be  i»mI  to  hifl 
prejudice  in  any  stag^  of  the  proceedings."  Bat.  Itev.,  chap. 
33,  sec.  23. 

In  the  (tase  at  bar,  when  the  prisoner  was  brought  before 
the  Magititrate,  he  waa  told  by  that  official  that  ^^  he  wbi 
charged  with  selling  stolen,  com,  and  that  if  he  wanted  to  teli 
anything:  he  could  do  so,  but  it  was.  just  as  he  chose." 

Was  this  a  complianee  with  the  statute  ?  We  think  it  ^/m 
not.  It  is  essential  that  judicial  confessions  be  made  of  Uu 
free  will  of  the  party,  aad  with  full  and  perfect  knbwledg»d 
the  nature  and  consequences  of  the  confisssion ;  and  if  Ibi 
prisoner  does  not  feel  at  liberty  wholly  to  decline  any  expli 
nation  or  declaration  whatever,  the  examination  is  not  held  U 
have  been  voluntary.     1  Gtreenleaf,  Ev.,  sec.  ^5. 

It  was  tile  duty  of  tike  Magistrate  to  inform  the  prisone 
that  his  refdsal  to  answer  should  not  be  used'  to  his  prejudio 
in  any  stage  of  the  proceedings. 

This  caution  is  not  a  mere  matter  of  foian,  it  it  is  a  snl 
stantial  right,  necessary  for  the  protection  o/t  prifiOBen  wh 
are  too  poor  to  employ  counsel,  and  too  ignonu^  tx>  eondw 
their  own  defence. 

In  the  language  of  this  court  in  the  Staie  v..  JfaUAmot^  t 
N.  C,  p.  106,  '^  this  caution  is  an  essential  paa^  of  the  pn 
ceedings,  and  must  be  given  to  the  prisoneD-  under  asreet  t 
make  his  examination  admissible  in  evidence.!^* 

But  the  State  say&  this  was,  Sr  denials  of  guifi^  and;  iio4 
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cooftmon.  It  was  a  declaration  which  the  State  used  to  pro- 
care  a  eonviction  ;  and  it  is  not  for  the  State  to  say  the  de- 
elation  did  not  prejudice  the  prisoner's  case.  Why  intro- 
dqo^  it  a^  all  unless  it  was  to  lay  a.  foundation  for  the  prose- 
cution.? 

The  use  which  w^as  made  of 'the  prisoner's  statement  pre- 
cludes the  State  from  saying  that  it  was  not  used  to  his  pre- 
jadice. 

Tliqrc  must  be  &  venire  de  noV'\ 

Bpm  OuRii^M,  Venire  de  novo. 


STATE  o.  P.  M.  HOnSON  and  aaothen. 

Where  one,  againtt  whom  en  ofTence  le  alleged  to  have  l)eea  cemmitted^ 
hid  not  been  endorsed  as  pr<)8ecut*>r  opon  the  bill  of  indictment,  the, 
court  has  no  authority,  after  indictment  found  and  a  nol,  pro$,  en- 
tered, to  endorse  such  per^n  as  prosecutor,  without  his  consent,  an<| 
thus  subject  him  to  the,  cost  of  the  prosecution^  notwithstanding  the 
Boticitor  had  admitted  thnt  such  prosecution  was  frivolous  and  roa« 
licioua.. 

{Stats  T.  Lupton,  68  N.  0.  Rep.  488;  BMe  ▼.  Dqtt^  Ibid,  516,  cited  and 
approved.) 

This  was  a  KpnoN  in  the  cause  hoard  before  Kerr  J.  at 
Fall  Term,  1875,  of  Guilfobd  Superior  Court, 

The  defendants  were  indicted,  for  a  forcible  trespass  upon 
the  lands  of  James  Lowe  and  Daniel  Lowe. 

At  December  Term,  1874,  on  motion  of  th?  counsel  for  tlie 
defendants,  upon  the  admission  of  the  Solicitor  that  the, in- 
dictment was  frivolous  and  malicious  it  was  ordered  by  the 
court  that  James  Lowe  and  Daniel  Lo^e  be  endorsed  as  pros^ 
cutors  upon  the  bill  of  indjictment.     After  this  order  was 


Digitized 


by  Google 


152  m  THE  SUPREME  COURT. 

Statb  v.  p.  H.  Hoosom  and  others. 

made,  and  when  the  case  was  called  for  trial,  the  Solicitor 
entered  a  nol  pros. 

The  counsel  for  the  defendants  thereupon  moved  the  court 
to  tax  the  prosecutors  with  the  cost  of  the  action,  and  at  the 
request  of  the  court  filed  a  certificate  as  to  the  materiality  of 
certain  witnesses  summoned  and  in  attendance,  in  behalf  of 
the  defendants.  Upon  the  hearing  the  motion  was  allowed 
by  the  court. 

At  a  subsequent  day,  during  the  same  term  of  the  court, 
the  prosecutors  came  into  court,  and  by  their  counsel  moved 
that  the  order  taxing  them  with  cost  be  re-considered  until 
they  were  further  heard. 

The  motion  was  allowed  by  the  court,  and  at  Fall  Term, 
1876,  the  motion  was  again  heard,  when  it  was  insisted  on  the 
part  of  the  prosecutors  that  his  Honor  was  not  authorized  to 
make  the  order  upon  the  following  grounds : 

1.  That  the  witnesses  certified  by  counsel  to  be  material 
and  necessary  for  the  defence  were  not  examined,  and  there- 
fore the  court  could  not  know  that  the  prosecution  wac 
malicious  or  frivolous. 

2.  That  the  court  had  no  authority  in  law  to  adjudge  the 
witnesses  of  the  defendants,  material  and  necessary,  upon  the 
certificate  of  counsel  merely,  the  witnesses  never  having  been 
6wom  or  tendered. 

His  Honor  permitted  the  prosecutons  to  introduce  evidence 
touching  the  facts  connected  with  the  alleged  trespass,  wliich 
evidence  was  replied  to  by  evidence  on  the  part  of  the  State. 

The  court  declined  to  vacate  the  order  theretofore  made 
and  confirmed  the  same,  whereupon  the  prosecutors  appealed. 

Dilliard  <&  Gilmer  and  Titu^gt-e,  for  the  appellant«. 
Attorney  General  with  whom  was  Morehead^  for  the  State. 

Eeade  J.  Before  the  adoption  of  our  present  Constitution 
a  defendant  in  a  criminal  prosecution  was  obliged  to  pay  his 
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costs  whether  convicted  or  acquitted.  That  was  thought  to 
be  hard,  and  so  our  Constitution  is  careful  to  provide  that  no 
one  shall  be  compelled  to  pay  costs  in  a  criminal  prosecution 
against  him  "  unless  he  be  convicted."  Art.  1,  sec.  11.  This 
was  much  relied  on  by  defendant's  counsel.  After  thus 
guarding  the  rights  of  defendants^  it  would  be  strange  to 
carelessly  inflict  the  costs  upon  some  one  else^  without  convic- 
tion. We  must  avoid  Scylla  as  well  b&  Charybdis.  And  yet 
in  this  case  the  defendants  were  indicted,  a  true  bill  found, 
nd  pros  entered,  and  the  prosecution  admitted  to  be  frivo- 
lous and  malicious  by  the  Solicitor  for  the  State,  whereupon 
the  court  ordered  the  persons  against  whom  the  offence  was 
alleged  to  have  been  committed,  to  be  endorsed  as  prosecutors, 
and  on  motion  of  the  defendants  ordered  the  prosecutors  so 
endorsed  to  pay  the  costs  of  the  defendants.  They  had  not 
been  endorsed  as  prosecutors  on  the  bill  of  indictment ;  it  does 
not  appear  that  they  were  witnesses ;  or  that  tliey  had  notice 
of  the  motion  to  endorse  them  as  prosecutors,  or  to  make 
them  pay  costs.  There  was  no  trial  from  which  the  court 
could  see  from  the  part  they  took,  whether  they  were  prosecu- 
tors, but  the  action  of  the  court  was  based  upon  the  admis- 
sions of  the  Solicitor  and  the  motion  of  the  defendants.  At 
least  so  it  appears  from  the  record  before  us.  It  is  true  that 
at  a  subsequent  day  of  the  term  the  prosecutors  came  into 
court  and  asked  that  the  proceedings  against  them  might  be 
re-considered  and  the  order  vacated.  The  court  did  re-consider 
but  refused  to  vacate.  And  so,  these  persons  were  made 
prosecutors  without  their  knowledge  or  consent,  and  fixed  with 
the  stigma  of  a  malicicois  prosecution  and  a  bill  of  cost  upon 
the  "  admissions  "  of  the  Solicitor. 

Thare  is  no  doubt  that  the  court  may,  in  a  proper  case, 
make  the  prosecutor  pay  the  costs.  Bat  it  has  first  to  be 
determinsd  who  is  the  prosecutor  ?  The  Solicitor  says  that 
A  is  the  prosecutor ;  A  denies  it — ^how  is  it  to  be  determined  ? 
Examine  the  bill.     If  he  is  ^'  marked  on  the  bill,"  then  he  is 
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proseeutor;  otfM^wj^not  G.  G,  P.,  a^.  6^ ;  Ajeta  1874;-*76, 
ch^p.  24:7.'    Jp^a^  wft  detemuae  wjio-  is^ijday^iff.iijL  a^civii; 
ac^^^    l^onlj^^^Iiat  th^.j^iuiv  letter  of  the  statute,  but  it 
ha^fbaen  decided  in  tw^  cHef»  in  tbi^  courts     SUUe  v.  LtipifJik^^ 

It  AvoiUd  fi^pii  tl^t^^no  pei«on  ought  ta  bei  endorsed'  a«t^{um^ 
<3cutoiv  with  a  ^i^w.4xj»  his,  liajjUity  for  costs,  without  hi&G(ui- 
i»ent;    No  hanur.cai^;  ^w  out  of  t^is^  because  the  Solicitor 
mt^refnse  to  seud^  bi})*  unless  Jie  will  cou^^t  to  be  endonsed,  ^ 
an(J  may  abamloH-the  prosecutiou  al^  s^^tifm.     And  whether^ 
he  isenior^ed  pr-nc^t^^he. is  liable  to  a  civ^U  a^iou  if  the  pros9% 
cutiou  be jnaUcioi% Wij^^Ui  of  course^  hp  ciHi put  in. issue. the 
fact  wliether  lie  did  proe^cut^.  or,  U9t^    If,  however,  ope  nj^yr 
be  made  prosecutor  wTjbhout  his  conse^;  an  innocent  man  n^, 
be.put  in  jeopi^rdy^  npt^^  of  course,  by  the  wilfu^  wTongx)f  tb^ 
Solicitor,  bpt  by  .Ins  inist^l^^. 

This. will  be  cwtified,,  to  thet  end  that  the  order  may  be 
vacated  and  the  .appellants  dis(^h€a*ged«r 

Per  OcBiAg^b,  Jud^ent  accordingly^ 
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eWIB?^  M.  AUiBW' wrf  wil^  i^,  WILLIAM  J.  BOWEN  apd  ofchoro. 

AJunttitioBbj  deedof  **%toct  ^  pMcel  of  Imd  IpogiMid  beiiieg )«: 
"iiie  upper 'part  of  the  G.  L.  tnct,  which  we  have  drawn  agceeble.to  * 
the  divinon  that  has  been  made,  and  if  said  diTision  shall  not  stand, 
the  understanding  is  that  we  sell  all  the  right,  title  and  claim  that 
we  ha^a  in  tka  lands  of  L.  R.,  deceased,  un«a  the  said  W.  B.  of  the 
iscoBd  part»  a«d  by  t)Mse  ptast  nta  Iwth  bargained  and  sold  andoon* 
T^ed  our  land  or  right  aforesaid,  whicU  we.  do  warrant  and  foreyer 
defend.  And  we,  T.  P.  and  £.  P.  his  wife,  doth  for  themselves,  their, 
hdrs  and  assigns  forever,  cleaf  of  all  encumbrances  whatsoever.**  is 
clearly  intended  ta  conrey,^  and  daes  convey  an  estate  in  fee  simple 
to-the  bavgaineew 

Ani/tM  T.  IV'bSbr,  9*  Ired.  Om;  FhUHp^  r.  Davii,  09  N;  0.  Bep.  U7; 
PMOipi  and  wife  t.  Thompmm  and  wife,  78  N,  0.  Rep,  548,  olteA 
«Bd  api^oved* 

Civil  actk)»  in  the  nature  of  jl^ed^nmif  tried  before  tua 
Honor  Judge  Moore,  at  Fall  Term,  1875,  of  the  Superiwr 
Court  of  Washington  county. 

The  following  are  the  facte^  aa  agreed  upon  and  sent  up  .  as 
a  part  of  the  record,  upon  appeal  to  tbia  oourt : 

The  only  question  involved  arose  upon  the  construction  of 
%  deed  dated  the  16th  daj  of  October,  1844^  between  Thomas 
Jl  Pritohett  and  Elioabetb.  Pritchett,  his  wile,  of  the  firsl^ 
pirtyimd  WiUiatt  Bowent,  Sen,,  of  the  oeeond  part 

Bj  said  deed  Piitchett  and  his  wife,  in  consideration  of  the 
mm  ef  one  hundred  and  twenty .fivie  dollara  paid  by  Bowen, 
lold  and  conveyed  '^  a  tract  or  parcel  of  land  lying  and  being 
in  the  upper  end  of  the  Charles  Latham  tract  which  we  have 
drawn,  agreeable  to  the  dlvieiim  tlwt  has  been  made,  and  if 
Siid  division  ahall  not  stand,  the  understanding  is  that  we  sell 
aD  ^  right,  title  and  eUim  th^  we  have  in  tlie  lands  of 
laiq^ley  Baqpasa,  6r.»  deoeaaed,  unto  the  said  William  Bowen, 
8lB.»  of  the  second  part,  and  by  these  presents  hatli  bargained 
mA  sold  and  oonveyed  Mr  land  or  right  aforesaid,  wliich  we 
d»  wamm.  and  f^^rever  defend.    And  we,  Thomas  A.  Pritch* 
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OwBic  M.  Allan  and  wtfe  v,  William  J.  Boiisik  aod  others. 

*ett  and  Elizabeth,  his  wife,  doth  for  themselves,  their  heirs, 
executors,  administrators  and  assigns,  forever  the  land  to 
,the  said  William  Bowen,  his  heirs,  executors,  administrators 
and  assigns,  forevei  clear  of  all  incumbrances  whatever." 

William  Bowen,  Sr.,  is  dead. 

It  is  agreed  by  counsel,  that  if  the  court  should  be  of  the 
•opinion  that  the  said  deed  does  not  convey  the  land  in  fee 
simple  to  William  Bowen,  Sr.,  then  the  plaintiffs  are  entitled 
to  a  verdict  and  judgment  for  possession,  sixpence  damages 
and  costs.  If  the  court  should  be  of  opinion  that  the  said 
deed  passes  an  estate  in  fee  simple  to  the  said  William  Bowen, 
'Sr.y  then  a  verdict  aad  judgment  is  to  be  entered  for  the  de- 
fendants. 

The  court  being  of  opinion  that  the  deed  did  not  pass  a  fee 
simple  to  Bowen,  rendered  judgment  for  the  plaintiffs  accord- 
ing to  the  case  agreed,  from  which  judgment  the  defendants 
^appealed. 

Walter  Clark,  tor  the  appellants. 
Smiik  dk  Hrong^  contra. 

Bynxjm,  J.  The  intent  to  convey  the  fee  simple  is  clearly 
♦expressed  and  is  not  denied,  and  the  only  question  submitted 

for  our  decision  is,  whether  the  deed  conveys  a  fee  simple,  as 
-was  intended,  or  only  a  life  estate.  It  is  the  duty  of  the 
*eourt  to  give  the  deed  such  a  construction  as  will  carry  out 

the  intent  of  the  parties  to  it,  if  it  can  be  done  according  to 

the  rules  of  construction  which  have  been  adopted  by  the 
<50urt.     The  facts  of  the  CAse  are  so  like  IhiUrpn  and  wife  v. 

Thompson  and  wife,  73  N.  C.  Eep.,  543,  tliat  it  is  only  nec- 
"^ssary  to  refer  to  that  cdse  as  governing  our  decision  in  this. 
The  confusion  here,  as  in  that  case,  is  produced  by  the  attempt 

to  incorporate  a  clause  of  warranty  with  the  hftbenrfvm.  By 
^excluding  from  the  deed,  or  putting  in  a  parenthesis,  that^pf(»r- 
.tion  of  the  instrument  purportiong  to  make  a  warranty,  fixe 
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State  and  Emma  Hiatt  v.  W.  W.  PATTSBaoM. 

deed  becomes  intelligible,  and  though  very  inartificially 
drawn,  it  conveys  a  fee  simple  estate  to  the  bargainee.  See 
also  Armfiehl  v.  Walker,  5  Ired.,  580,  and  Phillipa  v.  DaviSy. 
69  K  C.  Rep.,  117. 

There  is  error.     Judgment  reversed  and  judgment  for  the* 
defendant  according  to  the  case  agreed. 

PiSB  CuiUAM.  Judgment  accordingly. 


STATE  and  EMMA  IIUTT  r.  W.  W.  PATTERSON* 

It  is  a  well  settled  rule  that  a  witness  cannot  be  cross-examined  as  to« 
any.fact  which  is  collateral  and  irrelevant  to  the  issue,  merely  for  tbc^ 
purpose  of  contradicting  him.  if  he  should  deny  it,  thereby  to  dis- 
credit his  testimony ;  nnd  if  a  qu  stion  is  put  to  a  witness  which  is> 
collateral  and  irrelevant  to  the  issue,  his  answer  cannot  be  coatra-- 
dieted,  but  is  conclusive  against  the  party  asking  such  question* 

Ther^ore,  where  upon  the  trial  of  a  proceeding  in  bastardy,  upon  the- 
cross  examination,  the  defendant  asked  the  prosecutrix  if  ahe  had* 
ever  bad  sexual  intercourse  with  A,  to  which  she  replied  that  she  had- 
not:  It  mats  hdd^  That  the  question  was  collateral  and  irrelevant,  andt 
the  answer  of  the  pro^eco^ix  wh  coic'usive  upm  the  defendant; 
and  that  there  was  no  error  in  the  ruling  of  the  court  below,  in  ex* 
eluding  the  testimony  of  A,  in  contradiction  thereof, 

(StcOe  V.  Patterson,  2  Ired.  246;  Clarh  v.  Clarh  65  N.  C.  Rep.  155,  cited 
and  approved.) 

This  was  proceeding  in  Bastardy,  tried  before  Kerr^  tT. 
at  December  Term,  1875,  of  the  Superior  Court  of  Guilford* 
county. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  couit. 

There  was  a  verdict  of  guilty,  and  the  defendant  appealed.. 

MendenhaU  <&  ^taplesy  for  the  defendant. 
Attorney  Oeneral  Margreve  and  J.  T.  Moreheady  for  the 
Btate. 
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Btnch,  J.  Upon  her  crods  examination  by  the  defendant^ 
the  proflecutrix  denied  that  she  ever  had  sexnal  intercoone 
\vith  Madison  Hiatt.  Madison  was  afterwards  introduced  and 
testified  that  about  four  years  before  the  child  was  begotten, 
and  wlicn  he  was  a  lakl  of  eleven  years  of  age,  he  had  sndi 
intercourse  Mdth  the  prosecutrix.  The  issne  was  whether  Pat- 
terson was  the  father  of  the  child,  and  it  was  wholly  collat- 
eral to  this  issue,  what  had  transpired  four  years  before  be- 
tween the  prosecutrix  and  the  witness.  The  rule  of  evidence 
is  thus  stated  in  1  Qreenleaf,  sec.  449:  "But  it  is  a  well  set- 
tled rule,  that  a  \vitne88  cannot  be  cross  examined  as  to  any 
fact  which  is  collateral  and  irrelevant  to  the  issue,  merely  for 
the  purpose  of  contradicting  him  by  other  evidence,  if  he 
should  deny  it,  thereby  to  discredit  his  testimony.  And  if  a 
question  is  put  to  a  witness  which  is  collateral  and  irr^evant 
to  the  issue,  his  answer  cannot  be  contradicted,  but  is  conclu- 
f^ivc  against  him.'- 

So  in  the  State  v.  Patterson,  2  Ired.,  346,  where  a  witness 
on  liis  cross  examination  was  asked  whether  the  prosecutor 
had  not  paid  him  for  coming  from  another  State  to  be  a  wit- 
ness, and  he  answered  that  he  had  not,  it  was  held  to  be  in- 
competent for  the  defendant  to  introduce  witnesses  to  prove 
his  declarations,  that  he  had  been  so  paid.  Clark  v.  Clarky 
65  N.  C.  Rep.,  155. 

It  was,  therefore  conclusive  upon  the  defendant,  when  the 
prosecutrix  denied  ha\ang  had  sexual  intercourse  with  the  wit- 
ness, and  tlie  com*t  should  not  have  allowed  the  testimony  of 
Madison  Hiatt.  If  the  prosecutrix  had  sworn  falsely  in  an- 
swer to  tliis  collateral  matter,  it  would  not  have  been  perjury. 
1  Greenleaf,  sec.  448 

Had  the  testimony  of  Madison  Hiatt  been  competent,  the 
remarks  upon  it  by  his  Honor,  would  have  constituted  enw, 
for  however  improbable  or  unreasonable  the  story,  its  credi- 
bility was  for  the  jury  alone.  But  as  it  was  Incompetent,  the 
defendant  has  received  no  prejudice  thereby. 
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The  other  exceptions  of  the  defen^aiit '^wei-e-iiot  ranch 
■pressed,  -and  are  unteftaMe. 
Tliere  is  no  error. 

Pe»  GxTBiAU.  •  3  ludgment  affirmed. 


THE  FLAT  SWAMP,  LOCK'S  CREEK  and  EVAN'S  CREKK  CA- 
NAL  COltPANY  c.  D   A.  McALISTER. 

The  appolntmeiit  of  sppraisera  ta  assess  damages,- &c.,  i)y  the  County 
Commirdlonere,  upon  toe  petition  of  the  Fhit  Swamp,  Lock  i  reek 
and  Evan's  Greek  Canal  Company,  under  the  provisions  of  the  act  of 
1871-»72,  (in  which  is  incorporated  the  first  eleven  sections  of  the  act 
of  1869"*70,  Battle's  Revisal,  chap.  89,)  is  not  a  judicial  act.  In  or- 
der to  haye  that  character,  an  act  must  determine-  a  case  in  contro* 
yersj  between  parties,  or  be  a  judgment  affecting  the  title  to  property. 

Therefore^  the  act  is  not  unconstitutional.    -   -   - 

The  plaintiff  in  such  proceeding  can  only  enforce  the  lien  acquired  by 
the  return  of  the  appraisers,  by  carrying  the  whole  proceeding  by  writ 
of  certierari  into  the  Superior  Court,  and  obtaining  a  judgment 
thereon.  The  County  Commissioners  cannot  render  judgment  there- 
upon. 

A  Justice  of  the  Peace  has  no  jurisdiction  to  enforca  such  lien,  where 
the  amount  is  less  than  two  hundred  dollars;  his  judgments  are  ne- 
cessarily personal,  and  enforceable  on  all  the'  property  of  the  debtor, 
and  not  in  rem.  Such  a  lien  is  not  a  personal*  debt,  but  a  lien  upon 
the  land  benefittad,  which  is  the  only  security  therefor. 

(The  case  of  JohMon  y.  Banhin^  70  N.  0.  Rep.  650,  cited  and  approved.) 

Cmi.  AcTioK,  heard  before  his  Honor  Judge  Btuctouy  at 
Chambers,  in  Cumbkblakd  county,  Dec.  27th,  1875. 

"The  plaintiff  is  a  corporation  duly  created  by  an  act  of  the 
Genial  Assembly  entitled  *•  An  act  to  amend  and  re-enact  an 
act  to  incorporate  the  Flat  Swamp,  Lock  Creek  and  Evans 
Creek  Canal  Company  of  Cumberland  County."  Eatified 
13th  of  Deo.  1871,  (Act  of  1871-'72,  chap.  129,  p.  171.) 
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Flat  Swamp,  Lock^s  Cbbbk  and  Eyan'9  Cbbbk  Cam al  Co.  v,  D.  A.  McAlistbs. 

The  plaintiff  on  the  6th  day  of  October,  1873,  made  appli- 
cation in  writing  to  the  Board  of  Commissioners  of  Cumber- 
land coimty,  specifying  the  charter  of  a  certain  canal  desired 
in  said  petition,  which  the  plaintiff  proposed  to  cut :  its  gene- 
ral course,  extent,  heght,  depth,  width  ;  the  amount  of  fall  per 
mile,  the  point  of  begining  and  terminus,  witli  a  description 
of  lands  to  be;  affected  thereby,  together  with  the  names  of 
th3  owaers  of  such  lands;. praying  ths  said  BdarJ  of  Cj;n- 
missioners  to  appoint  three  disinterested  freeholders  of  said 
county,  not  of  kin  to  any  of  the  parties  interested,  appraisers 
to  assess  the  benefits  and  damages  to  any  of  such  lands  inci- 
dent to  said  contemplated  work.  Thereupon  the  Board  of 
Commissioners  appointed  David  Murphy,  J.  C.  Blocker  and 
W.  B.  Draugli,  to  act  as  appraisers. 

On  or  about  the  24th  of  October,  1873,  the  plaintiff  served 
upon  the  defendant  a  notice  of  tlie  time  and  place  of  meeting 
of  the  appraisers,  with  a  description  of  the  said  proposed 
canal.  The  appraisers  met  at  the  time  and  place  named  in 
the  notic^e,  and  after  an  examination  of  all  the  land  in  any 
way  liable  to  be  affected  by  the  proposed  canal,  assessed  the 
benefit  to  a  certain  tract  of  land,  containing  sixty-five  acres 
and  adjoining  the  land  of  Devane  and  others,  the  property  of 
the  defendant,  at  $195,  and  returned  their  assessment  with 
their  appraisment  thereto  appended ;  that  the  same  was  in  all 
respects  a  true  assessment  to  the  best  of  their  judgment  and 
belief,  with .  a  description  of  the  lands  of  the  defendant,  to 
the  Register's  office  of  said  county,  which  return  was  there- 
upon recorded. 

On  or  about  the  8th  day  of  May,  1874,  the  plaintiff  finished 
the  canal  according  to  specifications.  The  plaintiff  demanded 
of  the  defendant  the  amount  of  the  assessment  levied  upon 
his  land  more  than  ten  days  prior  to  the  institution  of  this 
proceeding.     No  part  of  the  assessment  has  been  paid. 

The  plaintiff  claims  that  it  has  a  lien  on  the  land  of  the 
defendant  for  the  amount  of  the  assessment,  by  virtue  of  its 
charter  of  incorporation.  ^ 
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The  defendant  clains : 

1.  That  the  land  has  not  been  benefitted  by  cutting  the 
canal; 

2.  That  the  amount  of  assessment  is  too  Iiigh  ; 

3.  That  the  said  lands  are  a  part  of  his  homestead  and  are 
not  subject  to  the  lien  of  the  pi  lintiff ; 

4.  That  the  provisions  of  the  act  of  incorporation  are  un- 
constitutional. 

The  following  questions  are  submitted  to  the  court  for  de- 
cision : 

1.  Wliether  the  defendant  can  now  be  allowed  to  contest 
the  question  of  benefit  or  no  benefit,  not  having  appealed 
from  said  assessment  ? 

2.  Wliether  the  assessment  constitutes  a  lien  upon  the  land 
of  the  defendant  ? 

3.  Whether  the  defendant  can  claim  his  homestead  exemp- 
tion in  said  land  paramount  to  the  lien  of  said  assessment  ? 

4.  Whether  the  Superior  Court  has  jurisdiction  of  the  suIk 
ject  matter  of  this  controversy  ? 

5.  Whether  the  act  of  incorporation  of  said  company  is  Con-^ 
stitntional  ? 

It  is  agreed  that  if  the  court  shall  decide  the  foregoing  ques- 
tions in  favor  of  the  plaintiff,  then  judgment  shall  be  rendered 
against  the  defendant  for  the  amoimt  of  said  assessment,  and 
said  judgment  shall  be  declared  a  lien  on  the  land  of  the  de- 
fendant, and  for  cost.  If  the  court  shall  decide  in  favor  of 
the  defendant,  then  judgment  shall  be  rendered  against  the 
plaintiff  for  cost. 

Upon  the  hearing:,  his  Honor  gave  judgment  in  favor  of  the 
plaintiff,  and  thereupon  the  defendant  appealed. 

6.  M.  Rose^  for  appellant. 
MeRae  and  Broadfoot^  contra. 

BoDifAN,  J.    The  defendant  contends  that  the  Act  of 

11 
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1871-72,  chap.  129,  which  refers  to  and  incorporates  in  itself 
the  first  eleven  sections  of  the  Act  of  1869-70,  chap.  137, 
(found  in  Battle's  Revisal,  chap.  39),  is  unconstitutional,  bo- 
cause  it  attempts  to  give  judicial  powers  to  the  County  Com- 
missioners. The  argument,  we  may  suppose,  would  be  this: 
The  Constitution  requires  that  the  judicial,  executive  and  leg- 
islative powers  shall  be  kept  separate.  It  vests  the  judiciiil 
power  in  the  Supreme  and  Superior  Courts,  and  in  Justices  of 
the  Peace.  The  power  to  act  on  a  petition  from  persons  wish- 
ing to  drain  their  flat  lands  through  the  lands  of  other  per- 
sons; to  appoint  appraisers  to  assess  the  damages  and  benefits 
which  all  persons  affected  by  a  proposed  canal  will  receive ; 
and  to  give  judgment  in  favor  of  the  applicant  against  the 
owners  of  land  affected,  for  the  amount  of  the  benefits  they 
are  considered  to  have  received,  which  shall  be  a  lien  on  the 
land,  is  in  its  nature  a  judicial  power  which  can  be  exercised 
only  by  the  courts.  The  only  part  of  this  argument  which 
can  be  disputed,  is  that  which  asserts  the  power  to  appoint 
appraisers,  &c.,  to  be  exclusively  and  necessarily  a  judicial 
one.  The  question  is  new.  Probably  the  constitutions  of  all 
the  States  contain  in  some  shape  the  principle  that  the  judi- 
cial and  other  powers  of  the  government  shall  be  kept  separate. 
It  is  certain,  that  in  many  cases,  such  powers  as  are  given  to 
County  Commissioners  by  the  acts  cited,  have  been  given  to 
bodies  not  judicial.  Yet  I  have  not  seen  any  case  in  which 
objection  is  taken  upon  the  ground  taken  here.  Judge  Cooley 
in  his  work  on  Constitutional  Limitations,  at  page  98  €t  s^^ 
attempts  to  define  legislative  from  judicial  power.  Neither 
his  opinions  nor  his  authorities  touch  the  special  question  be- 
fore us. 

In  liice  V.  Barkinan^  16  Mass.  326,  the  court  held  that  an 
act  of  the  Legislature  authorizing  the  father  of  certain  infants 
to  sell  their  lands  and  hold  it  as  their  guardian,  was  not  an 
exercise  of  judicial  power. 

The  court  said  in  substance,  that  because  a  power  was 
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usually  delegated  to  courts,  it  was  not  thereby  necessarily  and 
exclusively  judicial.  An  act  to  have  that  character  must 
determine  a  case  in  controversy  between  parties,  or  be  a  judg- 
ment affecting  the  title  to  property.  In  none  but  the  exact 
sciences  do  words  have  a  perfectly  precise  and  unchangeable 
meaning. 

In  construing  written  laws,  the  words  unless  they  are 
clearly  technical  and  thus  have  a  definite  meaning,  must  be 
considered  as  somewhat  elastic,  or  else  the  different  parts  of 
the  law  are  liable  to  clash  and  its  working  will  be  found 
impracticable,  like  all  machines  whose  parts  are  so  closely 
adjusted  as  to  permit  no  play  or  lubrication.  Wo  are  of 
opinion  that  a  power  to  appoint  appraisers  to  assess  the  ben- 
efits to  lands  affected  by  a  canal  is  not  exclusively  judicial, 
and  that  the  act  in  question  is  not  unconstitutional  upon  that 
account.  A  similar  power  in  numerous  instances  is  exercised 
by  bodies  not  judicial,  though  in  all  cases  their  proceedings 
may  be  brought  before  tlie  courts  for  review  by  proper  pro- 
ceedings for  that  purpoae. 

For  instance :  The  county  commissioners  may  issue  an 
order  to  a  Sheriff  to  summon  a  jury  to  lay  off  a  public  road 
and  assess  damages  to  persons  injured  thereby.  It  is  true  the 
Constitution  gives  to  the  County  Commissioners  a  general 
supervision  over  roads.  Art.  VII,  sec.  2,  so  that  the  instance 
is  not  strictly  analogous.  In  the  charter  of  the  town  of  Ashe- 
ville,  considered  in  the  case  of  Jokru^on  v.  Rankin^  70  N.  C. 
Rep.  550,  authority  is  given  to  the  Mayor  of  the  town  to  issue 
his  warrant  to  the  sheriff  requiring  him  to  summon  commis- 
sioners to  assess  damages  by  reason  of  extending  the  streets* 
The  objection  to  the  act  as  unconstitutional  for  this  reason  did 
not  occur  to  the  learned  counsel  for  the  defendant  or  to  the 
court.  Probably  there  are  many  charters  with  similar  pro- 
visions both  before  and  since  the  adoption  of  the  Constitu- 
tion of  1868.  The  valuation  of  land  for  taxation  has  never 
been  considered  a  judicial  act,  although  if  the  valuers  proceed 
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on  wrong  principles,  their  proceedings  may  be  reversed  in  the 
courts. 

We  cannot  readily  conceive  the  policy  of  the  Legislature  in 
thus,  in  a  single  and  special  class  of  cases,  taking  away  from 
the  courts  the  jurisdiction  of  the  iniatory  proceedings  which 
they  have  always  heretofore  had,  and  giving  it  to  a  b<»dy 
which  we  may  suppose  to  be  less  fit  for  it,  and  which  cannot 
have  power  to  give  an  ultimate  judgment  and  enforce  it  by 
execution ;  especially  when  there  were  two  statutes,  viz :  chap. 
40  of  the  Revised  Code,  and  chap.  164  of  the  acts  ot  1868-69, 
upon  the  same  subject,  which  were  not  repealed,  but  left  in 
force,  under  which  all  the  objects  apparently  contemplated  by 
the  act  of  1869-70,  except  that  of  giving  jurisdiction  of  the 
iniatory  proceedings  to  the  county  commissioners,  could  have 
been  effected.  These  acts  cannot  be  considered  as  repealed 
because  they  were  overlooked  and  are  not  included  in  Battle's 
Revisal.  Nevertheless,  whatever  tlie  legislative  policy  may 
have  been,  it  is  our  duty  to  give  effect  to  every  act  of  the  Leg- 
islature not  clearly  inconsistent  with  the  Constitution. 

2.  We  are  next  called  on  to  consider  the  force  and  effect  of 
the  appraiser's  return  in  fixing  the  defendant  with  liability  for 
the  sum  assessed  against  him. 

It  follows  from  the  conclusion,  that  the  county  commission- 
ers had  jurisdiction  to  appoint  the  appraisers  and  to  receive 
their  return ;  that  if  the  proceedings  were  in  all  respects  legal 
and  regular,  the  assessment  is  conclusive,  unless  the  defendant 
in  due  time,  by  appeal  or  certiorari^  shall  bring  the  proceed- 
ing into  the  Superior  Court  for  revision.  It  does  not  follow, 
however,  that  the  county  conunissioners  could  give  a  judg- 
ment  against  the  defendant  for  the  sum  assessed  against  him, 
or  enforce  it  by  execution.  The  giving  of  a  judgment  to 
affect  property  or  rights  is  as  we  have  seen,  a  judicial  act, 
and  it  is  therefore  beyond  the  power  of  th6  county  commis^ 
sioners.    The  plaintiff  can  only  enforce  his  demand  by  bring- 
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iBg  the  whole  prooeedingf  into  tbe  Superior  Court  by  a  oer- 
tiorari  and  obtaining  judgment  there. 

It  16  said  for  the  defendant  that  as  the  principal  sum  de- 
manded is  less  than  $200,  a  recovery  can  be  had  before  a 
Jnatice  of  the  Peace,  and  in  his  court  only.  But  a  Justice 
Las  jurisdiction  of  actions  founded  on  contract  only.  His 
judgments  are  necessarily  personal,  and  enforceable  on  all  the 
property  of  the  debtor,  and  not  in  renu  Now  although  the 
assessment  may,  in  some  sense  and  for  some  purposes,  be  re- 
garded as  creating  a  debt,  and  even  a  debt  by  contract,  yet  it 
18  not  a  personal  debt  to  be  enforced  out  of  the  general  prop- 
erty of  the  debtor,  but  merely  a  lien  upon  the  land  benefitted, 
which  is  the  only  security  for  its  payment.  Hence  a  Justice 
has  not  jurisdiction  of  such  a  claim  as  this. 

The  act  of  March  26,  1870,  by  referring  to  sec.  11,  of  chap. 
39,  Bat.  Rev.,  gives  an  appeal  to  the  Superior  Court  to  any 
person  aggrieved  by  the  proceedings  of  appraisers,  "upon 
giving  bond  and  within  the  time,  as  in  C4ises  of  appeal  from 
Justices  of  the  Peace."  It  is  of  course  true  that  if  a  person 
aggrieved  has  lost  his  appeal  without  default  on  his  part,  he 
is  entitled  to  a  certim-ari.  In  this  case  the  defendant  did  not 
appeal,  nor  has  he  asked  for  a  certiorari.  The  present  case 
is  made  under  C.  C.  P.,  sec.  213,  the  parties  having  agreed  to 
certain  facts,  upon  which  they  ask  the  judgment  of  the  court. 
We  take  it  to  be,  by  agreement,  a  proceeding  intended  as  a 
substitute  for  an  appeal  or  crriiorarty  by  which  the  whole  pro- 
ceedings of  the  County  Commissioners  and  of  the  appraisers 
would  be  brought  into  the  Superior  Court  for  review 
upon  errors  assigned.  In  the  present  case,  however,  those 
proceedings  are  not  set  forth  in  full,  or  with  such  particularity 
as  will  enable  us  to  say  whether  there  was  error  in  them,  or 
not.  We  are  not  informed  on  what  rule  the  appraisers  acted ; 
whether  they  assessed  the  benefits  which  the  defendant  would 
or  did  receive,  or  whether  they  assessed  upon  liim  liis  propor- 
tion of  the  cost  of  the  work  according  to  the  benefits  he  re- 
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ceived,  as  compared  with  the  benefits  received  by  others,  wliich 
seems  to  be  the  rule  contemplated  by  the  act,  sec.  11.  It  seems 
to  have  been  the  intention  of  the  parties  to  present  these 
questions,  but  they  cannot  be  presented  unless  all  the  pro- 
ceedings, nnder  which  the  liability  is  alleged  to  have  arisen, 
are  set  forth. 

The  question  whether  the  defendant  can  claim  his  home- 
stead against  the  assessment,  does  not  at  present  arise. 

Any  question  which  the  defendant  may  be  disposed  to 
make  upon  the  constitutionality  of  the  act  of  1871-'72,  other 
than  the  one  we  have  considered,  may  be  made  on  the  return 
of  the  certlfirari.  Any  consideration  of  it,  by  anticipation, 
would  be  premature. 

We  think  we  will  best  promote  the  intention  of  the  parties, 
and  enable  them  to  present  the  points  in  controversy,  so  that 
they  may  be  fairly  adjusted  by  a  decree  to  the  following  effect: 

The  case  is  remanded  to  the  end  that  the  proceedings  may 
be  amended  as  the  parties  may  be  advised,  and  either  party 
shall  have  liberty  to  move  for  a  certiorari  to  the  County 
Commissioners  of  Cumberland  requiring  them  to  certify  to 
the  Superior  Court  of  that  county  all  the  proceedings  in  the 
matter  of  the  Flat  Swamp,  Ac,  Co.  against  McAllister  and 
others,  and,  on  the  return  thereof,  the  parties  may  move  as 
they  may  be  advised. 

Each  party  will  pay  his  own  costs  in  this  court. 

Let  this  opinion  and  decree  be  certified,  Ac. 

Per  Curiam.  Judgment  accordingly. 
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JOHN  W.  HINSDALE  v.  A,  G.  THORNTON  and  others. 

Where  a  purchaser  of  land  takes  from  the  bargainor  a  paper  writing- 
purporting  to  i)e  a  deed,  bnt  which,  on  account  of  defects  therein, 
c:ai  only  be  allowed  tlie  effect  of  an  agreement  to  make  title;  or  aa 
furnishing  a  ground  to  have  the  instrument  converted  into  a  deed  on 
the  ground  of  mistake,  he  acquires  oo  interest  that  is  subject  to  exe* 
cution. 

This  was  a  civil  action,  heard  upon  the  complaint  and  de- 
murrer thereto,  before  his  Honor  Juiuje  BturUm^  at  Spring 
Term,  1875,  of  the  Superior  Court  of  Cumbbrlakd  county. 

Tlie  complaint  alleged :  That  before  the  commencement 
of  the  action,  A.  G.  Thornton,  one  of  the  defendants,  was 
the  owner,  and  in  possession  of  certain  lands  therein  fully  de- 
scribed; that  on  or  about  Feb.  20th,  1866,  said  Thornton 
bargained  and  sold,  and  attempted  in  good  faith  to  cojivey, 
by  two  paper  writings  purporting  to  be  deeds,  the  fee  simple 
for  the  said  lands  executed  by  himself  to  James  W.  Lan- 
cashire, William  II.  Moreliead  and  Melvin  Lowery,  compoMng 
the  firm  of  Lancanfihire,  Moreliead  &  Lowery.  The  consid- 
eration of  the  said  pretended  deeds  was  f  1,000  in  cash  then 
paid  to  A.  G.  Thornton,  and  the  promissory  note  of  the  co- 
partnership unsecured,  for  the  sum  of  $2,600,  payable  to  the 
order  of  said  Tliornton  twelve  months  after  date.  The  lands 
were  not  wortli  more  than  one  thousand  dollars,  but  that  the 
firm  was  induced  to  purcliase  them  at  the  price  of  thii*ty-five 
hundred  di^lars  by  material  misrepresentation  of  facts  by  A. 
G.  Thornton. 

Said  paper  writings  were  delivered  and  received  in  good 
faith  as  valid  deeds  and  said  firm  was  put  in  possession  of  tlie 
premises  under  the  same,  but  they  have  never  been  registered 
according  to  law.  The  lamls  were  purchased  for  partnership 
purposes  and  were  occupied  and  used  as  such.. 

Said  paper  writings,  as  was  afterwards  discovered,  were  de- 
fective, for  want  of  a  seal,  which  was  left  off  either  through 
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fraud  or  tlirough  mistake  and  inadvertence,  contrary  to  the 
wifihes  and  intention  of  all  the  parties  thereto. 

On  the  10th  of  March,  1868,  the  interest  of  A.  Or.  Thorn, 
ton  in  said  lands  was  levied  on,  and  sold  on  the  1st  of  June, 
1868,  by  the  Sheriff  of  Cumberland  county  under  a  /.  fa. 
issuing  upon  a  judgment  recovered  in  the  Court  of  Pleas  and 
Quarter  sessions  of  Cumberland  county  at  March  Term,  1868, 
in  favor  of  John  W.  Hinsdale,  administrator  of  Mrs.  Maria 
Johnson  and  against  A.  G.  Thornton,  F.  W.  Thornton,  R 
W.  Thornton  and  J.  W.  Lett,  tlie  execution  being  tested  of 
March  Term,  and  returnable  to  June  Term,  1868.  F.  W. 
Thornton  and  W.  D.  Bayner  became  the  purchasers  at  tlie 
price  of  four  hundred  and  fifteen  dollars ;  with  full  notice  of 
the  possession  and  claim  of  the  firm  of  Lancanshire,  More- 
Lead  &  Lowery. 

F^W.  Thornton  and  J.W.  Lett  were  abundantly  responsible 
for  the  judgment  in  favor  of  J.  W.  Hinsdale,  administrator, 
and  that  the  execution  was  levied  at  the  special  request  of 
Lett,  upon  the  interest  of  A.  G.  Thornton  in  the  lands  afore- 
said as  well  as  all  other  lands  claimed  by  said  Thornton  in  the 
county  of  Cumberland. 

Since  the  said  sale  the  sheriff  has  made  and  executed  to  the 
purchasers  a  proper  deed  for  said  lands. 

Oj  the  5th  of  May,  1868,  A.  G.  Thornton  was  duly 
adjudged  a  bankrupt  in  the  District  Court  of  tlie  United 
States  for  the  Cape  Fear  District  of  North  Carolina,  and  that 
he  scheduled  the  said  promissory  note  for  $2,500  as  held  by 
liim  in  his  own  right  and  that  said  note  has  since  come  into  the 
hands  of  his  assignee  in  bankruptcy  who  now  holds  the  same. 

On  tlie  8th  of  January,  1870,  A.  G.  Thornton  received  faiB 
final  discharge  in  bankruptcy.  About  the  1st  of  July,  1870, 
F.  W.  Thornton  and  W.  D.  Raynor  by  deed  or  deeds  in  fee 
simple  conveyed  to  the  said  A.  G.  Thornton  their,  interest  io 
the  said  premises. 

On  the  17th  day  of  May,  1869,  the  interest  of  James  W. 
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Lancandiire  in  said  premises  was  sold  by  the  sheriflF  of  Cum- 
berland county  under  a  writ  of  Ven.  Ex.  returnable  to  May 
Term,  1869,  of  the  Superior  Court,  execution  having  been 
levied  upon  the  same  August  5th,  1867,  when  John  W.  Hins- 
dale became  the  purchaser  at  the  sum  of  $39.26  which  he  has 
paid  to  the  Sheriff,  and  has  received  a  deed  from  said  sheriff 
for  the  land. 

On  the  14th  day  of  Noveml>er,  1870,  R.  &  J.  McCaskell 
recovered  a  judgment  in  the  Superior  Court  of  Cumberland 
county  against  J.  W.  Lancanshire,  as  surviving  partner  of  the 
firm  of  Lancanshire,  Morehead  &  Lowery ;  (Morehead  and 
Lowery  were  then  dead)  upon  a  partnership  debt.  Execution 
was  issued  thereupon  returnable  to  Spring  Term,  1871,  and 
was  levied  upon  the  lands  aforesaid.  On  the  3d  of  April, 
1872,  the  premises  were  sold  under  said  execution,  when  John 
W.  Hinsdale  became  the  purchaser  for  the  sum  of  five  dollars 
and  received  the  SherifPs  deed  therefor. 

Before  the  commencement  of  this  action  the  plaintiff  de- 
manded of  the  defendants,  F.  W.  Thornton  and  W.  D.  Ray- 
nor  that  they  should  convey  the  legal  title  to  said  premises  to 
him,  with  which  demand  the  said  defendants  refused  to 
comply. 

That  the  plaintiff  demanded  of  A.  G.  Thornton,  before  the 
oommencement  of  this  action,  that  he  convey  the  legal  title  in 
aaid  premises  to  the  plaintiff,  with  which  demand  he  also  re- 
fused to  comply. 

The  complaint  demanded  judgment : 

1.  Setting  up  and  declaring  the  trust  in  respect  to  said 
premises,  in  such  of  the  said  defendants,  as  may  now  hold  the 
legal  title  thereto  to  the  use  of  the  said  plaintiff,  ana  adjudg- 
ing that  the  plaintiff  is  the  beneficial  and  equitable  owner 
thereof,  and  entitled  to  call  for  a  conveyance  to  him  of  the 
legal  estate  in  the  same,  free  and  discharged  from  any  claim  of 
said  defendants  or  any  of  them. 

2.  That  the  defendants  or  such  of  them  as  may  have  con- 
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trol  thereof  shall  produce  and  deliver  up  to  this  plaintiff  the 
Sheriff's  deed  aforesaid  conveying  A.  G.  Thornton's  interest 
in  said  premises  to  W.  D.  Ilaynor  and  F.  W.  Tliomton,  and 
the  said  deeds  for  the  same  from  W.  D.  Raynor  and  F.  W. 
Thornton  to  A.  G.  Thornton. 

3.  That  the  said  A.  G.  Thornton  shall  perfect  the  piqper 
writing  which  he  executed  to  Lancanshire,  Morehead  & 
Lowery ,  if  the  same  shall  be  produced,  and  if  not  that  he 
shall  execute  to  this  plaintiff  a  deed  in  fee  simple  for  said 
premises. 

4.  For  such  other  and  further  relief  as  may  be  proper, 
together  with  the  cost  and  disbursements  of  this  suit. 

The  defendant,  J.  W.  Lancashire,  ■  demurrred  to  the  com- 
plaint, and  for  cause  of  demurrer  alleged  : 

1.  That  it  appears  upon  the  face  of  the  complaint,  that  the 
plaintiff  has  no  right  to  maintain  the  action,  because  under 
the  deeds  which  are  set  forth  and  spcciiied  in  the  complaint, 
the  plaintiff  acquired  no  title  to  tlie  land,  the  interest  of  the 
defendant  in  the  execution  upon  whicli  tlie  said  deeds  are 
founded  not  being  subject  to  sale  under  execution. 

2.  And  because  it  is  6ho>Mi  by  the  complaint  that  the  in- 
terest of  tlie  parties  wlio  were  dead  at  the  time  of  the  com- 
mencement of  the  original  actions  under  which  plaintiff 
claims  were  sold  and  conveyed  by  the  sheriff's  deeds  which  are 
the  foundation  of  the  plaintiff's  claim  upon  the  land. 

Upon  the  hearing  his  Honor  sustained  tlie  demurrer  and 
the  plaintiff  appealed. 

The  case  was  argued  in  this  court  at  the  last  (June)  Term, 
1875,  when  an  advi^ur*  was  taken.  The  o\  inion  was  tiled  at 
this  term. 

UihHfiak^  with  whom  was  J.  C  JUcliaej  argued  : 
I.  The  cass  of  2 ally  v.  y/m/,  T2  N.  C.  Kep.,  336,  has  no 
application  to  tiiis  case,  for  the  reason  tiiat  there  the  ititje  woi 
to  be  retuifieU  until  th^  whole  ^f  the  purchase  numey  ehould  be 
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paifi^  while  in  our  case  it  appears  that  tlie  $1,000  in  cash  and 
the  note  for  $3,500,  payable  in  six  months  after  date,  were. 
rtfceiotd  in  ptiumefU.  Thornton  taking  the  rink  of  tht*  ctiiUciutn 
of  the  vnte  ttpoti  himsetf^  and  giving,  what  he  and  the  guar— 
antees  intended  to  be  and  thought  was  a  good  deed  for  the 
land.     Tliomton  cannot  now  be  permitted  to  take  advantage 
of  his  own  wrong,  by  holding  the  legal  title  for  security  of 
he  note  of  $3,500.     If  it  was  a  simple  mistake  on  his  part 
at  iir^t  that  he  left  off  tlie  seal,  it  is  now  a  fraud  for  liini  tO' 
set  it  up  as  a  defence,  thus  ratifying  his  mistake.     But  tliia* 
question  is  set  at  rest  by  the  able  decision  in  l*hHJip4  v^ 
Tu}  npi  »n.  (73  N.  0.  Rip.,  51:5.)  djci  b  1  at  th3  preioat  terin. 
There  it  is  held  diiitinctly,  that  where  one  takes  a  note  in 
p^iymeiii  for  a  tract  of  land  and  gives  what  he  thinks  and  in- 
tends to  be  a  valid  deed  for  tlie  same,  it  afterwards  appearing, 
that  a  mistake  was  committed  in  the  execution  of  the  deed 
that  requires  reformation,  the  grantor  cannot  set  up  in  defence- 
to  tlie  biU  for  reformation,  that  the  purchase  money  has  not 
been  paid.     So,  in  the  present  case  I^ncashire,  Morehead  and 
Lo^Ty,  the  grantees,  had  tlie  right  to  have  the  deed  perfected 
at  any  time,  witliout  tendering  the  amount  of  the  $3,500  note.. 
Thornton  held  the  bare  legal  title,  coupled  with  /to  interest,, 
but  subject  to  the  call  of  the  grantees  at  auy  moment.     This. 
is  so,  whether  the  contract  be  regarded  as  executed  under  tlie 
rale  that  equity  will  regard  as  done  that  which  ought  to  be- 
done,  or  whether  it  be  regarded  as  tlie  same  as  a  contract  to* 
convey  land,  th^  whi^U  of  the  purchme  motiey  being  paid. 
Thornton  then  held  the  legal  estate  in  trust   for  Lancashire^ 
Moreliead  and  Lowry.     It  being  an  unmixed  tinst,  (as  where 
a  bond  for  title  has  been  given  and  all  the  purchase  money 
paid,)  the  grantees   or  bargainees  owned  such  an  interest  aa 
could  be  sold  under  execution  against  them. 

II.  The  land  being  held  for  partnersliip  purposes,  went,  to 
Lancashire  as  surviving  partner,  for  the  payment  of  tirm.debts^. 
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and  could  be  sold  under  execution  on  a  judgment  on  a  firm 
debt,  jufit  as  permnai  property  in  his  hands  as  surviving  part- 
ner could  be  so  sold.  See  Baird  v.  Baini^  1  Dev.  &  Bat.  Eq., 
-with  which  Snvimey  v.  FatUm^  Winst.  Eq.,  does  not  conflict. 
Under  the  old  practice,  personal  property  of  the  intestate  in 
ilie  hands  of  the  administrator  was  subject  to  levy  and  sale 
under  execution. 

III.  If  the  land  was  properly  sold  in  the  hands  of  the  sur- 
viving partner  upon  a  partnerahip  debt,  the  title  is  now  in  the 
purchaser,  and  the  heirs  of  the  deceased  partners  are  now 
proper  parties. 

IV.  The  case  of  SUth  v.  I/x^hiMU  decides  expressly  that 
the  bare  legal  estate  of  a  trustee  can  be  sold  under  execution 
at  law,  and  tliis  was  in  accordance  with  all  the  authorities. 
Hence  Thornton's  legal  title  passed  to  F.  W.  Thornton  and 
W.  D.  Raynor  before  the  hanktuptoy  of  A,  G,  ThttmUm. 
After  the  discharge  of  A.  G.  Thornton,  this  same  title  is  re- 
conveyed  to  him  for  value.  The  good  faith  of  this  shifting  is 
not  called  in  question  here.  It  must  be  apparent  that  the  fact 
that  Thornton  went  through  bankruptcy  while  the  title  was 
out  of  him  does  not  make  it  necessary  to  bring  in  his  assignee 
in  bankruptcy  as  a  party.  We  are  in  no  sense  asking  for 
relief  against  a  bankrupt's  estate.  We  do  not  claim  through 
the  assignee.  The  case  of  Hlnm  v.  Eli»*^  73  N.  O.  Rep., 
293,  decided  at  June  Term,  1875,  has  no  applie^ition.  This 
is  the  case  wliere  it  is  held  that  the  Bankrupt  Court  alone 
has  jurisdiction  over  cases  affecting  a  bankrupt's  estate. 

V.  Defect  of  parties  is  not  Mpecifitfd  in  the  demurrer  as  a 
[ground   of  demurrer.     The  point  is  made  here  for  the  first 

time.  Tliis  is  not  the  usual  practice.  Should,  however  the 
court  hold  that  there  is  a  defect  of  parties,  which  is  fatal,  it  is 
asked  that  the  cause  may  be  remanded  for  the  proper  parties 
to  be  made.  We  think  that  if  tliis  course  is  adopted,  it  should 
be  without  costs,  as  the  plaintiff  is  taken  by  surprise  at  a  neu) 
ground  of  demurrer  being  urged. 
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VI.  If  it  should  be  held  that  tlie  legal  estate  passed  to  the 
purchaser  at  execution  8al6  of  Lancashire's  interest  at  the  sale- 
under  judjjjinent  on  firm  debt,  and  therefore  that  there  is  no 
need  for  Thornton  to  complete  the  deed,  it  will  still  be  ob- 
served that  othet'  relief  is  asked  ;  and  this  bill  will  not  be  dis- 
missed as  unnecessary,  for  it  may  be  regarded  as  a  bill  qui-^ 
timet,  or  to  retnore  cIa  mil  from  title.  We  have  a  right  to  have 
the  deeds  wliich  make  up  our  chain  of  title,  registered.  Tliis 
is  one  of  the  reliefs  demanded. 

Merrimon.  Ifuller  iSk  Aahr.  with  whom  were  W.  McL.  Mc- 
-ff'/y.  and   W.  A,  frvfAne,  eontrR: 

Lancashire,  Morehead  &  Lowery  had  no  estate  in  the  land^, 
and  fto  i/ttetefit  miftjfct  to  executfoii. 

They  had  a  contract  for  the  purchase  of  the  land.  Black- 
naU  V.  Pari^h^  6  Jones'  Eq.,  72  ;  Ltryi  y.  Patrick^  3  Murphy^ 
373. 

A  right  under  a  contract  to  purchase  is  not  such  an  equita- 
ble estate  as  may  be  sold  under  execution.  See  Hafnra  v^ ' 
Tftheri^Wj  2  Jones,  36  ;  ^privkle  v.  Martin^  66  N.  C.  Hep., 
McKtdhau  V.  Walker.  66  N.  C.  Rep.,  97,  Hutchuon  v.  y- 
m//w^,  67  N.  C.  Eep.,  160-161 ;  Ledbetter  v.  Andera^ij  Phil. 
Eq.,  p.  32. 

A  purchaser  with  only  bond  for  title,  not  having  paid  the 
whole  price,  has  no  such  interest  as  is  the  subject  of  execution. 
But  8ecu9  if  all  the  money  is  paid.  PhiUips  v.  Davis,  69  N. 
C.  Eep.,  119. 

Peaksow,  C.  J.  The  plaintiff  acquired  nothing  by  the  two 
deeds  of  the  Sheriff,  for  the  plain  reason  that  the  defendants, 
in  the  execution,  had  no  estate  or  interest  that  could  be  sold 
under  a  ncire  Jaciai*.  It  is  the  general  rule ;  nothing  but  a  le- 
gal estate  can  be  sold  under  a  fi.  fa^  See  the  matter  dis- 
cussed ;  Tally  v.  Raid,  73  K  C,  336,  afllrmed  at  this  term 
on  petition  to  rehear.  That  the  sheriff,  under  his  writ,  can 
sell  nothing  but  a  legal  estate^is  shown  by  its  words,  ^^  of  the- 
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goods  and  chattels,  land  and  tenements,"  &c.  "Lands  and 
tenements"  imply  the  ownership  at  law.  Such  has  been  the 
me  ming  of  these  words  ever  since  the  statutes  of  unriiinnv^ 
-aid  tJie  tune  of  the  conflict  between  the  houses  of  York  and 
Lancaster.  The  law  takes  no  notice  of  uses  and  trusts  nor 
of  equities  of  any  kind,  except  as  is  otherwise  provided  for 
by  statute.  An  exception  is  made  to  the  general  rule  by  the 
act  of  1812,  which  subjects  equities  of  redemption  and  trusts 
to  sale  under  a  Ji.  fa.  Under  this  statute  it  is  settled,  that 
when  a  vendee  pays  a  part  of  the  price,  and  tJikes  bond  for 
title  when  tlie  balance  is  paid,  his  interest  or  trust  cannot  bo 
sold  under  fl,  fa.  When  a  purchaser  takes  a  bond  for  title, 
it  would  seem  to  be  as  strong  a  case  as  wlien  he  takep  a  paper 
writing,  purporting  to  be  a  deed,  but  wliich  can  only  be  al- 
lowed the  effect  of  an  agreement  to  make  title,  or  as  furnish- 
ing the  ground  to  have  the  instrument  converted  into  a  deed 
on  the  ground  of  mistake,  which  could  hardly  be  allowed  ex- 
*<5ept  on  payment  of  the  balance  of  the  price ;  but  however 
this  may  be,  the  vendee  did  not  acquire  the  legal  estate,  and 
at  most,  had  only  an  equity,  which  certainly  docs  not  come 
•within  the  operation  of  the  act  of  1812. 

No  error. 

PsB  Curiam.  Judgment  affirmed* 


STATE  «.  W.  H.  H.  HOUSTON  and  others. 

.A  recognizance,  conditioned  that  the  'defendant  appear  at  the  Conrt 
House  in  <^\  on  the  8th  Monday  after  the  4th  Monday  in  March,  1875, 
is  not  forfeited  by  the  defendant's  failure  to  appear  on  the  22d  o; 
February,  18T5, 

iState  V.  Melton,  Bnsb.  426,  cited  and  approved.) 

Scire  Faei/ff^,  upon  a  recognizance  alleged  to  have  been  for- 
feited, tried  before  his  Honor  Judge  ^chenck^  at  August  Term, 
1875,  of  the  Superior  Court  of  MsoKLBNBUBa  countj. 
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Tlie  defendant,  W.  H.  U.  Houston,  was  arrested  to  answer 
a  bill  of  indictment  found  against  him  at  Fall  Term,  1874,  of 
Mecklenburg  Superior  Court,  and  lie  with  the  other  defen- 
dants entered  into  the  following  recognizance  : 

State  of  North  Carolina,  >  o  •  n  * 
\r  ^^  I  /^  i.  t  Superior  Court. 
Mecklenburg  County.      )       ^ 

Whereas  W.  H.  II.  Houston  has  been  arrested  on  a  charge 
of  the  State  upon  a  bill  of  indictment  for  forgery ;  Now 
therefore,  we  the  said  W.  H.  H.  Houston,  as  principal,  and  W. 
A  Trott,  E,  A.  Armfield,  C.  A.  Armiield,  C.  Austin,  John  I). 
Stewart,  J.  R.  Winchester  and  C.  B.  Curlee  as  his  sureties, 
acknowledge  ourselves  jointly  and  severally  indebted  to  the 
State  of  North  Carolina  in  the  sum  of  twenty-five  hundred 
dollars  each,  to  be  levied  of  our  several  goods  and  chattels, 
lands  and  tenements,  to  be  void  on  condition  that  the  said  W. 
H.  H.  Houston  shall  personally  appear  at  the  next  term  of  the 
Superior  Court  to  be  held  for  said  county  at  the  court  house 
in  Charlotte,  on  the  8th  Monday  after  the  4th  Monday  in 
March,  1875,  then  and  there  to  answer  said  charge  and  not 
depart  the  same  without  leave. 

Signed  and  sealed  this  14th  day  of  Dec,  1874,  before  S. 
H.  Walkup,  C.  S.  C,  of  Union  county.  State  aforesaid. 

W.  H.  H.  HOUSTON,  [Skal.] 
W.  H.  TROTT,  [Seal.] 

E.  A.  ARMFIELD,  [Seal.] 
C.  AUSTIN,  [Seal.] 

JOHN  D.  STEWART,  [Seal.] 
J.  R.  WINCHESTER,  [Seal.] 
C.  B.  CURLEE,  [Seal.] 

At  February  Term,  1875,  the  defendant  Houston  was  called 
and  failed  to  answer,  and  thereupon  judgment  7iisi  was  entered 
upon  his  recognizance. 

A  sci./a.  was  issued  to  Union  county  for  the  defendants  to 
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appear  at  Spring  Term,  1875,  and  show  cause  why  the  said 
judgment  should  not  be  made  ahsohite.  The  defendants  ap- 
peared in  accordance  to  the  f'*////  and  pleaded"**//  tiA  rear'  ,'* 
and  the  cause  was  continued  until  August  Term,  when  judg- 
ment was  rendered  for  the  defendants  and  the  State  appealed. 

AU*^rv(iy  General  flargrt'V,^  for  the  State. 
No  counsel  for  defendants. 

Heade,  J.  1.  That  the  bond  taken  in  this  case  is  good  as 
a  rec' g7iiza7ice  for  the  ap])e«rHiue  of  the  principal  deiendant. 
See  case  between  the  same  juirtiis  jtt  tliis  tenii;  and  ^tuUy 
Ehiey,  2  Winst.  71. 

2.  A  recognizance  for  the  aj>i.ejirauce  of  the  defem^ant  at 
the  next  term  of  the  court  to  be  laid  for  a  given  county  i* 
valid,  and  binds  the  defendant  to  appear  at  tlie  i.ext  term,  nd 
at  the  courthouse;  although  neither  time  nor  ph.ce  1  e  sje  1- 
fically  named  ;  because  every  one  knows,  or  is  presi  med  to 
know  the  time  and  place  of  holding  the  court.  Eut  if  the 
recognizance  xpfc{fy  time  and  place,  the  defendant  c*  nnot  be 
held  to  be  in  default  for  not  appearing  at  some  other  time  or 
place. 

Here  the  defendant  was  recognized  to  appear  at  the  next 
court  to  be  held  on  the  8th  Monday  after  the  4th  Monday  in 
March ;  and  he  was  called  out  on  22d  February.  An  addi- 
tional term  of  the  court  having  been  provided  for  by  statute 
to  be  held  at  that  time,  after  the  recognizance  was  taken  to 
appear  on  8th  Monday  after  4th  Monday  of  March  was  not 
forfeited  by  his  failure  to  appear  on  22d  February.  iStaU  v» 
Meltotiy  Busb.  426. 

There  is  no  error.     Tliis  will  be  certified. 

PsB  CuBiAM.  Judgment  affirmed. 
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STATE  r.  A.  M.  KING. 

In  order  to  constitute  a  Forcible  Trespass  there  must  be  some  demonstra- 
tion of  force  as  distinguished  from  mere  ^  or  s:  »s  by  a  display  of 
weapons,  or  other  outward  signs  of  violence,  or  by  numbers,  wliiih 
supply  the  place  of  violence,  and  are  equally  culcul  ited  to  put  in  fear. 

(StaUY.  Bay,  10  Ircd.  39;  State  v.  Cooington,  70  N.  C.  Uep.  71;  State 
V.  Armfiddy  5  Ired.  207:  State  v.  Pe/irman,^  Piiil.  1^'ep.  371,  and  Stute 
V.  PhifeTj  65  N.  C.  Rep.  321,  cited  and  approved.) 

This  was  an  indictment  tried  before  C  tfud  J.y  at  Fall  Term, 
1875,  of  Stokes  Superior  Court. 

The  indictment  contained  two  counts :  one  for  obtaining 
goods  by  false  pretense,  and  the  other  for  forcible  trespass. 
Upon  the  trial  the  defendant  moved  the  court  to  direct  the 
Solicitor  for  the  State  to  electt  as  to  the  count  upon  wliich  the 
defendant  should  be  tried.  The  motion  was  overruled  by  the 
court  and  the  prisoner  excepted. 

The  State  introduced  one  Wilson,  the  prosecutor,  as  a  wit- 
ness, who  testified  that  some  time  during  the  year  1875,  the 
defendant  came  into  his  store,  in  the  county  of  Stokes,  and 
desired  to  purchase  of  him  a  bolt  of  domestic.  That  he  at 
first  declined  to  sell,  telling  the  defendant  that  his  wife  desired 
the  cloth  for  her  own  use.  The  defendant  insisted  on  buying^ 
it,  promising  the  wntness  that  he  would  pay  him  the  money 
and  he  could  buy  other  goods  of  the  kind  by  the  time  his 
wife  would  need  it.  The  witness  then  measured  off  the  cloth 
and  laid  it  on  the  counter  telling  the  defendant  that  it  came  to 
$3.55.  The  defendant  picked  it  up,  carried  it  to  his  horse, 
which  was  hitched  in  the  road  about  five  paces  from  the  store 
and  laid  it  across  the  saddle.  He  then  returned  to  the  store, 
walked  up  to  the  comiter,  felt  in  his  pocket  and  taking  out 
some  money,  (witness  could  not  say  how  much)  told  the  wit- 
ness that  he  had  an  order  on  him  for  the  cloth  from  one  Wm. 
Edwards  which  he  must  take.  The  witness  replied,  "yoa 
12 
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promised  me  the  cash,  I  can't  take  an  order  from  Edwards ; 
that  the  order  was  just  but  he  could  not  accept  it,  that  he 
must  have  the  money."  The  defendant  then  turned  and 
walked  out  toward  his  horse.  The  witness  followed,  and  as 
the  defendant  was  about  mounting,  told  him  not  to  carry  off 
his  goods  until  he  had  paid  for  them.  The  defendant  then 
started  to  ride  off,  the  witness  being  present,  and  throwing 
down  the  order  looked  back  at  the  witness  and  said  with  an 
oath,  "  I  have  got  the  goods,  help  yourself  if  you  can.''  No 
other  person  was  present.  The  defendant  made  no  other  de- 
monstration of  force. 

His  Honor  instructed  the  jury  that  the  evidence  did  not 
sustain  the  allegation  contained  in  the  first  count  and  the  So- 
licitor abandoned  the  same. 

The  counsel  for  the  defendant  then  asked  the  court  to 
charge  the  jury  that  the  proof  did  not  sustain  the  allegation 
of  forcible  trespass.  The  court  declined  to  charge  as  re- 
quested, but  charged  the  jury  that  if  they  believed  the  wit- 
ness the  defendant  was  guilty  of  forcible  trespass  as  charged 
in  the  second  count  of  the  bill  of  indictment.  The  defen- 
dant excepted. 

The  jury  rendered  a  verdict  of  guilty,  and  thereupon  the 
defendant  moved  for  a  new  trial.  Motion  overruled  and  de- 
fendant appealed. 

No  counsel  in  this  court  for  the  defendant. 
Attorney  Oeneral  Hargrovey  ior  the  State. 

Bynum,  J.  This  case  is  governed  by  the  decisions  in  the 
State  V.  Rayy  1  Ired.  39,  and  the  St^ite  v.  Covingtony  70  N. 
C,  71,  where  it  is  held,  that  to  constitute  a  forcible  trespass, 
there  must  be  some  demonstration  of  force,  as  distinguished 
from  mere  words,  as  by  a  display  of  weapons,  or  other  out- 
ward signs  of  violence,  or  by  numbers,  which  supply  the  place 
of  force,  and  are  equally  calculated  to  intimidate  or  put  in 
fear,  as  was  the  case  ^of  the  8tate  v.  Amijiddy  5  Ired.,  307, 
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and  SUUe  v.  Pearmarij  Phil,  371,  cited  by  the  Attorney  Gen- 
eral. There  was  no  such  parade  of  force  or  numbers  in  our 
case,  but  bare  words  only.     There  is  error. 

The  other  count,  for  cheating  by  false  pretenses,  on  the  in- 
timation of  the  court  that  it  could  not  be  sustained,  was 
abajudoiied  by  the  Solicitor.  Perhaps,  as  fr^ned,  it  is  insnffi- 
eieHt,  but  the  attention  of  prosecuting  officers  is  called  to  the 
case  of  the  State  v.  Phifer^  66  N.  C.  831,  and  the  law  of  this 
State,  as  there  announced,  as  affording  an  indictable  remedy 
in  most  cases  of  fraud  and  meanness  like  this.  It  is  there 
laid  down  that  where  there  is  a  false  representation  of  a  sub- 
sisting fact,  calculated  to  deceive,  whether  the  representation 
be  in  writing  or  in  words  or  in  acts,  by  which  the  defendant 
obtains  something  of  value  from  another  without  compensa- 
tion  to  him,  it  is  indictable  as  a  cheat  by  false  pretenses.  The 
defendant  here,  in  substance,  represented  to  the  merchant, 
that  he  had  the  money  in  his  pocket,  and  would  pay  down  the 
cash  as  soon  as  the  cloth  was  measured,  and,  by  this  false  rep- 
reeention,  obtained  the  goods.  I  incline  to  think  that  Phif  er's 
ease  covers  this,  but  the  question  is  not  now  presented,  and 
we  do  not  decide  it.  Oertain  it  is,  that  unless  such  offences 
can  be  thus  reached,  it  is  incumbent  upon  the  Legislature,  in 
these  times  of  homesteads  and  exemptions,  where  a  civil  ac- 
tion affords  no  redress,  to  protect  society  and  tiade  against 
such  dishonesty,  by  some  adequate  legislation. 

Pbb  Curiam.    Judgment  reversed  and  venire  de  nov^ 
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STATE  r.  ROBERT  CHILDERS. 

Upon  the  trial  of  an  indictment  for  lirceny :  It  toas  held,  that  it  was  not 
error  in  the  court  Inlaw  to  ch:  r  re  the  jury»  ••That  all  the  evidence 
introduced  (the  defendant  having  introduced  no  evidence)  was  in- 
tended by  th(  S  'itc's  attorney  to  prove  to  them  that  the  def^^ndant 
feloniously  stt  L*,  took  and  cnrried  away,  the  money  of  A.  R  &  Son, 
charged  in  the  bi.l  of  indictment,  and  that  was  the  question  for  them 
to  determine;  that  if  the  evidence  satisfied  them  that  he  did,  then 
their  verdict  should  be  'pfullty ;'  but  if  the  evidence  did  not  so  satisfy 
them,  then  their  verdict  should  be  *not  guilty.' " 

Indictmknt  for  Laboeny,  tried  before  Parches,  J.^  at  Fall 
Term,  1875,  of  Wilkes  Superior  Court 

It  was  in  evidence  that  there  was  a  firm  engaged  in  mer- 
chandizing in  the  town  of  Wilkesboro,  under  the  name  and 
style  of  "A.  Eosseau  &  Son."  The  store  house  was  on  a 
cx)mer  and  a  door  opened  on  each  street. 

J.  O.  RoBseau  testified,  that  he,  one  Woodruff,  the  defen- 
dant and  another  person  were  in  the  store,  when  he,  the  wit- 
ness went  out  at  the  west  door  to  buy  some  wheat,  and  directly 
Woodruff,  who  was  his  clerk,  and  the  other  person  came  ont 
of  the  store  and  went  to  the  lumber  room,  and  left  no  one  in 
the  store  except  the  defendant.  He  saw  several  persons  on  the 
porch  beyond  the  door  on  the  soutli  side  of  the  store  house. 
He  remained  in  front  of  the  door  on  the  west  side,  where  he 
could  see  the  south  door,  and  that  no  one  was  in  the  store  after 
Woodruff  left,  except  the  defendant,  until  he  returned.  He 
remained  out  about  six  or  eight  minutes  after  Woodruff  left, 
when  he  stepped  in  at  the  west  door  and  defendant  was  either 
standing  in  or  in  the  act  of  stepping  out  at  the  south  door. 
Soon  after  going  in  he  went  to  the  money  draw  and  found 
that  several  dollars  of  fractional  currency  were  missing. 
After  making  inquiry  he  suspected  that  the  defendant  took 
the  money,  and  he  thereupon  called  the  defendant  from  off  tlie 
porch  back  into  the  counting  room,  and  at  the  same  time  called 
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in  one  McLean  and  stated  to  the  defendant  that  he  had  missed 
some  money  and  had  reason  to  think  that  he  took  it,  and 
wonld  not  be  satisfied  until  he  searched  him.  The  defendant 
said  he  did  not  have  the  money.  Rosseau  insisted  on  his  being 
searched.  The  defendant  at  first  refused,  and  said  after  being 
asked,  that  he  had  but  one  dollar,  and  that  he  too,  did  not 
know  how  much  he  had.  That  he  left  home  with  $2.60,  and 
had  been  spending  some  that  day. 

Roesean  then  called  in  the  sheriff  and  others  and  stated 
what  was  the  matter,  and  sat  down  on  the  head  of  the  bed,  the 
defendant  sat  near  the  foot  of  the  bed.  While  sitting  there 
several  persons  were  standing  aroan  I,  near  the  defendant,  and 
the  Sheriff  told  him  that  he'  was  under  arrest  and  must 
be  searched.  The  defendant  at  first  refused,  but  not  long 
after  got  up,  pulled  his  knife  and  some  strings  out  of  one  pocket 
and.  threw  them  on  the  bed,  and  told  tJiem  to  search  him.  In 
fte  bunch  of  strings  there  was  four  ten-cent  pieces.  They 
searched  him  and  found  no  money  except  these  ten-cent  pieces. 
Rosseau  stated  that  he  did  not  see  him  take  the  money,  nor 
did  he  see  him  have  it  at  any  time.  That  he  could  not  see 
thie  defendant  from  where  he  was,  at  the  west  door. 

McLean  was  examined  and  stated  that  he  heard  defendant 
deny  having  the  money.  That  while  the  defendant  was  sit- 
ting on  the  bed,  he  saw  his  right  arm  hanging  down  on  his 
right  side,  hk  hand  under  his  coat ;  at  the  same  time  he  saw 
the  bed  cover  move  up  as  if  th^  def endatit  was  putting  some- 
thing under  it.  Four  or  five  persons  were  standing  around 
near  the  defendant.  That  he  did  not  see  the  defendant  take 
the  money,  nor  did  he  see  him  have  it  at  any  time.  Soon  af- 
ter the  defendant  got  up,  the  witness  lifted  up  the  bed  cover, 
where  the  defendant  was  sitting,  and  one  Hunt  exclaimed, 
*^  there  is  the  money  under  the  cover."  Rosseau  examined  it 
and  said,  ^^  there  is  a  quarter,  t^t  is  mine ;  I  know  it  because 
of  its  torn  and  ragged  condition ;  that  he  first  refused  to  take 
it."     When  the  money  was  taken  out  from  under  the  cover, 

/ 

Digitized  by  LjOOQIC 


188  IN  THE  SUPREME  COURT. 


Stati  0.  Ohili 


the  defendant  said  it  was  not  his  money,  nor  did  he  know  any 
thing  about  it.  He  counted  the  money  found  under  the  bed 
coTer,  and  that  it  amounted  to  $6.50.  That  it  resembled  the 
money  he  had  lost  in  amount  and  size  of  bills.  There  was 
one  twenty-five  cent  bill  that  he  had  taken  from  a  customer 
not  more  than  fifteen  minutes  before ;  that  it  was  torn  and 
raggedy  and  he  at  first  refused  to  take  it,  and  by  this  ciroom* 
stance  could,  and  did  swear  positively  that  that  twenty-five 
cent  bill  was  his. 

Woodruff,  who  was  clerking  for  Rosseau,  testified :  That 
he  and  the  other  person  left  the  store  and  went  to  the  lumber 
room.  At  the  time  they  left,  the  defendont  started  and 
walked  toward  the  passage.  That  it  was  impossible  for  any 
one  to  have  taken  the  money  out  of  the  drawer  without  eitiier 
getting  behind  the  counter  or  getting  on  top  of  the  counter. 
He  did  not  see  the  defeildant  take  the  money  or  have  it  at  any 
time.  He  was  not  present  at  the  time  the  defendant  was 
searched.    He  heard  him  deny  having  the  money. 

Hunt  testified  as  follows:  That  he  saw  McLean  raise  the 
bed  cover,  at  which  time  he  saw  the  money  under  the  cover  in 
a  wad.  Rosseau  cotmted  it,  and  there  was  $6.50.  He  did 
not  see  the  defendant  take  or  have  the  money  at  any  time,  but 
saw  him  have  his  hand  imder  his  coat  and  pull  up  the  cover. 

The  Sheriff  being  examined,  also  testified :  He  got  into  the 
countiug  room  after  a  considerable  crowd  had  assembled,  and 
told  the  defendant  he  must  be  searched.  The  defendant  at 
first  refused,  and  then  consented,  pulling  out  his  knife  and 
strings  from  his  pocket  Mid  throwing  them  down  on  the  bed. 
They  searched  but  found  no  money  upon  the  person  of  Ae 
defendant.  He  did  not  see  the  defendant  take  the  money  <0 
have  it  at  any  time;  Tb^re  -were  four  ten  cent  pieces  among 
the  strings,  and  the  defendant  had  a  pocket  book  in  another 
pocket,  but  had  bo  meney  in  iL 

The  Staters  Attorney  did  not  ask  any  one  of  the  witnesses 
whether  he  UhA  of  put  the  numey  under  the  cover. 
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The  counsel  for  the  prisoner  asked  the  court  to  charge  the 
jury : 

1.  That  if  they  believed  the  evidence  deposed  to  by  the 
witneiseB,  the  defendant  would  not  be  guilty  of  larceny. 

2.  That  if  they  found  that  the  prosecutor,  Rosseau,  identi- 
fied the  twenty-five  cent  bill  simply  because  it  resembled  the 
twenty-five  cent  bill  he  had  at  first  refused  to  take  that  day> 
tbe  money  would  not  be  sufficiently  identified,  there  not  being 
a&y  private  mark  upon  it,  the  defendant  still  would  not  bo 
goihy. 

The  court  declined  to  give  the  special  instruction  prayed 
for,  and  charged  the  jury : 

That  all  the  evidence  introduced  (the  defendant  having  in- 
troduced no  evidence,)  was  intended  by  the  State's  attorney  to 
prove  to  them  that  the  defendant  feloniously  stole,  took  and 
carried  away  the  money  of  "  A.  Rosseau  &  Sou,"  charged  in 
the  bill,  and  that  was  the  question^  for  them  to  determine. 
That  if  the  evidence  satisfied  them  that  he  did,  then  their 
verdict  should  be  "  guilty."  But  if  the  evidence  did  not  so 
satisfy  them,  then  their  verdict  should  be  ^*  not  guilty." 

The  jury  r^idered  a  verdict  of  guilty,  and  thereupon  the 
defendant  moved  for  a  new  trial.  The  motion  was  overruled 
by  the  court  and  judgment  pronounced,  whereupon  the  pris- 
oner appealed. 

J£.  L  McCorJdey  for  the  prisoner. 
Attorney  General  Wir(fr9ve^  for  the  State. 

Peaeson,  C.  J.  This  is  a  clear  case  ot  larceny.  There  is 
no  error  in  the  charge  of  his  Honor.  We  find  no  error  in  the 
record.  ^ 

This  will  be  certified  to  the  end,  &c. 

Fkb  Ccbiam.  Judgment  affirmed. 
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STATE  V.  PETER  DOWNING. 

Where,  upon  the  trial  of  an  indictment  against  A  and  B  for  an  affray, 
it  was  in  evi(^ence :  That  A  had  gone  to  the  front  gate  of  B's  premises, 
and  nn  altercntion  having  arisen  l)etween  them.  B  had  ordered  A  to 
leave,  and  upon  his  refusal  to  do  so  had  gone  to  his  h«use,  soma  forty 
yards  distant  and  procured  his  pistol,  and  come  back  to  the  gate  witb 
it  in  his  hand,  A  in  the  mean  time  having  left  the  gate  and  walked 
off  some  thirty  yards.  Upon  seeing  B  with  the  pistol  in  his  hand,  A 
returned,  defying  at  the  same  time  B  to  shoot,  and  B  did  shoot  him 
in  the  leg:  It  «wm  hM,  that  it  was  not  error  to  charge  the  jury,  that 
in  any  view  of  the  case  the  defendants  were  both  guilty. 

Indictment  for  an  ffffai/j  tried  before  Moore^ «/".,  at  Spring 
Term,  1875,  Washington  Superior  Court. 

The  defendant  was  jointly  indicted  with  one  Levi  Arnold. 
The  facts  in  the  case  are  substantially  as  follows : 

During  tlie  month  of  -•August,  Arnold  came  to  the  front 
gate  of  Downing's  premises,  and  having  called  out  Downing's 
wife,  began  to  curse  and  abuse  her  husband,  because,  as  Ar- 
nold alleged,  Downing  had  committed  adultery  with  his  (Ar- 
nold's) wife.  Downing  came  from  his  house  to  the  gate,  re- 
maining on  the  inside.  At  that  time  Arnold  was  in  a  road 
leadnig  from  one  public  road  to  another.  The  portion  of  the 
road  on  which  Arnold  was  standing  was  upon  the  land  of 
Downing.  When  Downing  came  to  the  gate,  Arnold  charged 
him  witli  being  too  intimate  with  his  wife.  They  then  had 
some  words,  and  Downing  ordered  Arnold  to  leave,  which  he 
refused  to  do,  saying  he  came  to  kill  or  be  killed.  Downing 
then  said,  "  I  will  make  you  leave,"  and  Avent  to  his  house, 
(distant  about  forty  yards,)  got  his  pistol,  and  returned  to  the 
gate  with  it  in  his  hands.      * 

When  Downing  reached  the  gate,  Arnold  had  started  off| 
and  was  about  forty  yards  distant.  He  turned,  and  seeing 
Downing's  pistol,  opened  his  breast,  and  with  an  oath,  told 
Downing  to  shoot,  and  immediately  started  toward  the  gate 
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in  a  yiolent  manner.  When  he  was  near  the  gate,  Downing 
shot  him  in  the  leg.  The  gate  was  shut.  Arnold  had  no 
weapon.     Downing  had  only  one  arm. 

His  Honor  charged  the  jury  that  in  any  view  of  the  ca$e, 
the  defendants  were  both  guilty.     The  defendant  excepted. 

The  counsel  for  the  defendant  asked  his  Honor  to  charge 
the  jury,  that  considering  the  relative  strength  of  the  parties, 
and  the  threats  of  Arnold,  if  the  defendant  had  reasonable 
ground  to  believe  that  Arnold  was  about  to  inflict  upon  him 
great  bodily  harm,  he  had  a  right  to  use  such  force  as  was 
necessary  to  protect  himself,  and  if  they  should  find  that  he 
used  no  more  force  than  was  necessary  for  his  protection,  the 
defendant  Downing  was  not  guilty. 

His  Honor  declined  so  to  charge,  and  repeated  his  first  in- 
struction.    The  defendant  excepted. 

The  jury  rendered  a  verdict  of  guilty,  whereupon  the  de- 
fendant moved  for  a  new  trial.     Motion  overruled. 

The  court  rendered  judgment  against  the  defendants;  from 
which  judgment  the  defendant  Downing  appealed. 

Walter  Clark,  counsel  for  defendant : 

The  jury  are  the  sole  judges  of  the  weight  of  the  evidence. 
State  V.  Dwis,  1  Ired.,  126;  iState  v.  Ornw,  Ibid,  375.  Whar- 
ton's American  Criminal  Law,  1250.  Bishop's  Criminal  Law, 
vol.  2,  sees.  384,  627, 628,  634,  643.  St'ff't^  v.  Ha7Tis,  1  Jones, 
190;    WiUkowdy  v.   Wasnon,  71  N.  0.  Eep.,  471. 

Hence,  whether  the  defendant,  from  the  declarations  and 
actions  of  the  prosecutor,  had  reasonable  fear  of  bodily  harm, 
should  have  been  left  to  the  jury. 

Attorney  General  Hargrovey  for  the  State. 

Settle,  J.     We  concur  with  his  Honor  in  the  opinion,  that 
in  any  view  of  the  case,  the  defendants  were  both  guilty. 
The  evidence  furnishes  no   ground  for  the  defence  relied 
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upon  by  the  defendant,  to-wit,  that  one  having  reaaonable 
ground  to  believe  that  great  bodily  haim  is  about  to  be  in- 
flicted upon  him,  has  a  right  to  use  such  force  of  is  neceesaiy 
to  protect  himself. 

It  was  not  necessary  fbr  Downing,  after  he  had  left  the 
gate  at  the  road  and  gone  some  thirty  or  forty  yards  to  his 
house,  to  return  to  the  gate,  with  his  pistol  in  his  hand,  in 
order  to  protect  himself  from  great  bodily  harm*  If  indeed 
he  feared  such  harm,  it  would  se^on  that  the  house,  some  dis^ 
tance  from  his  antagonist,  was  a  much  safer  place  than  the 
side  of  the  road,  where  he  had  just  left  him. 

But  having  armed  himself,  he  returned  to  the  road,  e?i- 
dently  for  the  purpose  of  asserting  his  manhood,  and  attest- 
ing his  willingness  to  engage  in  combat. 

Why  go  to  the  gate  with  his  pistol^  for  self-defence,  whea 
Arnold  had  already  left  it  some  thirty  or  forty  yards?  What 
was  there  in  the  maimer  of  Arnold's  return  to  excite  his  fears 
of  great  bodily  harm? 

Arnold  opening  his  breast,  advanced  towards  the  gate, 
which  was  closed,  without  any  weapon,  defying  Downing  to 
shoot,  thereby  clearly  giving  his  assent  to  a  breach  of  the 
peace,  but  by  no  means  giving  Downing  any  reasonable 
ground  to  apprehend  great  bodily  harm. 

The  big  talk  of  Arnold,  that  he  came  to  kill  or  be  killed, 
amounted  to  nothing  in  connection  with  the  other  circom- 
stances,  and  evidently  did  not  put  Downing  in  fear. 

Indeed,  there  is  nothing  in  the  evidence  which  would  have 
justified  his  Honor  in  presenting  the  view  of  the  case  oonteft- 
ded  for  by  Downing  to  the  consideration  of  the  jury. 

Feb  Curiam.  Judgment  affirmed. 
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STATE  V.  SOL,  UICKETTS. 

The  role  that  a  prisooer  on  trial  for  perjary  can  be  convicted  only  upon 
the  testimony  of  twe  witnessea.  or  of  one  witness  supported  by  cor* 
roborating  circumstances,  does  net  affect  the  eompeteney  of  a  witnesr 
to  tbe  alleged  perjury.  But  if  at  the  ckme  of  the  case  for  the  prose* 
cotimn,  there  be  ne  other  witness  to  the  alleged  perjury,  and  no  cor^ 
roborating  circumstances,  the  court  will  direct  a  verdict  of  acquittal. 

Tbe  court  below  does  not  err  in  refusing  to  rule  out  the  admissions  ef 
the  defendant  on  the  ground  that  they  were  obtained  by  undue  in* 
fluence>  where  it  appears  by  the  examination,  preliminary  to  the  ad- 
mission of  such  evidence,  that  no  such  influence  was  used. 

The  declarations  of  the  defendant  made  after  the  commission  of  th« 
alleged  offence  are  not  competent  evidence  in  his  fayor,  unless  they^ 
become  a  part  of  the  re$  gwtm^ 

la  this  State,  in  general,  every  act  may  be  lawfully  done  on  Sunday^ 
which  may  lawfully  be  done  en  any  other  day,  unless  there  be  some 
statute  to  the  contrary.  Receiving  the  verdict  of  a  jury  on  Sunday 
is  not  forbidden  by  any  statute  of  this  State,  and  is  therefore  a  law- 
ful and  valid  act: 

{Blandy,  Whitfield,  1  Jones  122;  SUOe  v.  Williams^,  4  Ired.  400;  8loaf^ 
▼.  WU^ifard^  8  Ired.  807,  cited  and  approved ;  BuUing0r  v.  MarthaU^ 
70  N«  C.  Rep.  cited,  disting^hed  from  this  and  approved.) 

Brmnc,  J.  and  Sbttlb,  J.,  duHnUng. 

LnMCTMENT  for  Pe^yuayy  tried  betore  Buxton  J,  at  Fall 
Term,  1875,  of  Richmond  Snperior  Court- 

The  indictment  was  found  at  Spring  Term,  1875  of  Anson 
Superior  Court,  and  upon  affidavit  removed  to  Sichmond 
county. 

The  perjury  vas  alleged  to  have  been  committed  by  the 
prisoner  while  testifying  as  a  witness  upon  the  trial  of  the 
iaeoeB  in  a  divorce  suit,  tried  at  Anson  Superior  Court  at  Fall 
Term,  1874,  to-wit:  Martin  V.  Home  v,  Mary  E.  Home. 
The  petitioner  in  &at  case  alleged  adultery  against  his  wife  as 
ground  for  the  application,  and  the  defendant  in  her  answer 
alleged  adultery   against  the  petitioner,  charging  him  with 
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having  committed  adultery  with  one  Fanny  Home,  a  colored 
woman. 

The  defendant,  a  colored  person,  was  a  witness  for  the 
defendant  in  the  suit.  The  perjury  assigned  is  that  the  de- 
fendant swore  that  he  saw  the  said  Martin  V.  Home  at  the 
house  where  Fanny  Home  was ;  that  he  went  in  and  saw 
Martin  V.  Home  in  bed  with  Fanny  Home,  with  his 
clothes  off. 

Upon  the  trial  John  C.  McLaughlin  testified  on  the  part  of 
the  State:  "I  am  Clerk  of  Anson  Superior  Court  and 
administered  the  oath  to  Sol  Ricketts  in  the  usual  form,  as  a 
witness  at  Fall  Term,  1874,  on  the  trial  of  the  case  Martin 
V.  Home  v.  Mary  E.  Horne.  I  suppose  I  heard  the  whole  of 
Sol's  evidence.  The  substance  was  that  about  the  time  the 
Federal  troops  passed  through  the  county  of  Anson  he  was 
flying  around  Fanny  Horne,  and  on  one  occasion  he  went  to 
Fanny's  house  and  saw  Martin  V.  Home  there,  in  bed  with 
Fannie  Horne,  with  his  clothes  off.  That  there  was  no  one 
else  in  the  house  except  some  little  children  of  Fanny's." 

As  the  prisoner's  counsel  were  about  to  examine  the  witness, 
the  Solicitor  moved  the  court  that  all  the  witnesses  on  both 
fiides  except  the  witness  on  the  stand  be  separated  and  required 
to  leave  the  court  room.  The  motion  was  allowed  by  the 
court  after  objection  by  the  prisoner  that  the  motion  ought  to 
have  been  made  before  any  part  of  the  evidence  was  received 
by  the  court,  and  came  too  late  after  a  State's  witness  was 
partially  examined.  The  witnesses  were  all  sworn  and  sent 
-out  of  the  court  room.     The  prisoner  excepted. 

The  Solicitor  proposed  to  examine  Martin  V.  Home  who  is 
the  prosecutor  and  also  the  husband  of  Mary  E.  Horne.  The 
competency  of  tliis  witness  was  objected  to  by  the  prisoner. 
The  objection  was  overruled  and  the  witness  testified: 

"  I  was  present  at  the  trial  of  the  divorce  suit  in  which  I 
was  plaintiff  and  heard  Sol.  Rickett's  testify  that  he  saw  me 
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stripped  off  in  bed  with  Fanny  Home  in  1865.  This  was  not 
80.    I  never  was  in  bed  with  Fanny  in  my  life." 

To  the  ruling  of  his  Honor  admitting  the  testimony  of 
Martin  V.  Home  the  prisoner  excepted. 

The  Solicitor  proposed  to  prove  by  one  William  C.  Thread- 
gill,  that  two  or  three  weeks  after  tlie  trial  of  the  divorce 
suit  he  heard  the  prisoner  say  "  tliat  he  never  saw  what  he 
had  said  in  court  he  had  seen,  that  he  had  said  so  to  please 
flome  folks."  The  prisoner  objected  on  the  ground  that  the 
confession  was  obtained  by  improper  influence  exerted  by 
Threadgill.  The  preliminary  evidence  was  as  follows :  Sol 
Rickettfi  was  my  hu'ed  servant,  he  had  been  staying  with  me 
two  years  about  the  jail.  I  am  the  jailor  of  Anson  county. 
I  had  given  him  a  coat  that  morning,  also  a  drink.  I  gave 
him  a  drink  every  morning.  It  was  one  half  of  his  rations. 
I  furnished  him  with  clothing.  I  had  it  to  do.  That  morning 
Sol  said  to  me,  "  Mars  William,  Mars  Martin  is  mad  with  me 
about  that  court  house  business."  I  replied  "  Sol,  that  was 
pretty  heavy,  wasn't  it."  This  was  two  or  three  weeks  after 
the  trial  of  the  divorce  suit.  Sol  was  not  then  under  arrest. 
I  am  not  positive  whether  he  had  been  threatened  with  pros- 
ecution or  not.  I  and  Martin  V.  Home  are  intimate  and  Sol 
knew  it.     I  don't  think  I  held  out  any  inducement. 

The  Solicitor  contended  that  the  evidence  was  admissible. 
The  counsel  for  the  prisoner  again  objected.  The  court  over- 
ruled the  objection  and  the  prisoner  excepted.  The  witness 
then  testified  as  follows:  "Sol.  then  said  he  never  saw  what 
he  had  said  in  the  court  house  he  had  seen.  That  he  had  said 
80  to  please  some  folks,  or  the  old  folks.  I  forget  which  ex- 
pression he  used,  *some  folks'  or  ^old  folks.'  He  used  to 
belong  to  the  Ricketts,  the  parents  of  Mary  E.  Home.  The 
morning  he  told  me  this  I  gave  him  a  coat.  My  doing  so  had 
nothing  to  do  with  what  he  told  me.  He  said  he  was  afraid 
to  go  up  town,  that  Martin  was  mad  with  him." 
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The  defendant  introdnced  as  a  witnese  one  Enniss  Edwards, 
who  testified  as  follows : 

**  About  two  weeks  after  the  trial  of  the  divorce  snit,  I  and 
Sol.  Ricketts  were  sitting  on  the  store  steps  of  Mr.  Huntley, 
in  Wadesboro,  talking  together  of  going  off  to  work.  Martin 
V.  Home  and  William  C.  Threadgill  came  along  and  called 
Sol.  off,  and  spoke  to  him.  I  was  out  of  hearing  and  did  not 
hear  what  was  said.  Another  man,  named  Threadgill,  came 
along  and  he  and  William  C.  Threadgill  and  Martin  V.  Home 
went  into  a  grocery,  and  I  called  Sol.  back  to  me." 

Here  the  prisoner's  counsel  proposed  to  prove  that  Sol. 
Ricketts,  when  he  came  back  to  the  witness,  informed  him 
that  he  had  told  William  C.  Threadgill  and  Martin  V.  Home 
what  he  had  testified  to  on  the  trial  was  true.  The  counsel  of 
the  prisoner  contended  that  this  was  competent  as  corrobora- 
tory of  the  truth  of  the  prisoner's  evidence. 

The  court  excluded  the  evidence  because  the  statement  was 
not  made  by  the  prisoner  to  the  witness  in  the  hearing  of  the 
prosecutor,  and  because  it  was  made  after  the  trial  upon  which 
the  perjury  was  alleged  to  have  been  conmiitted,  and 
BO  came  within  the  general  rule  excluding  declarations  of  the 
accused  after  the  fact. 

The  defendant  again  excepted. 

The  trial  occurred  on  Saturday  of  the  first  week  of  the 
"  term,  and  was  protracted  into  the  night.  The  jury  retired 
about  10  o'clock.  Before  leaving  the  bench,  his  Honor  in- 
quired of  the  counsel  on  both  sides  if  they  were  content  that 
the  Clerk  should  take  the  verdict.  They  both  replied  "yes." 
His  Honor  then  left  the  courthouse.  The  jury  remained  all 
night  and  rendered  a  verdict  of  "guilty,"  at  8  o'clock  on  Sun- 
day morning.  The  Clerk  recorded  the  verdict  and  discharged 
the  jury.  On  Monday  the  verdict  was  read  to  the  Judge  as 
a  part  of  the  minutes. 

The  prisoner  excepts,  because  the  verdict  was  rendered  to 
the  court  on  the  Sabbath  day. 
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The  priBoner  moved  the  court  for  a  new  trial  on  account  of 
error  as  alleged  in  the  foregoing  exceptions.  The  motion  was 
overruled  by  the  court.  The  prisoner  then  moved  in  arrest 
of  judgment  for  error  in  receiving  the  verdict. 

The  motion  was  overruled.  Judgment  and  appeal  by  the 
prisoner. 

Walker,  for  the  prisoner. 

Attorney  Oetieral  Hargraoey  with  whom  was  Smith  cfe 
Strtmgj  for  the  State. 

BoDKAN,  J.  We  will  examine  the  exceptions  of  the  de- 
fendant in  tlieir  order. 

1.  This  was  properly  abandoned. 

2.  Martin  Home  was  a  party  to  the  divorce  suit  in  which 
the  alleged  perjury  was  committed.  He  was  allowed  to  tes- 
tify to  what  the  defendant  had  sworn  on  the  trial  of  that 
action  in  respect  to  an  occurrence  between  him  (Martin)  and 
one  Fanny  Home,  and  that  the  defendant  therein  swore 
falsely.  The  defendant  contends  that  the  witness  (Martin) 
was  incompetent  because  of  the  rule  that  a  prisoner  on  trial 
for  perjury  can  be  convicted  only  on  the  testimony  of  two 
witnesses,  or  of  one  witness  supported  by  corroborating  cir- 
cumstances. The  rule  is  admitted,  but  it  does  not  affect  the 
competency  of  the  witness  in  question.  He  was  one  witness 
to  the  allied  perjury,  and  if  at  the  close  of  the  case  for  the 
prosecution  there  had  been  no  other  witness  to  the  same  effect 
and  no  competent  evidence  of  corroborating  circumstances, 
the  court  would  have  directed  a  verdict  of  acquittaL 

3.  The  corroborating  circumstances  relied  on  were  the  ad- 
missionB  of  the  defendant  to  Threadgill,  that  he  had  sworn 
wisely  on  the  trial  of  the  divorce  suit.  The  defendant  ob- 
jected to  the  admission  of  this  evidence,  on  the  ground 
that  the  admissions  were  procured  by  undue  influence.    The 
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Judge  held  that  the  evidence  did  not  sliow  that  tliey  were  so 
procured  or  made.     We  concur  with  the  Judge. 

4.  The  Judge  excluded  the  evidence  of  one  Edwards,  by 
whom  the  defendant  proposed  to  prove  that  about  two  weeks 
after  the  trial  of  the  divorce  suit  the  defendant  told  him  that 
what  he  had  sworn  to  on  the  trial  was  true.  Defendant  ex- 
cepted. 

Tlie  case  of  L^iUivger  v.  Mornhall^  70  N.  C.  Rep.,  520, 
cited  by  defendant's  counsel,  does  not  sustain  his  exception. 
Tliat  a  person  wlio  has  sworn  to  a  fact,  in  court,  afterwards 
re-asserts  it,  has  no  tendency  to  prove  that  what  he  swore  to 
was  true.  He  would  be  just  as  likely  to  do  so  if  it  were  con- 
sciously false,  as  if  it  were  true. 

5.  The  defendant  contends  that  the  judgment  is  void  because 
the  verdict  wafi  rendered  on  Sunday,  the  case  liaving  been 
tried  and  given  to  the  jury  on  the  preceding  day.  lie  mainly 
relies  on  this  exception.  What  religion  or  morality  permit  or 
forbid  to  be  done  on  Sunday,  is  not  within  our  pro\dnce  to  in- 
qiui'e.  In  different  christian  countries,  and  in  different  a^ 
in  tlie  same  country,  very  differing  opinions  have  prevailed 
upon  tliis  question.  In  this  State  in  general  every  act  may 
lawfully  be  done  on  Sunday,  which  may  law^f ully  be  done  on 
any  other  day,  unless  there  be  some  act  of  the  Legislature  for- 
bidding it  to  be  done  on  that  day.  This  is  the  principle  on 
which  the  cases  of  Bland  v.    Wuitfiehi^  1  Jones  122  IState  v, 

WUli*init<^  4  Ire.,  400,  were  decided.  In  the  first  case,  a  levy 
on  personal  property  made  on  Sunday  was  held  void,  not  be- 
cause it  was  void  at  common  law,  or  upon  tlie  idea  that  the 
day  ought,  upon  religious  or  moral  doctrines,  to  be  kept  holy, 
but  because  a  statute  made  the  execution  of  process  on  that 
day  unla\vful.  In  the  latter  case,  the  court,  while  condemning 
the  conduct  of  the  defendant  in  requiring  his  slaves  to  work 
on  Sunday  as  immoral  and  reprehensible,  held  that  no  indict- 
ment could  be  sustained  against  him,  because  the  act  was  not 
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an  offence  at  common  law,  and  had  not  been  made  so  by 
statute.  Sunday  is  frequently  called  ^^tlitn  nmi  jarifiicuH.^^ 
McNaVy's  ca^e^  9  Co.  Rep.,  66,  b,  3  Thomas  Coke,  354  and 
note  3.  But  this  means  only  that  process  cannot  ordinarily 
issue  or  be  executed  or  returned,  and  that  courts  do  not  usually 
sit  on  that  day.  It  does  not  mean  that  no  judicial  action  can 
be  had  on  that  day.  On  the  contrary,  it  is  laid  down  in  books 
of  authority,  that  warrants  for  treason,  felony  and  breach  of 
the  peace,  may  be  issued  and  executed  on  that  day.  I  do  not 
doubt  that  if  the  circumstances  made  it  proper,  a  coroner  and 
his  jury  might  lawfully  hold  an  inquest  of  homicide  on  that 
day,  although  I  have  no  authority  for  the  opinion.  So  I  think 
that  a  magistrate  might,  upon  that  day,  hear  the  case  of  a 
prisoner  brought  before  him  on  a  criminal  charge,  and  admit 
him  to  bail  or  refuse  it.  "The  Sabbath  was  made  for  man." 
All  religious  and  moral  codes  permit  works  of  necessity  and 
charity  on  their  sacred  days.  The  instances  mentioned  come 
as  fully  vrithin  that  description  as  many  acts  which  are  ha« 
bitually  done  on  Sunday,  without  offending  public  sensibility, 
although  in  a  more  ascetic  age  they  were  thought  sinful. 
The  receiving  the  verdict  of  a  jury,  who  have  perhaps  beea 
long  confined,  and  may  be  mentally  and  physically  exhausted, 
m  order  that  they  may  be  discharged,  is  a  work  of  necessity 
within  the  conmion  and  the  legal  meaning  of  the  word,  and 
may  be  justified  on  religious  and  moral  grounds.  But  whether 
this  be  so  or  not,  it  is  not  forbidden  by  any  statute  of  this 
State,  and  is  therefore  a  lawful  and  valid  act.  I  think  that 
probably  it  has  repeatedly  occurred. 

We  do  not  say  how  it  would  be,  (if  we  may  suppose  such  an 
improbable  case,)  if  a  court  should  undertake  to  sit  on  Sunday 
for  the  trial  of  actions,  civil  or  criminal,  or  for  giving  jufig'- 
ments,  when  no  extreme  necessity  for  it  existed.  As  long 
practice  makes  the  law  of  a  court,  probably  its  proceedings  in 
such  cases  would  be  deemed  irregular,  as  was  held  in  the  in- 
13 
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stance  of  taking  a  deposition  on  Sunday,  in  iKfoan  v.  WkUfard^ 
3  Ire.,  307. 

Feb  Cubiam.     There  is  no  error  in  the  judgment,  whioh  is 
affirmed. 

Let  this  opinion  be  certified. 


A.   M.   LEWIS,   JR.  f>.  THE  nOAHD  OF  OOMMISSIONSBS  07 
WAKE  COUNTY. 

There  is  no  provision  of  1  iw  for  the  pnyment  of  witneeses  sumoKmed  to 
appear  and  testify  genera'.!/  before  the  grand  jury  '4n  certain  mat* 
ters  then  and  there  to  be  enquired  of;*'  and  there  is  no  authority  of 
law  to  issue  such  summons. 

Witnesses  are  entitled  to  compensation,  where  a  bill  is  prepared  and 
sent  to  the  grand  jury,  with  the  names  of  those  summoned  endoned 
thereon  as  sworn  and  sint. 

This  was  a  controversy  submitted  without  action,  npou  a 
case  agreed,  and  heard  before  his  Honor  Judge  Watis^  at  June 
Term,  1875,  of  the  Superior  Conrt  of  Wake  county. 

All  the  facts  in  the  case  are  stated  in  the  opinion  of  d^ 
conrt. 

There  was  judgment  in  favor  of  the  plaintiff ;  therenpos 
the  defendant  appealed. 

Busbee  dk  JSttsbiee,  and  (f.  H.  Snow  for  the  appellant 
Badger  dk  DevereusBj  Batohdor  dk  San^  and  A.  J£.  Lemk^ 
contra. 

Btnum,  J.  This  is  a  controversy  submitted  without  action* 
under  section  315  of  the  Code  of  Civil  Procedure,  upon  the 
following  case  agreed :     A.  M.  Lewis,  a  citixen  and  resid^t 
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of  Franklin  county,  on  the  8th  day  of  April,  1875,  was  served 
with  a  sabpcena,  in  the  following  words  and  figures,  to-wit: 

"Wake  County — hx  thb  Sufbbior  Ooubt. 
To  A.  M.  LewUy  Jr.^  Chreeting: 

You  are  hereby  commanded  to  appear  before  his  Honor  S, 
W.  Watts,  at  Saleigh,  instantery  to  give  evidence  in  a  certain 
matter  then  and  there  to  be  enquired  of  by  the  grand  jury. 
Herein  fail  not. 
Issued  the  8th  day  of  April,  1875. 

JNO.  K  BUNTING, 
Clerk  Superior  Court  of  Wake  county.^ 

Hie  plaintiff  attended  and  gave  evidence  to  the  grand  jury^ 
as  required.  Thereupon  a  witness  ticket  was  proved  by  him 
and  certified  by  the  Clerk  as  follows: 

"SUPEEIOB  COUKI^  )  SPEINa  TsBu,  1875. 

Wake  County.  )    Before  the  Grand  Jury. 

A.  M.  Lewis,  Jr.,  charges  the  State  for  six  days  attendance 
as  witness,  at  $1.50  per  day,  $9.00.     Mileage  at  5  cents,  $3.20. 
This  ticket  sworn  to  before  me,  10  cents.    Total  $12.30. 

JNO.  N.  BUNTING,  Clerk.'' 

The  above  case  agreed  was  submitted  to  the  Judge  of  the 
Superior  Court  of  Wake,  and  it  was  by  him  adjudged  that  the 
said  witness  ticket  be  allowed,  and  that  the  defendants  pay 
the  same.  From  this  judgment  the  defendants  appealed  to 
this  court. 

At  common  law,  no  costs  were  recoverable  by  the  plaintiff 
or  defendant,  in  civil  actions  or  in  criminal  prosecutions.  8 
Inst,  288.  No  fees  need  have  been  tendered  or  paid  by  the 
State,  to  compel  the  attendance  of  witnesses  in  criminal  cases, 
because  it  was  the  duty  of  every  citizen  to  obey  a  call  of  that 
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description,  and  because  it  was  a  case  also  in  which  he  was  in 
some  sense  a  party  as  a  member  of  the  commonwealtli,  sup- 
posed to  be  injured.     1  Greenl.  Ev.,  sec.  311. 

Costs  are  now  given  by  statute,  both  in  England  and  this 
country,  but  they  are  recoverable  by  law,  only  in  those  cases. 
State  and  civil,  where  they  are  allowed,  and  only  in  the  man- 
ner and  to  the  extent  allowed  by  law.  After  a  diligent  search 
through  the  body  of  our  statute  law,  we  have  been  unable  to 
find  any  provision  for  the  payment  of  witnesses  simunoned  to- 
appear  and  testify  generally,  before  the  grand  jury,  "  in  cer- 
tain matters  then  and  there  to  be  enquired  of."  The  sum- 
mons in  this  case,  does  not  command  the  attendance  of  the 
witness  at  a  term  of  the  court,  nor  purport  to  be  issued  by,  or 
under  the  authority  of  the  court,  nor  to  have  been  issued  in 
behalf  of  the  State,  nor  to  testify  for  the  State.  But  waiving 
these  irregularities,  and  assuming  the  summons  to  be  regular 
in  these  respects,  the  important  inquiry  remains,  whether  wit- 
nesses before  the  grand  jury  are  entitled  to  pay  for  attendance 
there,  and  if  so,  with  what  limitations.  The  result  of  the 
inquiry  is,  that  there  is  no  provision  of  law  for  their  pay, 
where  they  are  summoned  merely  to  testify  in  matters  of  en- 
quiry before  the  grand  jury:  but  that  they  are  entitled  to 
compensation  where  a  bill  is  prepared  and  sent  to  the  grand 
jury  with  the  names  of  the  witnesses  summoned,  sworn  and 
sent,  endorsed  thereon. 

Witnesses  are  not  entitled  in  the  first  case,  because  there  is 
no  authority  of  law  to  summon  and  send  them  before  the 
grand  jury,  upon  mere  matters  of  inquiry,  a  power  which,  if' 
allowed,  is  capable  of  the  grossest  and  most  oppressive  abuse, 
coupled  with  great  temptations  to  abuse  it. 

The  object  sought,  in  sending  the  witness  in  this  case,  be- 
fore the  grand  jury,  was  to  enable  that  body  to  ascertain 
whether  the  witness  knew  of  any  violation  of  the  criminal 
law,  and  if  he  did,  to  make  a  presentment  of  it  to  the  coiui;*. 
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Properly,  a  presentment  is  the  notice  taken  by  a  grand  jury 
of  any  offence,  from  their  own  knowledge  or  observation^ 
without  any  bill  of  indictment  before  them.  2  Inst.,  739.  1 
Chit.  Cr.  Law,  162.     1  Bish.  Cr.  Pro.,  731. 

In  England,  almost  every  offender  brought  before  the  court 
for  trial,  has  in  the  first  instance,  been  examined  and  commit- 
ted or  bailed,  by  a  magistrate,  in  the  ordinary  way,  having 
been  brought  before  him  by  a  police  oflScer,  on  his  own  judg- 
ment, or  on  the  complaint  of  some  private  individual ;  though 
cases  do  occur  where  an  offence  is  presented  by  the  grand 
jury,  without  preliminary  notice,  against  an  absent  party,  "  a 
mode  of  proceeding,^*  however,  says  Brown,  "  which  is  not 
commonly  resorted  to,  nor  expedient."  Com.  Law,  991.  4 
BL,  301.     Cooly,  311. 

The  English  practice,  which  thus  requires  a  preliminary  in- 
vestigation, where  the  accused  can  confront  the  accusers  and 
witnesses  with  testimony,  and  have  counsel,  is  more  consonant 
to  justice  and  the  principles  of  personal  liberty. 

The  powers  of  the  grand  jury,  therefore,  should  not  be  ex- 
tended farther  beyond  these  conservative  and  salutary  princi- 
ples, than  is  clearly  warranted  by  public  necessity  and  the 
most  approved  precedents.  A  prosecuting  officer  has  no  right^ 
of  his  own  motion,  or  upon  that  of  an  officious,  if  not  an  in- 
termeddling and  malicious  prosecutor,  to  send  witnesses  to  the 
grand  jury  room,  merely  to  be  interrogated  whether  there  has 
been  any  violation  of  the  criminal  law,  within  their  knowledge* 
The  law  denounces  such  inquisitorial  powers,  which  may  be 
carried  to  the  extent  of  penetrating  every  household,  and  ex- 
posing the  domestic  privacy  of  every  family.  The  repose  of 
society  as  well  as  the  nature  of  our  free  institutions,  forbid 
such  a  dangerous  mode  of  inquisition.  Wliile  the  grand  jury 
may  thus  proceed  in  prosecutions  instituted  by  themselves, 
upon  their  own  knowledge  and  observation,  private  individuals 
who  may  desire  to  prosecute  offenders,  have  the  right  to  in- 
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form  the  8olieitor  and  hare  him  to  frame  a  bill  of  indictment 
against  the  accnsed^  endorsing  upon  it  the  name  of  the  prose- 
eutoTi  as  aneh,  with  such  other  witnesses  as  he  may  desire,  hhI 
send  the  bill  with  the  witnesses  to  the  grand  jury.  The  real 
proseestor  thus  becomes  responsible  for  the  costs  of  a  crimi- 
nal  action  which  he  has  instituted.  As  a  general  propo6iti0ii, 
it  is  not  adyisable  for  the  prosecuting  officer  to  send  a  bill  to 
the  grand  yaj^  without  endorsing  upon  it  the  name  of  a  prose- 
cutor^  except  iqpon  presentments,  or  when  the  parties  have 
1>een  bound  over  by  committing  magistrates,  or  where  the  so- 
licitor is  directed  by  statute  to  send  bills  for  particular  offenoes. 
In  these  latter  cases  the  prosecutions  must  be  assumed  to  have 
been  instituted  on  good  cause  and  from  proper  motiTes,  as 
well  as  upon  due  deliberation. 

The  course  of  procedure  hereinbefore  indicated  as  the 
proper  one,  will  have  the  effect  of  bringing  to  justice  all  no- 
torious offenders  and  all  others  that  society  may  deem  worthj 
of  prosecution,  mad  at  the  same  time  protect  the  public  against 
frivolous  or  malicious  prosecutions,  aad  the  attendant  costs. 

It  was  stated  on  Lhe  argument  that  a  serious  accumulation 
id  costs  had  accrued  to  some  of  the  counties  from  the  ccHn- 
pensation  allowed  to  witnesses  summoned  and  sent  before  the 
grand  jury  upon  matters  of  enquiry.  The  practice  is  unwar- 
ranted by  law,  and  such  witnesses  are  not  entitied  to  pay  hr 
dieir  attendance.  So  far  as  tiiis  and  other  practices  eqoallj 
objectionable  are  followed  by  solicitors,  it  will  not  be  amiss  to 
•ay  this  much.  A  solicitor  is  not  a  judicial  officer.  He  can- 
not administer  an  oath.  He  cannot  declare  the  law.  He  can- 
not instruct  the  grand  jury  in  the  law.  That  function  belongs 
to  the  Judge  alone.  If  the  grand  jury  desire  to  be  informed 
of  the  law  or  other  of  their  duties,  tiiey  must  go  into  coa;t 
and  ask  instructions  from  the  bench. 

So  the  solicitor  has  no  business  in  the  grand  jury-roouL 
He  is  not  a  component  part  of  that  body.  It  is  true,  the 
l^rand  jury  is  a  component  part  of  the  court,  but  it  is  an  inde- 
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pendent  and  self-acting  bodj,  clothed  with  the  very  highest 
ninctionB)  and,  as  such,  is  responsible  to  the  law  and  to  society. 
None  bnt  witnesses  ha^fe  any  business  before  them.  No  one 
can  counsel  them  but  the  court.  They  do  not  communicate 
with  the  solicitor,  but  with  the  court,  either  directly  or  through 
an  officer  sworn  for  that  purpose.  They  act  upon  their  own 
knowledge  or  observation,  in  making  presentments.  They  act 
upon  bills  sent  from  the  court,  with  the  witnesses.  The  exam- 
ination of  witnesses  is  conducted  by  them,  without  the  advice 
or  interference  of  others.  Their  findings  must  be  their  own, 
uninfluenced  by  the  promptings  or  suggestions  of  others,  cr 
the  opp(*rtunity  thereof.  We  know  there  have  been  wide  de- 
partures from  the  principles  here  announced,  in  this  and,  per- 
haps, in  other  judicial  districts.  It  has  become  necessary, 
therefore,  to  review  the  ground,  and  recur  to  the  earlier  and 
more  correct  practice  as  it  was  established  by  those  who  have 
gone  before  us,  and  has  been  handed  down  by  tradition  and 
the  recollection  of  the  oldest  members  of  the  court. 

Having  decided  who  are  not  entitled  to  pay  as  witnesses,  it 
only  remains  to  ascertain  who  are  entitled  to  pay.  The  right 
it  d^ved  from  Bat.  Rev.,  chap.  105,  sees.  80,  84  and  chap. 
17,  sub.  sees.  848,  which  is  but  in  affirmance  of  Rev.  Code, 
chap.  28,  sec.  9,  and  chap.  85,  sees.  86  and  87.  Bat.  Rev., 
ehap  106,  sec.  80,  provides  that  "the  fees  of  vritnesses, 
whether  attending  a  term  of  the  Superior  Court  or  before  a 
referee  or  clerk,  shall  be  one  dollar  per  day.'*  Section  81 
provides  that  "  no  witness  summoned  in  a  State  case  shall  be 
allowed  to  prove  attendance  for  more  than  one  case  for  any 
one  day,"  &c  ;  and  section  88  for  proving  attendance  provides 
that  "  the  certificate  shall  state  the  Cfist  in  which,  and  the 
party  by  whom,  the  witness  was  summoned."  The  law  to  be 
extracted  from  these  statutes  seems  to  be  this :  Whenever 
the  parties  occupy  the  adversary  relation  of  prosecutor  and 
defendant,  where  a  judgment  for  costs  can  be  rendered  against 
a  defendant,  as  well  as  for  him,  there,  in  a  court  of  record. 
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the  witness  is  entitled  to  compensation.  We  think  a  just  and 
liberal  construction  of  the  statutes  will  embrace  both  a  ^^case" 
constituted  by  bill,  before  the  grand  jury,  and  a  "  case  "  con- 
stituted in  court,  upon  indictment  found. 

There  is  error.     The  judgment  is  reversed,  and  upon  the 
case  agreed  the  action  is  dismissed. 

Feb  Curiam.  Action  dismissed. 


JAMES  CALLOWAY  and  others  v.   T'^B    ORB    KNOB   COPPER 
COMPANY  and  others. 

la  a  joint  action  againstlseveral  defendants  some  of  whom  are  residents 
of  the  Stat«  in  whose  court  the  action  is  brought,  where  sucfa  resident 
defendants  are  unnecessary  or  merely  formil  parties:  It  U  not  error ^ 
upon  proper  affidnrit  an^l  bond  filed  by  the  non  resident  defendaats, 
to  remote  the  cause  to  the  Oircnit  Ooart  of  the  United  States. 

The  fact  thnt  snch  resident  defendants  were  m^e  puties  to  the  action 
upon  motion  of  the  non-resident  defendants,  is  im  naterial  and  con* 
stitutes  no  waiver  of  the  right  of  the  latter  to  a  removaL 

This  was  a  Motion  in  the  cause  heard  before  his  Honor, 
JfurcheJt,  e/.,  at  Fall  Term,  1875,  of  the  Superior  Court  of 
Ashe  county. 

The  defendants  moved  the  court  upon  affidavit  and  bond 
filed,  to  allow  the  action  to  be  removed  to  the  Circuit  Court 
of  the  United  States.  Upon  the  hearing,  the  motion  was 
allowed. 

All  other  facts  relating  to  the  points  raised  and  decided  in 
this  court,  are  fully  stated  in  the  opinion  of  Justice  Bodmait. 

From  the  ruling  of  the  court,  allowing  the  motion,  the 
plaintiffs  appealed. 
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J/.  Z.  MoCurkle^  for  the  appellants. 

Arm  field  d&  Folk  and  Johnstone  Jimes^  contra. 

BoDMANi  J.  The  plaintiffs  brought  their  action  to  re- 
cover certain  lands  lying  in  Ashe  county,  of  which  the  Ore 
Knob  Company  is. in  possession,  and  for  an  account  of  profits, 
&c.  The  plaintiffs  claim  title  under  a  deed  to  them  from 
Oeorge  £.  Miller  and  John  L.  Miller,  made  on  November  6th, 
1854.  The  defendant  company  claims  the  land  under  a  deed 
from  the  said  George  E.  Miller  (who  had  previously  purchased 
the  estate  of  the  said  John  L.  Miller)  dated  March  31st,  1873, 
to  Clayton,  and  by  him  conveyed  to  the  company.  The  de- 
fendants allege  that  the  deed  to  plaintiffs  was  obtained  by 
fraud,  and  that  the  grantors  therein  being  very  ignorant  men, 
were  informed  and  made  to  believe  that  it  was  merely  a  lease 
to  search  for  minerals,  &c. 

The  action  was  brought  against  the  company  alone.  But 
at  Spring  Term,  1875,  of  Ashe  Superior  Court,  on  motion  of 
the  company,  the  said  George  and  John  Miller  were  added  as 
defendants,  and  filed  answers  stating  substantially  the  same 
matters  in  defence  as  those  contained  in  the  answer  of  the 
company. 

The  cause  being  at  issue  at  Fall  Term,  1875,  Clayton,  for 
the  defendant  company,  made  affidavit  in  due  form  that  the 
property  in  dispute  was  worth  over  $500  ;  that  plaintiffs  were 
citizens  of  North  Carolina ;  that  the  company  was  incorpor- 
ated in  Maryland,  and  tliat  the  president,  directors  and  all 
the  stockholders  resided  in  that  State  ;  and  tliat  by  reason  of 
prejudice  and  local  influence,  the  defendants  in  his  belief 
would  not  be  able  to  obtain  justice  in  the  court  in  which  the 
action  was  pending.  The  defendants  also  gave  bond,  as  re- 
quired by  the  act  of  Congress.  They  thereupon  moved  that 
the  action  be  transferred  to  the  Circuit  Court  of  the  United 
States  for  trial,  which  motion  the  Judge  allowed,  and  from 
his  order  to  that  effect  the  plaintiffs  appealed  to  this  court. 
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The  act  of  Congress,  under  which  the  right  to  remove  the 
case  is  claimed,  is  in  the  following  words : 

"  Third.  When  a  suit  is  between  a  citizen  of  the  State  in 
whidi  it  is  brought,  and  a  citizen  of  another  State,  it  maj  be 
so  removed  on  the  petition  of  the  latter,  whether  he  be  plain- 
tiff or  defendant,  filed  at  any  time  before  the  trial  or  final 
hearing  of  the  suit,  if  before,  or  at  the  time  of  filing  said  pe- 
tion,  he  makes  and  files  in  said  State  court  an  affidavit,  slating 
that  he  has  reason  to  believe  and  does  belieye  that  from  preju- 
dice or  local  infiuence,  he  will  not  be  able  to  obtain  justice  in 
such  State  court."    Eev.  Stat,  of  U.  S.,  689. 

It  is  not  denied  that  if  the  Ore  Knob  Company  was  the 
sole  defendant,  it  would  be  a  proper  case  for  removal.  But  it 
is  contended  that  when  there  is  a  joint  action  against  several 
defendants,  and  some  of  them  are  citizens  of  the  State,  in 
whose  court  this  action  is  brought,  no  such  right  to  remove 
exists.  Case  of  the  Sewing  Machine  Companies ^  18  Wall 
This  may  be  true  where  all  of  the  defendants  have  a  conrnwrn 
interest.  But  surely  it  cannot  apply  where  the  defendants, 
who  are  citizens  of  the  State,  disclaim  any  interest  in  the  con- 
troversy, and  are  unnecessary,  or,  at  best,  merely  formal 
parties. 

The  pleadings  in  this  case  show  that  such  is  the  case  in  re- 
spect to  the  Millers.  It  is  not  material  that  they  were  made 
defendants  upon  the  motion  of  the  company.  That  act  being 
done  "^fliversc  ifttwtu,^^  was  not  a  waiver  by  the  company  of 
its  rtght  to  remove.  The  Millers  are,  nevertheless,  imneces- 
sary  parties.  No  judgment  is  prayed  for  or  against  them,  and 
they  disclaim  all  interest  in  the  controversy,  admitting  that 
they  had  assigned  all  their  estate  to  the  company. 

Judgment  below  afiirmed.     Let  this  opinion  be  certified. 

Feb  Cubiam.  Judgment  afiirmed. 
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BBNJAMIK  TJJmnS[B  v.  T.  A.  8TAT0N. 

A  was  indebted  to  B  by  aecomtia  18M;  B  tnaiffa<red  the  same  to  <?:. 
Afterwards,  and  within  three  years  before  action  brought,  A  Terb4]lj^ 
promised  C  to  pay  the  account.  This  pfomise  was  made  aabsM|«eB^ 
tm  the  adaption  of  C.  C.  P.  In  an  action  broni^t  by  G  upon  the  ao* 
count:  It  wa$  KM^  that  the  assignee  could  only  declare  upon  tba« 
promise  made  to  him ;  and  that  as  no  promise  had  been  made  in  wri- 
ting within  three  yeass  before  action  breught,  t&e  action  could  not 

(Jtei  T.  FitU,  t  Der.  A  B^  M6;  FalU  t.  Shnrritt,  Ibid,  ^71;  M^ 
Curry  t.  McKmon^  4  JoneSi  610;  Thomfton  t.  Qikr^ath^  ft  Jevues,  49S;: 
cited  aad  approved  } 

CiTiL  AonoNy  heard  upon  appeal  from  a  judgment  of  a^ 
Justice  of  the  Peace,  before  his ,  Honor  Judge  Mo^re^  at. 
Spring  Term,  1875,  of  the  Superior  Court  of  Pitt  county. 

The  complaint  was  in  the  following  words  and  iSgures : 

•*T.  A.  Stattok, 

To  BoBKBT  Obsbk,        Dr. 
1666.    To  Lumber,  $25.00^ 

Int.  for  two  years,  3.0O 


$28.0(r 


The  account  was  endorsed ; 

"Pay  the  within  account  to  B.  Fleming. 

R  GREENE.** 

Upon  the  trial  it  was  alleged  that  it  was  transferred  to  the 
plaintiff  for  a  raluable  consideration,  and  that  the  plaintiff  wa&. 
the  present  owner  of  the  cause  of  action ;  that  within  three 
years  next  preceeding  the  commencement  of  tliis  action,  the 
plaintiff  presented  the  account  to  the  defendant,  and  that  he 
promised  to  pay  the  same. 
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The  facts  alleged  were  admitted  and  the  defendant  relied 
upon  the  statute  of  limitations. 

Upon  the  hearing  his  Honor  rendered  judgment  in  favor  of 
the  defendant,  and  thereupon  the  plaintiff  appealed. 

*  "CnrUr,  for  the  appellant. 
Walter  Clark  and  Mullen  cfe  Meore^  contra. 

.  Bynum,  J.  In  Finn  y  Fittus  2  De^.  &  Bat.  236,  it  is  de 
«ided  that  in  an  action  begun  by  warrant,  there  is  no  other 
•declaration  than  the  statement,  how  the  debt  became  due. 
And*  whether  ttie  plaintiff 's  case  was  made  out  by  the  original 
promise  implied  by  law  from  the  delivery  of  the  articles,  or 
the  subsequent  express  promise  to  pay  for  the  articles  so  de- 
livered, such  case  was  embraced  by  the  statement  in  the  war- 
j^nt.  It  is  then  further  held,  that  had  the  action  been  com- 
menced by  writ,  where  a  formal  declaration  is  required,  a 
<M>unt  for  goods  sold  and  delivered,  would  equally  have  em- 
l>raced  the  first  and  second  promise,  but  that  the  promise  must 
be  if/entical  and  by  the  *fant£  man  Ut  the  same  manj  else  a  re- 
covery can  be  had  only  on  the  count  on  the  new  promise. 
Where  the  old  and  new  promises  have  been  made  to  the  same 
individual  in  the  same  right,  the  action  on  the  old  promise  will 
lie,  and  is  the  well  settled  form  in  this  State,  following  the 
English  courts,  where  this  form  of  declaration  is  adopted. 
When  the  defendant  pleads  the  statute  of  limitations  as  a  bar 
to  the  action,  the  plaintiff  replies  the  new  promise,  which  when 
tehown,  is  evidence  of  the  renewal  or  continuance  of  the  old 
promise.  So  far  have  the  courts  gone  in  sustaining  the  decla- 
iration  upon  the  original  promise  that  in  Falls  v  Sherril/y  2 
Dev.  &  Bat.  371,  it  was  held  that  where  an  action  is  begun 
on  a  contract  barred  by  the  statute,  a  promise  made  a/ier  the 
action  is  commenced,  is  sufficient  and  will  take  the  case  out  of 
ithe  statute,  because  it  is  evidence  of  a  eanUnuing  promise* 
In  McCarry  v  McKesson^  4  Jones  510,  the  sune  line  of  de« 
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dsions  is  affirmed,  and  il  is  /t^/rfj  that  where  the  old  promiBO' 
is  barred  and  the  new  one  relied  on  to  repel  the  statute,  the- 
declaration  must  be  upon  the  first  assumpsit,  and  the  second 
revives  the  first,  provided  it  is  made  between  the  same  parties 
to  do  the  same  thing. 

Bat  while  tlie  decisions  are  uniform  that  it  is  proper  to  de- 
clare upon  the  original  contract,  they  are  equally  uniform  that 
the  declaration  must  be  upon  the  new  promise,  where  the  con- 
tract is  made  with  one  and  the  new  promise  to  anotlier.  In 
2'ht*tiip>Ofi  V.  G'drtaih^  3  Jones,  493,  it  i»  held,  that  where  » 
note  without  seal,  payable  to  bearer,  is  transferred  by  delivery 
to  several  holders  smjcessively,  and  after  three  years  from  it» 
maturity,  a  suit  is  brought  on  it,  a  new  promise  made  to  a 
previous  holder,  cannot  avail  a  subsequent  holder,  to  repel  the 
statute  of  limitations.  '^  If  the  new  promise  is  to  deliver  a 
horse  or  other  specified  thing,  in  consideration  of  the  old  debt^ 
of  course  the  action  must  be  on  the  new  promise.  So  if  the 
debt  was  due  to  the  testator  and  the  new  promise  is  to  the 
executor."  So  also,*in  an  action  by  an  assignee  of  an  insoK 
vent  debtor,  for  money  due  him  before  his  insolvency,  stating 
the  new  promise  to  have  been  made  to  the  plaintiff,  the  actioa 
must  l>e  on  the  new  promise. 

To  allow  the  operation  of  the  statute  as  a  bar  to  the  action, 
to  b^  defeated  at  all  by  a  new  promise,  has  been  by  the  courts 
regretted  as  an  imwise  departure  from  the  strict  letter  of  the 
statute,  and  the  direction  of  the  decisions  now  is  to  adhere  to 
tlie  letter  of  the  statute,  except  where  a  departure  from  it  is 
settled  by  authority.  But  "  there  is  no  higher  evidence  of  the 
law,  than  the  forms  of  pleading,  settled  and  adopted  by  uni- 
versal usage,  through  a  long  course  of  time."  The  doctrine 
that  the  statute  of  limitations  can  be  removed  by  proof  of  a 
new  promise,  has  been  restricted,  first,  to  actions  on  promises;, 
second,  the  new  promise,  to  repel  the  statute,  must  be  made 
to  the  same  person  and  to  do  the  same  thing,  in  order  to  sup- 
port an  action  on  the  old  promise ;  and  third,  when  the  orig- 
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inal  contract  Is  made  with  one  and  the  promise  relied  on  to 
repel  the  statute  is  made  to  another,  who  is  the  plaintiff  in  the 
action,  the  cause  of  action  is  the  new  promise,  and  it  must  be 
-declared  on.  Thompson  v.  Oilreath^  3  Jones,  493,  and  the 
authorities  there  cited  and  commented  on.  We  have  only  to 
apply  these  principles  to  oar  case.  The  account  sued  on,  was 
made  by  the  defendant  with,  and  was  due  to,  one  Greene,  in 
1866,  who  sold  and  transferred  it  to  the  plaintiff.  The  defen* 
«dant  afterwards,  and  within  three  years  before  this  action  was 
b^un,  promised,  without  writing,  to  pay  the  account  to  the 
plaintiff.  The  assignee  can  declare  only  upon  the  promise 
made  to  him,  but  that  promise  was  made  after  the  adoption  oi 
the  Code  of  Civil  Procedure,  the  Slst  section  of  which  pro- 
vides :  "  No  acknowledge  or  promise  shall  be  received  as  evi- 
-dence  of  a  new  or  continuing  contract  whereby  to  take  the 
•case  out  of  the  operation  of  this  title,  unless  the  same  be  oon* 
tained  in  some  writing  signed  by  the  party  to  be  charged 
the9*eby,  but  this  section  shall  not  alter  the  effect  of  any  pay- 
2nent  of  principal  or  interest." 

No  promise  in  writing  having  been  made  within  three 
jears,  the  limitation  prescribed  in  the  statute,  the  action  can- 
not be  maintained. 

How  it  would  have  been,  had  the  old  and  new  pronuse  been 
siade  to  the  same  person  in  the  same  right,  is  an  important 
question,  not  now  pres^ited,  and  upon  which  no  opinion  is 
^ven. 

There  is  no  error. 

Fbb  CuBiAic  Judgment  affirmed* 
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Opon  the  trial  of  an  indictment  under  chap.  82,  sec.  72,  Battlers  Revi* 
sal,  (betting  on  a  f^me  of  chance,)  the  jury  returned  a  special  verdict, 
finding:  At  the  time  specified  in  the  indictment*  there  was  kept  a 
place  on  Wilmington  street,  in  Raleigh,  where  there  were  sold,  small 
oral  shaped  cards,  with  certain  numbers  on  them ;  that  there  were 
also  in  a  box  a  certain  number  of  enTelopea,  containing  each  one  card 
with  a  number  on  it.  The  party  bought  one  of  the  cards,  and  was 
permitted  to  draw  from  the  box  an  envelope ;  if  the  number  on  the 
card  corresponded  with  any  one  of  the  numbers  on  the  oval  card,  the 
purchaser  got  ten  times  the  amount  invested.  The  envelopes  and  the 
oval  cards  were  kept  on  a  table  at  which  tlie  proprietor  stood.  The 
defendant  bought  and  drew  a  card  at  the  time  specified  in  the  bill  of 
indictment.  It  was  called  a  gift  enterprise,  and  so  licensed.  Edd: 
That  the  enterprise  was  a  lottery,  and  the  parties  who  sold  the  tickets 
were  not  indietable  under  said  section,  and  the  purchaser  thereof  was 
not  indictable  at  all,  for  the  reason  that  the  statute  did  not  make  it 
an  indictable  offence  to  purchase  lottery  tickets. 

iHDiomcBNTi  tried  before  WattSj  J.,  and  a  jury  at  January 
Tarm,  1875,  of  the  Superior  Court  of  Wake  county. 

The  defendant  was  indicted  under  chap.  32,  sec.  72,  Battle's 
Bevisal,  for  phtying  at  a  game  of  chance.  The  jury  rendered 
the  following  special  verdict : 

At  the  time  specified  in  the  indictment,  there  was  kept  a 
place,  on  Wilmington  street,  in  Baleigh,  where  there  were 
sold  small  oval  shaped  cards  with  certain  numbers  on  them ; 
that  there  were  also  in  a  box  a  certain  number  of  envelopes, 
containing  each  one  card  with  a  number  on  it.  The  party 
bought  one  of  the  cards  and  was  permitted  to  draw  from  the 
box  an  envelope ;  if  the  number  on  the  card  corresponded  to 
any  one  of  the  numbers  on  the  oval  card,  the  purchaser  got 
ten  times  the  amount  invested.  The  envelopes  and  the  oval 
cards  were  kept  on  a  table  at  which  the  proprietor  stood. 

3.  The  defendant  bought  and  drew  at  the  time  specified  in 
the  bill  of  indictment. 
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3.  It  was  called  a  gift  entei'prise  and  so  licensed. 

4.  If,  upon  this  state  of  facts,  the  court  be  of  the  opinion 
that  the  defendant  is  guilty,  tlie  jury  so  find,  otherwise  they 
say  for  their  verdict  that  he  is  not  guilty. 

It  was  adjudged  by  the  court  that  the  defendant  was  not 
guilty,  and  tliereupon  the  State  appealed. 

J^unhee  dk  Btfftbee,  for  the  defendant,  arghed : 

Defendant  is  indicted  in  two  counts,  (amounting  practically 
to  one — the  only  variation  being  between  a  charge  of  playing 
and  betting  money,)  for  a  violation  of  Battle's  Revisal,  chap. 
32,  sec.  72,  for  betting  money  or  playing  at  a  gaming  table. 

The  defendant  is  not  indicted  for  a  violation  of  section  69. 

The  proceeding  described  is  clearly  a  lottery.  Bishop  on 
Stat.  Crimes,  sees.  952,  953,  954,  955,  956.  JJMv.  the  C^taie^ 
5  Sneed  (Tenn.)  507,  509. 

It  is  not  now  indictable  to  construct  n  jplnc^  at  which  games 
of  chance  are  played,  &c.,  as  it  was  in  1848,  as  in  taU  v- 
Oujtnh^  8  Ired.,  273.  Rev.  Stat.,  chap.  34,  sec.  68,  is  not 
now  in  force. 

It  is  only  indictable  "to  erect,"  &c.,  and  to  play,  &c.,  at  a 
gaming  table  (other  than  a  faro  bank,)  by  whatever  name 
called,  at  which  games  of  chance  shall  be  played. 

By  admitted  law  of  construction,  "a  gaming  table,  otlier 
than  a  faro  bank,"  means  a  table  of  like  kind.  It  is  not  in- 
tended that  a  buyer  of  a  lottery  ticket  should  be  indicted, 
because  there  was  a  table  in  the  room  in  which  the  tickets 
were  sold,  upon  which  they  were  placed.  Rev.  Stat.,  chap. 
34,  sec.  68 ;  Rev.  Code,  chap.  34,  sec.  72 ;  Bat.  Rev.,  chap.  32, 
sec.  72. 

As  to  what  gaming  tables  were  meant,  see  Bish.  on  Stat, 
Crimes,  sec.  866;  liitte  v.  Ovminonwealthy  18,  B.  Monroe 
(Ky.)  35,  39,  40. 

In  a  game  there  must  be  a  winner  and  a  loser,  but  in  a  lot* 
tcry  as  the  prizes  are  to  be  distributed  in  any  event,  the  man- 
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uger  does  not  win,  because  the  ticket  purchaser  loses.  Bisho;^ 
«57,  858. 

Settle,  J.  The  enterprise  descrbe  1  in  the  special  verdict 
is  a  lottery ;  and  a  lottery  is  a  species  of  gomhling ;  and  gamb- 
ling is  immoral  and  is  denounced  by  statute.  But  all  gaiming 
is  not  immoral,  and  it  may  be  that  all  immoral  games  are  not 
prohibited  by  statute.  And  however  immoral  this  or  that 
game  may  be,  we  cannot  go  outside  of  the  statute  law  of  this  State 
to  punish  those  who  play  at  them.  The  managers  of  a  lottery 
and  also  their  agents  for  selling  tickets,  are  indictable  under 
chap.  32,  sections  69  and  90  of  Battlers  Revisal ;  but  these 
sections  do  not  embrace  persons  who  buy  their  tickets. 

The  object  of  these  two  sections  is  to  punish  the  chief  offen- 
ders, who  inaugurate  and  carry  on  the  schemes  specified  there- 
in, but  they  were  not  framed  ■  to  catch  small  and  occasional 
transgressors  of  morals  and  propriety. 

This  is  not  so  however  with  sections  71  and  72  of  the  samo 
chapter,  which  denounce  faro  banks  and  gaming  tables  (other 
than  a  faro  bank),  by  wliatever  name  such  table  may  be  called  ; 
for  in  these  sections  the  meshes  are  so  adjusted  as  to  catch 
both  large  and  small;  in  fact  all  who  participate  in  such 
games. 

The  indictment  in  the  case  before  us  is  framed  upon  section 
72,  but  the  facts  do  not  support  it. 

The  State  lays  stress  upon  the  fact  that  the  lottery,  or  gamp^ 
if  you  choose,  was  carried  on  at  a  table.  The  classes  of  offen- 
ders specified  in  sections  69  and  70  cannot  be  enlarged,  nor 
can  those  specified  in  sections  71  and  72  be  diminished  by  the 
mere  circumstance  of  the  presence  or  absence  of  a  table  in  tho; 
room  or  place  where  they  carry  on  lotteries  and  games. 

In  other  words  while  the  seller  of  a  lottery  ticket  is  indict- 
able, the  purchaser  is  not,  and  simply  for  the  reason  that  the 
statute  makes  it  so. 

,  Can  the  fact  that  the  purchaser  of  a  lottery  ticket,  ob!;aiixed 
14 
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(cit  at  a  tabley  instead  of  on  the  street,  effect  his  guilt  under  the 
statute  ?     We  think  not. 

We  have  examined  Bishop  on  Statutory  Crimes,  and  all  the 
Chses  cited  by  counsel  for  the  prosecution  and  defense,  and  as 
Star  as  they  are  applicable  to  our  statute  they  support  the  con- 
clusion at  which  we  have  arrived. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Peb  Curiam.  Judgment  affirmed. 


J.  F.  G.  SPEARS  and  wife  u.  R.  L.  SNELL. 

Battle's  Revisttl,  chap.  5,  see,  8  provides:  **Th6  Judges  of  Probate  in 
their  respective  counties  shall  bind  out  as  apprentices,"  all  orphans 
whose  estates  are  of  so  sni  '11  value,  that  no  perison  will  educate  and 
maintain  them  for  the  profits  thereof. 

Therefore,  where  the  uncle  of  an  orphan  was,  upon  petition,  withwit  no- 
tice to  his  mother,  appointed  guardian,  and  subsequently  the  mother, 
who  had  again  married,  filed  a  petition  prayin^i:  that  the  order  of  ap- 
pointment be  revoked  and  that  she  be  appointed  guardian ;  and  upon 
the  hearing  it  appeared  that  the  orphan^s  estate  was  very  smaU,  and 
neither  of  the  parttea  offered  t«  maintain  and  educate  him  for  the 
promts  thereof:  It  tocuJield^  that  the  court  below  erred  in  revoking  said 
order  and  appointing  the  petitioner  guardian,  upon  her  filing  bond  as 
required  by  the  court;  and  that  the  erphan  sheuld  have  been  bound 
out  as  an  apprentice. 

The  Probate  Court  of  the  county  in  which  such  orphan  has  acquired  a 
settlement  has  jurisdiction  of  the  proceeding,  which  should  be  enti- 
tled In  re  A.  B.  &c. 

The  Probate  Judge  had  authority  and  ought,  in  the  exercise  of  a  legal 
discretion,  upon  the  application  of  the  step-father,  acting  in  the  name 
of  his  wife,  made  within  a  reasonalle  time,  to  have  revoked  the  or- 
der appointing  the  uncle  guardLn,  without  notice  to  the  mother,  and 
heard  the  same  de  novo. 

The  boy  was  a  competent  witness,  and  ought  to  have  been  examined  in 
that  character,  and  bis  feelings  and  wishes  ought  tm  be  allowed  se* 
'nous  consideration  by  the  court,  in  the  exercise  of  its  discretion  as  to 
the  person  to  whose  control  he  was  to  be  subjected. 

This  case  was  an  Appbal  from  the  decision  of  his  Honor, 
Schenckj  J^  affirming  his  judgment  of  the  Probate  Oonrt  of 
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Oababrus  county,  appointing  the  plaintiff  guardian  of  one  0. 
A-  Snell,  an  orphan.  The  case  was  heard  at  Chambers,  June 
19th,  1876. 

The  following  are  the  facts,  as  found  by  the  Probate  Judge : 

*^  J.  F.  G.  Spears  and  his  wife,  Margaret,  applied  to  the 
court,  upon  affidavit,  to  revoke  the  letters  of  guardianship 
heretofore  issued  to  R.  L.  Snell,  over  the  person  and  estate  of 
Cyrus  A.  Snell,  a  minor,  and  to  appoint  the  applicant,  Mar- 
garet Spears,  guardian  of  said  minor.  The  said  Spears  and 
wife  are  persons  of  good  character.  The  said  Margaret  is  the 
mother  of  Cyrus  A.  Snell,  by  a  former  marriage.  Cyrus  is 
in  his  thirteenth  year.  He  was  bom  at  his  grandfather's 
(Elias  Snell,)  now  deceased,  and  has  lived  with  and  been  raised 
by  him.     That  his  grandfather  died  during  the  year  1874. 

Margaret  Spears  lived  with  her  father-in-law  some  three 
years  after  the  birth  of  her  said  child,  when  she  went  to  live 
with  her  father,  leaving  the  child  with  his  grandfather  at  the 
request  of  the  grandfather,  who  begged  that  he  mignt  keep 
him. 

J.  F.  G.  Spears  intermarried  with  Margaret  Spears  about 
seven  years  since,  and  after  her  marriage  she  applied  for  her 
son,  but  the  old  man  persuaded  her  to  let  him  keep  him.  The 
said  Spears  and  his  wife  own  very  little  personal  property,  and 
no  real  estate.     They  have  three  children.     Spears  is  in  debt. 

The  defendant,  Bobert  L.  Snell,  is  a  man  of  good  character, 
is  the  owner  of  about  $1,200  worth  of  real  estate,  and  is  in 
comfortable  circumstances,  is  a  resident  of  this  county.  He 
resided  with  his  father  up  to  the  time  of  his  death,  and  man- 
aged his  affairs.  Said  Robert  Snell  sent  the  said  Cyrus  to 
ischool  for  six  months,  and  is  much  devoted  to  him,  That  said 
Bobert  has  been  married  for  ten  years,  and  has  no  children. 

After  the  death  of  his  father,  Spears  and  his  wife  went  to 
the  defendant  for  the  minor,  and  the  defendant  asked  the 
ebdld  if  he  desired  to  go  with  them,  when  he  cried  and  said 
he  did  not.    The  defendant  thereupon  refused  to  allow  the 
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plaintififg  to  take  him  without  Ids  consent.  The  defendant  ap- 
plied to  this  court  for  the  guardianship  of  said  child,  without 
giving  notice  to  his  mother. 

Since  the  commencement  of  this  proceeding,  the  plaintiff. 
Spears,  stated  that  he  wanted  the  boy  to  work  for  him,  but 
that  he  was  angry  at  the  time.  He  said  the  plaintiff,  Ma^ 
garet,  stated  that  she  thought  it  best  for  the  child  if  he  were 
to  remain  with  his  uncle  Robert. 

The  plaintiffs  live  in  the  county  of  Mecklenburg,  having 
moved  there  two  years  since. 

The  following  is  the  affidavit  upon  which  the  letters  were 
granted  to  the  defendant,  and  the  court  finds  that  the  facts 
therein  alleged,  are  true: 

Applicant  B.  L.  Snell  makes  oath  that  he  is  the  unde  of 
fiaid  minor;  that  said  minor  is  in  his  thirteenth  year;  that 
said  minor  has  been  living  with  applicant  all  his  life;  that 
43aid  minor's  father  is  dead  and  his  mother  is  married  again, 
and  is  living  in  another  county ;  that  said  minor  haa  an  estate 
of  about  two  hundred  dollars. 

The  defendant  proposed  to  examine  the  minor,  Cyrus,  as  a 
witness,  when  the  plaintiff  objected  on  the  ground  that  it  was 
against  the  policy  of  the  law.  The  court  sustained  the  objee- 
tion,  and  the  defendant  excepted. 

Upon  the  foregoing  facts,  it  is  the  opinion  of  the  court  that 
the  mother  is  entitled  to  the  guardianship,  and  that  as  the  let- 
ters were  granted  without  notice  to  her,  it  is  ordered  that  the 
43aid  letters  of  guardianship  granted  to  B.  L.  Snell  on  the  4th 
day  of  August,  1874,  be  revoked,  and  that  letters  of  guar- 
dianship of  the  person  and  property  of  the  said  Cyrus  A» 
Snell,  a  minor,  be  granted  to  Margaret  Spears  upon  her  en- 
tering into  bond,  in  the  sum  of  $500,  with  justified  sureties. 

From  the  judgment  of  the  court,  the  defendant  appealed 
to  the  Superior  Court. 

The  case  w^s  heard  on  appeal  by  his  Honor,  Judge  Schenekf 
at  Chambers,  in  Charlotte,  on  January  Sd,  at  1876,  when  the 
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Allowing  jadgment  was  rendered;  that  the  judgment  of  the 
Probate  Court  revoking  the  letters  of  guardianship  hereto* 
fore  issued  to  the,  defendant  as  guardian  of  the  person  and 
estate  of  Cyrus  A.  Snell,  be  afl^med. 

And  adjudged  further :  That  Margaret  Spears,  the  mother 
of  said  Cyrus  A.  Snell,  is  primarily  entitled  to  the  guardian- 
ship of  the  person  and  estate  of  said  Cyrus,  and  the  Probate 
Court  of  the  proper  county  will  appoint  her  accordingly,  on 
her  giving  bond  and  security  required  by  law. 

From  the  judgment  of  the  Superior  Court,  the  defendant 
appealed. 

Mnnigomery.  for  the  appellant. 
Bxrtinger^  contra. 

Pbasson,  C.  J.  This  is  a  proceeding  concerning  the  ap- 
pointment of  a  guardian  for  Cyrus  A.  Snell,  an  infant  of  tlie 
age  of  thirteen  years. 

We  think  there  is  error  in  the  conclusion  of  his  Honor  upon 
the  facts  found,  (which  the  reporter  will  set  out,)  and  feel 
eonfident  that  he  would  have  given  the  a 'tele  of  the  boy  a 
right  to  the  custody  and  control,  of  his  person  rather  than  the 
Btep-fatliefj  which  is  the  effect  of  the  order  giving  it  to  the 
mother,  had  not  his  Honor  felt  cramped  by  his  opinion  that  in 
law  the  mother  had  a  primary  right.  Herein  he  erred,  an(f 
by  this  he  was  misled.  In  fact,  he  and  the  Judge  of  Probate 
and  the  counsel  of  both  parties,  altogether  misconceived  the 
case. 

The  boy  had  no  estate  to  be  committed  with  his  person  to 
the  charge  of  a  guardian ;  he  had  nothing  but  his  ho^ly  to  be 
pot,  by  indentures  of  apprenticeship,  into  the  keeping  of  some 
fit  person  who  would  undertake  to  educate  him  and  give  him 
a  freedom  suit  and  such  other  more  favorable  terms  as  the 
Judge  of  Probate,  acting  in  his  behalf,  could  induce  the  master 
to  agree  to. 


Digitized 


by  Google 


314  IN  THE  SUPREME  CX)URT. 

8FBAX8  and  w)f«  v.  Skill. 

In  thiB  contest  between  the- step-father  and  the  unde,  the 
interest  of  the  boy  seems  to  have  been  altogether  oyerlooked* 
Neither  of  the  contesting  parties  ofiPered  ^^to  educate  and 
maintain  the  boy  for  the  profits  of  his  estate."  Battle's  Se- 
tisal,  ch^.  5,  sec.  3.  (1.)  So  the  boy-  ought  to  haye  been 
bonnd  as  an  apprentice.  We  wonld  then  have  had  the  inden* 
tares  which  secure  to  him  maintenance  and  an  educati<Mi ;  triK^ 
to  a  very  limited  extent ;  but  "half  a  loaf  is  better  than  no 
bread.'*  Our  hry^  (I  emphasize  this,  for  the  courts  are  the 
general  guardians  of  all  orphans,)  is  delivered  to  his  step- 
father. The  poor  fellow,  after  saving  until  he  arrives  at  the 
age  of  twenty-one,  will  have  nothing  to  look  to  except  a  bond, 
in  the  penalty  of  $300,  with  condition  properly  to  manage  and 
account  for  his  estate  as  guardian.  See  order  of  Probate 
Judge,  which  is  affirmed  by  his  Honor,  leaving  it  indefinite  as 
to  the  proper  county  in  which  the  bond  should  be  given. 

We  have  said  enough  to  dispose  of  the  matter ;  but  as  it 
will  go  back  for  final  action,  it  is  proper  to  give  our  opinion 
upon  the  several  questions  made  on  the  argument  before  ub. 

1.  We  think  the  Probate  Judge  of  the  coimty  of  Cabarrus 
has  jurisdiction  of  the  matter,  which  should  be  entitled  "7^ 
re  Cyrus  A.  Snell,"  so  as  to  make  him  the  prominent  figure, 
and  let  his  step-father,  acting  in  the  name  of  his  mother  and 
his  uncle,  intervene  as  secondary  characters.  Cyrus  A.  Snell 
was  born  in  the  county  of  Cabarrus,  and  has  lived  there  ever 
since.  His  mother,  supposing  her  to  liave  any  claim  to  the 
custody  of  his  person  after  the  age  of  nineteen,  (three  years,) 
had  surrendered  her  claim  to  the  boy's  grand-father,  who  lived 
in  the  county  of  Cabarrus,  and  in  this  manner  the  boy  had 
acquired  a  Heitleim^itt  in  that  county  of  wliich  it  was  not  in  the 
power  of  the  mother  to  deprive  him,  and  fix  his  settlement  in 
the  county  of  Mecklenburg,  simply  by  the  fact  of  her  mov- 
ing into  the  latter  county,  especially  after  she  had  subjected 
herself  to  the  control  of  a  second  husband.  Suppose,  by  acci- 
dent or  disease,  the  boy  had  become  decrepid   and  a  eoontj 


Digitized 


by  Google 


JANUARY  TERM,  1S76.  21% 

Spbabs  and  wift  v.  Smblu 

charge,  could  it  be  snppoeed,  for  a  moment,  that  the  accidenl^ 
of  her  going  with  her  second  husband  to  live  in  the  county  o{ 
MecUenbnrg,  when  her  husband  had  no  homestead  or  othei; 
fixed  estate,  would  charge  that  county  with  his  maintenance,  t% 
the  relief  of  the  county  of  Cabarrus,  where  he  was  bom  sax^ 
raised  and  in  which  he  had  acquired  a  settlement  ? 

2.  We  think  it  clear,  that  the  Jndge  of  Probate,  finding  h€| 
had  upon  the  application  of  the  nncle,  improvidently  grante<| 
to  him  ^^etters  of  guardianship,^'  as  styled  in  the  recor()| 
without  notice  to  the  mother,  of  whose  existence  and  residency 
the  application  informed  him,  had  power  and  ought,  in  tha 
exercise  ef  a  legal  discretion,  upon  the  application  of  the  step* 
father,  acting  in  the  name  of  his  wife,  made  within  reasonable 
time,  to  have  called  in  the  letters  of  guardiansliip,  and  hear<| 
the  matter  d^  fwwf,  when  all  sides  could  have  a  showing. 

3.  We  think  the  boy  was  a  competent  witness,  and  ought 
to  have  been  examined  in  that  character.  Indeed,  we  thinks 
being  the  party  mainly  concerned,  he  had  a  right  to  make  % 
statement  to  the  court  as  to  his  feelings  and  wishes  upon  th^ 
matter,  and  that  this  ought  to  have  been  allowed  serious  conr 
uderation  by  tlie  court,  in  the  exercise  of  its  discretion,  as  to 
the  person  to  whose  control  he  was  to  be  subjected. 

4.  It  is  not  necessary  to  decide  whether  a  mother  upon  tho 
death  of  her  husband  is  under  a  legal  obligation  to  support 
her  child  after  the  age  of  nineteen,  and  is  entitled  to  his  ser- 
vices, for  in  this  case,  admitting  that  tlie  mother  is  pnmaril%f 
tid'ttlet/^  there  are  special  circumstances  to  induce  the  court  in 
the  exercise  of  a  legal  discretion,  to  decide  that  the  boy  f^haU 
remain  with  his  uncle,  with  an  undertaking  for  maintenance 
and  education. 

1.  The  boy  during  a  long  residence  in  the  family  of  his 
grandfather  and  uncle,  has  fonriCd  attnchmcnts  and  associa* 
tions  which  he  is  unwilling  to  sever.  At  the  pge  of  13,  a  mi- 
nor has  a  right  to  have  his  wishes  and  feelings  taken  into  conr 
sideratson,  whether  in  the  choice  of  a  master  as  an  apprentice, 
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or  of  a  guardian  to  whom  AU  estite  and  person  are  to  be  com- 
liiitted,  or  of  a  friend  who,  without  respect  to  the  want  of  an 
Estate,  will  undertake  to  provide  for  his  maintenance  and 
Education,  to  prevent  his  being  put  out  as  an  apprentice,  as  in 
our  case. 

2.  The  mother  had  separated  from  the  child  and  subjected 
herself  to  the  control  of  a  second  husband,  thus  putting  it 
iut  of  her  power  to  support  the  child  without  subjecting  him 
to  the  control  of  a  step-father,  which  she  had  no  right  to  do. 
Consequently  she  was  no  longer  entitled  to  the  services  of  the 
child,  and  she  agrees  that  it  is  better  for  the  child  to  remain 
Vrith  his  uncle. 

3.  The  uncle  is  a  man  of  substance,  and  offers  to  provide 
for  the  maintenance  and  education  of  the  boy. 

4.  "  The  step-father  "  is  un  ler  no  legil  obligation  to  support 
tee  boy,  and  consequently  is  not  entitled  to  his  services,  to 
fiay  nothing  of  the  fact  that  the  step-father  is  a  man  of  small 
Estate,  has  no  land  or  iixed  residence,  and  moves  from  place 
to  place  as  a  tenant  or  cropper. 

These  and  the  other  facts  of  the  case,  show  beyond  all  ques- 
tion, that  it  is  for  the  interest  of  the  boy  to  remain  with  his 
uncle,  and  in  the  absence  of  any  positive  right,  either  in  the 
mother  or  step-father,  the  court  below,  in  the  exercise  of  its 
legal  discretion,  should  so  order. 

This  opinion  will  be  certified,  to  the  end  that  proceedings 
may  be  had  in  the  court  below  in  conformity  thereto. 

'    Feb  Curiam.  Judgment  accordingly. 
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Where,  apon  the  trial  of  an  indictment  for  larceny,  the  only  evidence 
a^ainfitthe  defendant  was:  That  when  the  witnesses  for  the  State 
entered  a  still  house  where  the  stolen  property  (a  hog)  was  foundt 
between  eleven  and  twelve  o'clock  at  night,  *'the  defendant  was  ly- 
in^  on  a  pallet,  apparently  asleep,  and  it  was  not  shown  that  he  awoke 
daring  the  time  the  witness  engaged  in  a  conversaticm  with  his  ca- 
defendants,  each  of  whom  charged  the  other  with  the  larceny;  and 
there  was  no  evidence  Mufile  counectin^  the  defendiut  with  the 
larceny :  It  teas  hdd^  That  the  court  below  erred  in  refu^iug  to  cliarge 
the  jury  that  the  evidence  was  not  sufficient  to  wan^t  the  conviction 
of  the  defendant. 

Indiotmbnt  for  Larneny^  tried  before  Furohes^  J ^  at  Fall 
Term,  1875,  of  the  Superior  Court  of  Wilkbs  county. 

The  defendant  waa  jointly  indicted  with  Daniel  Dishman, 
Noah  Hardin  and  W.  G.  Cheatham,  for  the  larceny  of  a  hog, 
the  property  of  one  Bartlett  Mullis. 

Mnllis  was  examined  as  a  witness,  and  testified  :  That  about 
the  first  of  June,  1872,  he  lost  a  sandy  or  sorrel-colored  hog, 
weighing  about  forty  or  fifty  pounds,  marked  with  a  hole  in 
his  left,  and  an  nnderbit  in  his  right  ear. 

On  the  trial,  J.  W.  Redman  testified :  That  he  was  an  offi- 
cer and  had  a  warrant  for  the  arrest  of  Noali  Hardin  and 
Daniel  Dishman,  and  had  been  for  some  days  trying  to  arrest 
them.  On  the  night  of  the  4th  June,  1872,  about  11  or  12 
o'clock,  he  and  one  Osborn  Anderson  went  to  the  still  house 
of  the  defendant,  Cheatham,  in  search  of  said  Dishman  and 
Hardin.  Upon  arriving  at  the  still-house,  he  demanded  to 
know  who  was  in  the  house,  and  the  defendant,  Cheatham, 
said  he  would  tell  him  if  he  would  not  shoot.  He  told  him 
he  would  not,  and  witness  and  Anderson  went  in.  In  the  still 
house  they  found  the  defendant  Cheatham  and  his  brother 
and  Daniel  Dishman,  Joel  Dishman  and  Noah  Hardin. 

Joel  Dishman  was  lying  on  a  pallet,  apparently  asleep. 
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Witness  found  the  head  and  liver  of  a  hog  cooked  and  hot, 
in  a  pot,  with  a  sheep  skin  thrown  over  it.  He  asked  what 
that  was  ?  The  defendant  (Cheatham)  replied  that  it  was  his, 
and  his  brother's  "  edibles."  Upon  examination,  he  found  the 
fresh  pork  of  a  small  hog  in  two  other  places  in  the  still-boase. 
He  then  charged  them  with  stealing  it  The  Cheathams 
charged  the  defendants  Hardin  and  Daniel  Dishman  with 
miing  the  hog  and  bringing  it  there,  and  the  Dishmans  and 
Hardin  charged  the  Cheathams  with  killing  it. 

Osborne  Anderson  was  examined  as  a  witness,  and  testified 
anbstantially  to  the  same  effect  as  Redman,  except  that  he  said 
that  the  Dishmans  and  Hardin  accused  the  Cheathams  of  kill- 
ing the  hog  and  bringing  it  to  the  still-hoiMe. 

The  counsel  for  the  defendant  requested  the  court  to  charge 
the  jury,  that  there  was  no  evidence  against  the  defendant, 
Joel  Dishman. 

The  instruction  prayed  for  was  refused  by  the  court,  and 
the  defendant  excepted. 

The  court,  after  summoning  up  the  evidence,  charged  the 
juiy:  That  it  was  for  them  to  determine  the  weight  and  effect 
of  the  testimony ;  that  they  must  be  satisfied  of  the  defen- 
dants' guilt,  before  they  could  find  him  guilty ;  that  is,  that  he 
took  the  hog,  or  assisted  in  taking  the  hog  of  Bartlett  Mullis, 
for  the  purpose  of  appropriating  it  to  his  own  use,  and  with- 
out letting  Mullis  know  that  he  had  done  so  ;  that  if  tlie  tes- 
timony satisfied  them  that  the  defendant  did  so  take  the  hog, 
tliey  should  return  a  verdict  of  guilty ;  but  if  it  did  not  so 
satisfy  them,  then  they  should  return  a  verdict  of  not  guilty. 

The  jury  rendered  a  verdict  of  guilty,  and  the  defendant 
moved  for  a  new  trial.  The  motion  was  overruled  and  judg- 
ment pronounced,  and  thereupon  the  defendant  appealed. 

M.  L.  MvCtfrkUy  for  the  prisoner. 
Attorney  General  Hargrove^  for  the  State. 
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Settle,  J.  We  think  his  Honor  should  have  charged  the 
jury,  in  compliance  with  the  prayer  of  the  defendant,  that 
there  was  no  evidence  to  warrant  his  conviction. 

We  are  to  take  it  that  all  of  the  evidence  has  been  sent  to 
this  court.  From  this,  it  appears  that  when  the  witnesses  for 
the  State  Altered  Uie  still-house,  between  eleven  and  twelve 
o'clock  at  night,  ^Hhe  defendant  Joel  Dishman  was  lying  on  a 
pallet  apparently  asleep,"  and  it  is  not  shown  that  he  said  any- 
thing or  heard  anything,  or  even  woke  up  and  remamed  silent, 
during  the  time  the  State  witnesses  were  in  the  still-house  talk- 
ing with  the  other  defendants  about  the  missing  hog  and  the 
fresh  meat.  Why  set  forth  the  fact  prominently,  in  the  record 
of  the  evidence,  that  the  defendant  was  apparently  asleep,  un- 
less that  fact  be  of  importance,  and  is  to  have  its  proper 
weight  in  determining  the  guilt  or  innocence  of  the  accused  ? 
And  of  what  possible  consequence  could  it  be  in  determining 
that  question,  if  it  be  true  as  contended  by  the  State,  that  the 
defendant  woke  up  and  participated  in  the  conversation  about 
tiie  lost  hog? 

The  only  foundation  for  the  suggestion  that  tlie  defendant 
did  awake  and  join  in  tlie  conversation,  is  the  very  unsatisfac- 
tory statement  that  "  when  the  Cheathams  charged  tlie  Dish- 
mans  and  Hardin  with  killing  the  hog  and  bringing  it  to 
their  still-house,  the  Dishmans  charged  the  Cheatliams  with 
kiUing  the  hog,"  &c. 

Let  it  be  remembered,  there  was  no  charge  in  the  warrant 
against  Joel  Dishman,  and  in  view  of  the  fact,  already  com- 
mented upon,  the  circumstance  that,  in  making  up  the  case 
for  this  court,  the  Cheathams  and  Dishmans  are  spoken  of  in 
the  plural  number,  affords  no  sufficient  ground  to  infer  that 
there  was  any  evidence  against  Joel  Dishman. 

Let  it  be  certified  that  there  must  be  a  venire  de  novo. 

Per  Cubiam.  Venire  de  novo^ 
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BALEIGH  &  AUGUSTA  AIR  LINE  R.  R.  CO.  v.  J.  J.  WICKER 

and  otbem. 

The  rule  for  the  assessment  of  damages  to  lands  taken  for  railroad  pur- 
poses, with  regard  to  the  benefit  to  the  land  arising  from  the  con- 
struction of  the  road,  as  settled  in  this  8tate,  u:  The  jury  shall  not 
deduct  from,  or  set  off  against,  the  damages  special  to  the  land,  a 
part  of  which  is  taken,  any  benefita  arising  from  the  railroad  under 
construction,  which  are  common  to  the  owner  and  all  other  (lersons 
in  the  vicinity;  but  may  deduct  or  set  off  any  benefit  peculiar  to  the 
land. 

The  owner  is  entitled  to  recover,  for  the  expense  of  any  additional 
fencing  of  cultivated  lands,  made  necessary  by  reason  of  the  consUruo- 
tion  of  the  road ;  but  aa  he  is  not  required  by  1  iw  to  fence  uncleaivd 
or  uncultivated  land,  and  the  expense  of  fencing  such,  should  it  at 
any  future  time  be  cleared  or  cultivated,  is  too  remote  and  unceitain 
to  be  estimated,  the  same  should  not  be  taken  into  consideration. 

If  by  the  construction  of  the  rond,  water  be  ponded  upon  the  land  tht 
owner  may  recover  damages,  if  the  ponding  be  the  result  of  the  ob- 
struction of  a  natural  or  artificial  drain  way;  otherwise,  if  the  pond* 
ing  l)«  the  result  of  an  alteration  of  the  previous  grade  of  the  l«id, 
caused  by  the  construction  of  the  road  bed. 

The  danger  that  the  cars  of  the  railroad  company  may  in  ure  the  cattle 
of  the  land  owner  without  negligence,  is  not  peculiar  to  the  land 
owner,  a  part  of  whose  land  is  taken,  but  common  to  all  who  own 
cattle  near  the  line  of  the  road;  and  as  the  owner  is  not  required  to 
abate  the  damages  to  his  land,  on  account  of  any  benefit  he  may  de* 
rive  from  the  road  in  common  with  adjacent  land  owners,  he  is  not 
entitled  to  be  compensated  for  any  damages  which  are  in  like  man* 
ner  common. 

(Fredle  v.  N,  C.  E.  li.  Co  ,Z  Jones,  89;  Statt  ▼.  KrebU^  64  N,  C.  Bep.» 
604,  cited  and  approved.) 

This  was  a  special  prooeedino  tried  upon  appeal  £i*om  the 
award  of  conimissioners  appointed  to  assess  the  damages 
arising  from  the  construction  of  the  road  of  the  plaintiff 
through  the  lands  of  the  defendant,  before  Buxtopt  »/,  at 
Spring  Term,  1875,  of  the  Superior  Court  of  Moobe  county. 

Commissioners  were  appointed  upon  the  petition  of  the 
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plaintiff  to  assess  the  damages  arising  from  the  construction  of 
the  plaintiff's  road  bed  through  the  lands  of  the  defendant. 
The  damages  were  assessed  at  the  sum  of  four  hundred  dol- 
lars, and  the  plaintiff  objected  to  the  finding  of  the  Commis- 
sioners on  the  ground  tliat  the  damages  assessed  were  excessive: 
the  objection  being  overruled  the  plaintiff  appealed. 

When  the  case  was  called  for  trial,  all  irregularities  were 
waived  and  the  only  question  submitted  to  the  jury  was  as  to 
the  amount  of  damages. 

The  plaintiff  is  a  corporation  originally  chartered  under  the 
name  of  "  The  Chatham  Railroad  Company."  By  a  subse- 
quent statute,  chap.  11,  acts  of  1871-'72,  the  name  was 
changed  to  "  The  Raleigh  and  Augusta  Air  Line  Railroad 
Company.'* 

By  an  act  amending  the  charter  of  the  Chatham  Railroad 
Company  (Private  Acts  1862-63,  chap.  26,  sec.  7)  it  is  pro- 
vided that  in  making  the  valuation,  the  said  commissioners 
shall  take  into  consideration  the  loss  or  damage  which  may 
accrue  to  the  owner  or  owners  in  consequence  of  the  land  or 
right  of  way  being  surrendered,  and  the  benefit  or  advantage 
he,  she  or  they  may  receive  from  the  erection  or  establishment 
of  the  railroad  or  works,  and  shall  state  particularly  tlie  value 
and  amount  of  each,  and  the  excess  of  loss  or  damage  over 
and  above  the  advantage  and  benefit  shall  form  the  measure 
of  the  valuation  of  said  land  or  right  of  way. 

In  Bat.  Rev.  chap.  99,  sec.  15,  entitled  "  Railroad  Com- 
panies '*  the  rule  of  compensation  is  stated  differently,  it  being 
provided  "  in  determining  the  amount  of  such  compensation, 
they  (the  commissioners)  shall  not  make  any  allowance  or 
deduction  on  account  of  any  real  or  supposed  benefit  which 
the  parties  in  interest  may  derive  from  the  construction  of  the 
proposed  railroad." 

Preliminary  to  the  introduction  of  evidence,  the  question 
was  raised  which  rule  of  damages  shall  be  adopted  in  this 
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case  ?  The  court  held  that  the  rule  laid  down  in  the  charter 
should  be  adopted. 

It  was  in  evidence  that  the  plantation  of  the  defendant 
consisted  of  two  hundred  and  seventy-five  acres  of  land,  valued 
by  the  several  witnesses  at  prices  ranging  fi'om  $5  to  $8  per 
acre.  The  bed  of  the  road  upon  the  defendant's  land  is  two- 
thirds  of  a  mile  in  length,  and  the  land  condemned  for  the 
use  of  the  road  covers  about  sixteen  acr^.  The  track  runs 
within  about  a  quarter  of  a  mile  of  the  defendant's  house. 
About  two-thirds  of  the  road  runs  tlirough  old  fields  and 
guUies,  not  fit  for  cultivation,  and  a  small  part  thereof  through 
valuable  meadow  lands  worth  ten  dollars  per  acre. 

Owiug  to  the  gullies  and  ravines  and  also  to  the  excavationfi 
and  embankments  of  the  road,  there  are  three  crossing  places, 
one  of  these  is  the  public  county  road,  which  by  reason  of  an 
excavation  has  been  changed  from  a  direct  line,  requiring  a 
detour  of  fifty  yards  down  the  track  and  fifty  yards  back  in- 
stead of  crossing  directly  over  the  road  in  its  original  course. 
Owing  to  insufficient  culverts,  water  is  sometimes  ponded  on  two 
or  three  acres  of  the  defendants'  land.  The  crossing  near 
the  dwelling  used  to  be  good.  It  is  interrupted  now.  In 
running  tlirough  the  orchard  a  row  containing  twelve  apple 
trees  was  buried  to  the  height  of  two  or  three  feet.  Waste 
dirt  from  one  to  two  feet  in  depth,  and  piles  of  rock  from  one 
to  nine  feet  high  are  scattered  along  the  line  of  the  road,  off 
the  condemned  land,  and  upon  the  plantation  of  the  de- 
fendant. 

There  was  a  great  divei'sity  of  opinion  among  the  witnesses 
as  to  the  amount  of  damage  sustained  by  the  defendant. 
There  was  much  evidence  as  to  the  advantages  and  disadvan- 
tages arising  from  the  construction  of  the  road. 

His  Honor  charged  the  jury : 

That  the  enquiry  for  them  to  make  was :  how  much  more 
was  the  land  of  the  defendant  damaged  than  benefitted  by 
this  railroad  crossing  it.     In  considering  this  question  the 
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jury  are  to  remember  that  railroads  were  useful  enterprises, 
promotive  of  public  good,  sanctioned  by  law,  and  authorized 
to  enter  upon  thq  land  of  the  citizens :  so  that  there  was  noth- 
ing wrong  or  in  the  nature  of  trespass  in  the  act  of  entry  by 
this  company.  The  object  of  this  proceeding  was  to  compen- 
sate the  owner  for  the  damage  necessarily  sustained.  In  mak- 
ing their  estimate  the  jury  should  not  take  into  consideration 
any  mere  fancied  injury  or  benefit,  or  remote  probability  of 
advantage  or  disadvantage;  they  were  to  consider  the  direct 
consequences  necessarily  resulting  from  the  railroad  passing 
through  the  farm,  not  the  remote  speculative  or  cx)ntingent 
damage.  For  instance,  they  might  take  in  consideration  the 
cirenmstances  mentioned  in  evidence,  that  about  sixteen  acres 
were  appropriated  for  the  track — the  increased  fencing  re- 
quired— the  ponding  of  water  on  the  land,  the  space  occupied 
by  waste  dirt  and  rock,  the  inconvenience  occ>asioned  by  ob- 
structing the  passage  from  one  part  of  the  farm  to  another, 
and  the  liability  to  injury  to  which  the  stock  on  the  farm 
would  be  exposed.  These  were  consequences  flowing  dii*ectly 
from  the  passage  of  the  road  through  the  farm  and  tended  to 
render  it  less  valuable.  On  the  other  hand  the  Jury  would 
reject  from  their  consideration  such  circumstances  as  the  worry 
of  mind,  or  possible  pillage  of  fruit,  or  other  depredations 
apj^rehended  by  counsel  in  their  argument,  from  railroad 
hands. 

To  the  charge  of  his  Honor  the  plaintiff  excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  defendant,  asses- 
sing the  damages  at  $450. 

Thereupon  the  plaintiff  moved  the  court  for  a  new 
trial,  on  account  of  error  in  the  charge  of  his  Honor,  in 
induding  among  the  circumstances  which  the  jury  might 
properly  consider,  as  depreciating  the  value  of  the  land,  ^  the 
liability  to  injury  to  which  the  stock  on  the  farm  would  be 
«poeed.'' 

The  motion  was  overruled  and  the  plaintiff  appealed. 
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Mamtiv(j^  for  the  appellant. 
^eiU  McKay ^  contra. 

BoDMAK,  J.  I.  The  Judge  below  was  of  opinion  that  the 
nile  for  the  measure  of  damages  to  an  owner  of  land  con- 
demned for  the  use  of  the  railroad,  prescribed  in  the  charter  of 
the  company,  (Private  Acts  1862-'63,  chap.  26,  sec.  7,)  was 
different  from,  and  controlled,  that  prescribed  by  tlie  general 
law,  (Bat.  Eev.,  chap.  99,  sec.  16,)  and  he  directed  the  jury 
in  assessing  the  damages,  to  consider  and  deduct  therefrom  the 
benefits  of  the  road  to  the  defendant's  land.  This  opinion  of 
the  Judge  was  adverse  to  the  defendant,  and  as  he  has  not 
appealed,  no  question  upon  it  comes  to  us  for  decision. 

As  the  question,  however,  is  of  general  importance  and  will 
necessarily  ai'ise  upon  a  new  trial,  it  may  be  useful  to  make 
some  observations  upon  the  opinion  of  the  Judge  on  this 
point,  although  they  are  not  necessary  to  a  decision  of  the 
case. 

It  is  an  admitted  rule  that  all  special  grants  of  special  ben- 
efits and  privileges,  whetlier  to  corporations  or  to  individuals, 
contrary  tq  the  general  law,  are  to  be  strictly  construed,  and 
will  not  be  enlarged  against  the  public  by  intendment.  AIL 
such  grants  must  be  interpreted  with  and  in  subordination  to 
the  general  law,  unless  it  clearly  appears  that  the  Legislature 
intended  to  depart  from  the  general  law  and  to  repeal  it  as 
respects  the  particular  grantee,  and  to  confer  on  him  peculiar 
privileges.  An  illustration  of  this  rule  of  interpretation  is 
found  in  Hote  v.  Kiehln^  64  N.  C.  Eep.,  604. 

The  rule  with  respect  to  the  assessment  of  damages  to  land 
taken  for  railroads  upon  the  point  under  consideration,  is  set- 
tled in  this  State,  Frtedle  v.  N.  U.  //.  li.  tV/.,  4  Jones,  89, 
and  has  been  recognized  in  so  many  States  that  it  may  now 
be  taken  as  the  general  law  of  the  United  States.  Cooley 
Con.  Lim.,  565  ;  ^"^waze  v.  N.  J.  Midlaitd  It.  IK.  6V>.,  N.  J., 
297  ;    Wallut  v.  Old  VoUmy,  i&c.,  li.  W.  a.,  103  Mass.,  10; 
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Mhaheth  Toum,  die,  li.  li.  CV».,  v.  /^/n?,  8  Bush.  681,  (Ky.)  ; 
Lee  V.  Tebo,  cfee.,  R.  N.  Co..  63  Mo.,  178. 

The  rule,  as  gathered  from  the  caseB  cited,  is  this :  The 
jury  shall  not  deduct  from,  or  set  off  against,  the  damages 
qpecial  to  the  land,  a  part  of  which  is  taken,  any  benefits 
amhig  from  the  railroad  under  construction  which  are  com- 
mon to  the  owner  and  to  all  other  persons  in  the  vicinity,  but 
may  deduct  or  set  off  any  benefits  peculiar  to  the  land.  The 
charter  may,  without  violence,  be  interpreted  as  meaning  to 
express  this  rule,  and  if  it  does,  it  is  in  conformity  to  the  gen 
eraf  law. 

II.  It  is  difiicult  to  reconcile  all  the  cases  in  which  it  is  at^ 
tempted  to  declare  more  particular  rules  for  estimating  dam- 
ages in  cases  like  the  present.  The  following  are  consistent 
with  the  current  of  authority,  and  seem  just  and  reasonable. 
The  land  owner  is  entitled  to  the  market  value  of  the  land 
taken  by  the  company.  In  addition  to  this,  he  is  entitled  to 
any  damage  accruing  to  the  part  not  taken,  by  reason  of  ita 
bemg  separated  into  two  sections  by  the  road,  under  which 
will  be  considerexi  the  difliculty  of  getting  to  one  from  the 
other  by  reason  of  the  elevation  or  depression  of  the  road  bed, 
and  of  the  piles  of  earth  and  stone  along  the  line  of  the  road; 
the  inconvenience,  if  any,  of  having  a  tract  cut  up  into  small 
or  irregular  sections ;  that  arising  from  the  deflection  of  the- 
pabUc  road  crossing  the  railroad  from  its  accustomed  crossing; 
phice  to  another  one,  and  all  other  injuries  incidental  to  the^ 
taking  of  the  land.  That  these  were  properly  to  be  con- 
considered  in  the  estimation,  does  not  seem  to  have  been  a. 
dispute  on  the  trial.  The  jury  were  at  liberty  to  consider- 
them  under  the  instructions  given  by  the  Judge,  and  they  seem 
to  have  done  so. 

There  are  three  sources  or  grounds  of  damage  which  the 
Judge  instructed  the  jury  that  they  might  consider,  in  respect 
to  which  his  instructions  are  excepted  to : 

15 
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•    1.  The  expense  of  the  additional  fencing   made  necessary 
"by  the  road. 

Every  planter  of  cultivated  land  is  required  to  keep  it  en- 
closed by  a  suflScient  fence,  and  if  the  road  makes  necessary 
additional  fencing  to  enclose  tlie  cleared  land  of  the  defen- 
dant, it  is  to  be  considered  in  estimating  the  damages  to  him 
from  the  road.  FreeaUy.  NAJ.  R.  li.  Co.^  tth.  ifup.  If  by 
reason  of  the  steepness  of  the  railroad  cut  or  embankment, 
prohibiting  the  access  of  c^ittle  from  the  land  occupied  hy  the 
company,  no  additional  fencing  is  made  necessary,  of  course 
nothing  will  be  allowed  on  that  account. 

As  to  the  expense  of  fencing  uncleared  or  uncultivated 
land,  that  should  not  be  taken  into  consideration.  The  ovmcr 
is  not  required  by  law  to  enclose  such  land,  and  it  is  not  usu- 
ftUy  done.  No  damage  in  this  respect  is  done  to  the  land  in 
its  present  condition,  and  any  damage  by  reason  of  the  ne- 
tjessity  of  fencing,  in  case  the  land  shall  at  any  future  time  be 
cleared,  is  too  remote  and  uncertain  to  be  capable  of  estima- 
tion. Moreover,  the  Legislature  has  thought  proper  not  to 
impose  on  railroads  in  this  State,  the  duty  of  fencing  their 
lines  of  road.  If,  however,  it  should  be  held  that  every  owner 
of  wild  land  through  which  the  road  passes  could  recover  a& 
damages  the  cost  of  such  fencing,  a  heavier  burden  would  be 
imposed  on  the  companies  than  if  they  were  required  to  make 
the  fences  themselves.  And  as  the  fences  would  rarely  be 
■built,  neither  the  company  nor  the  public  would  receive  the 
"benefit  whicli  their  erection  is  intended  to  secure.  Witli  thift 
■qualification  we  concur  with  his  Honor  t\&  to  tiiis  element  of 
the  damages. 

III.  The  Judge  instructed  the  jury  that  they  might  consider 

the  ponding  of  water  on   the  land  of  the  defendant.     In 

Walker  v.  Old  Colony,  <&c.,  H.  W.  Co ,  103  Mass.,  10,  a  dis- 

tinction  is  taken  between  cases  in  which  the  ponding  is  caused 

by  the  obstruction  of  a  natural  or  artificial  drain  way ;  and 
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where  it  is  caused  by  the  alteration  of  the  previous  grade  or 
slope  of  the  land,  by  whicli  the  surface  watet*  on  defendant's 
land  is  prevented  from  running  off  as  it  was  accustomed  to  do. 
In  the  first  of  these  cases,  it  is  held  that  the  resulting  damage 
should  not  be  estimated  in  measuring  the  compensation  to  the 
land  owner;  but  that  in  the  second  it  should  be.  The  distinc- 
tion at  first  sight  may  seem  over  refined  and  unreal.  But  on 
reflection,  it  will  be  found  to  be  a  substantial  one.  In  the 
first  of  these  cases,  it  is  the  duty  of  the  company  in  construct- 
ing its  road  bed  to  leave  a  space  snfiicient  for  the  discharge  of 
the  water  through  its  accustomed  drain  way,  whether  natural 
or  artificial.  If  it  fails  to  do  so,  any  owner  whose  land  is  in- 
jured, whether  he  be  one  a  part  of  whose  land  is  taken  for  the 
road  or  not,  may  compel  the  company  to  discharge  its  duty  by 
opening  the  drain  to  its  previous  capacity.  And  so  if  the  ob- 
struction causes  a  nuisance,  the  corporation  may  be  compelled 
to  abate  it.  If  the  damage  to  the  land  of  the  defendant  from 
this  cause  should'  be  assessed  to  him,  the  corporation  would 
acquire  against  him  a  right  to  pond  his  land  perpetually,  but 
not  against  any  adjoining  or  other  person  injured,  or  against 
the  public  if  it  creates  a  nuisance.  These  might  deprive  the 
corporation  of  its  use  of  the  defendant's  lands  by  reason  of 
their  right  to  compel  it  to  open  the  drain.  Under  a  rule  which 
should  subject  the  corporation  to  damages  in  cases  of  this  sort, 
it  would  pay  for  a  right  which  it  could  never  get.  And  even 
if  the  ponding  were  entirely  on  the  land  of  the  defendant,  so 
that  this  result  would  not  follow,  and  the  corporation  would 
obtain  a  perpetual  right  to  flood  the  land,  yet  it  is  contrary  to 
public  policy  to  give  to  one  not  the  owner  of  the  soil,  a  right 
to  reduce  any  land  to  perpetual  uselessness,  without  necessity 
and  without  a  corresponding  benefit  to  any  one. 

The  case  of  surface  water  is  different.  Every  one  has  a 
right  to  build  on  or  otherwise  improve  his  own  land,  subject 
to  certain  equitable  limitations  which  it  is  not  necessary  now 
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to  state.  Iff  as  an  incidental  consequence  of  this  Iam^I  use, 
the  flow  of  tlie  surface  water  from  adjoining  land  is  obstructed, 
the  owner  of  such  land  cannot  recover  damages  as  for  a  tort. 
Wood  on  J^uisances,  s.  383  ;  Wa^  v  JV.  Y.  Central  JS.  It. 
Co.,  (N.  Y.  S.  C.)  421  ;   UawHinm  v  Taylor,  11  Exdi.  369. 

As  tlie  defendant  could  not  hereafter  compel  the  corpora- 
tion to  remove  the  surface  water  thus  ponded  on  his  land  by 
the  lawful  construction  of  the  road,  he  is  entitled  to  have  any 
incidental  damage  from  that  cause,  assessed  to  him  in  measur- 
ing his  compensation  for  the  land  taken. 

The  case  does  not  show  the  nature  of  the  ponding  on  defen- 
dant's land.  The  instructions  of  his  Honor  on  this  point 
were  too  general  and  not  therefore  strictly'  correct.  But  as 
they  were  not  excepted  to  on  that  special  ground,  we  should 
not  be  disposed  to  sustain  the  exception  and  to  grant  a  new 
trial  on  that  ground  alone. 

3.  His  Honor  instructed  the  jury  that  they  might  allow  to 
the  defendant  damages  on  account  of  the  possibility  that  hie 
cattle  might  be  killed  by  the  trains  on  the  road.  He  had 
previously  instructed  them  that  they  might  allow  damagea 
from  the  necessity  for  additional  fencing,  and  we  have  said 
how  far  in  our  opinion  his  instructions  on  that  point  were  cor- 
rect. It  is  clear  that  if  the  defendant  is  allowed  as  damages 
the  expense  of  additional  fencing  on  his  cultivated  land  for 
preventing  Ids  catde  from  straying  on  the  road,  he  onght  not 
to  be  also  allowed  damages  for  the  danger  which  his  catUe 
may  incur  by  doing  so.  That  is  a  risk  which  he  has  received 
an  indemnity  for.  And  it  might  be  a  question,  whetber  if 
after  having  the  expense  of  fencing  allowed  him,  he  should 
fail  to  maintain  a  fence,  by  reason  of  which  failure  his  cattle 
strayed  from  his  cleared  land  upon  the  tract  of  the  road  and 
were  there  run  over,  and  the  cars  thrown  from  the  track  and 
the  corporation  thereby  damaged,  it  could  not  recover  damages 
from  him  for  the  neglect.     It  is  said  however,  that  admittiDg 
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tiiat  the  defendant  has  been  allowed  compensation  for  the 
additional  fencing  of  his  cvltiyated  land,  he  hae  been  allowed 
none  for  fencing  his  wild  land ;  that  he  has  a  right  to  grate 
'his  stock  upon  that,  and  that  they  may  stray  from  there  upon 
the  road  and  be  injured,  and  therefore  he  is  entitled  to  be 
compensated  for  this  risk  which  has  not  been  allowed  for,  and 
that  although  it  is  true  that  if  the  cattle  straying  upon  the 
road  are  injured  by  the  negligence  of  the  corporation  their 
■owner  can  recover  damages,  yet  some  cattle  may  be  killed 
without  negligence  in  the  corporation,  and  for  the  increased 
danger  of  this  sort  the  land  owner  is  entitled  to  compensation. 
The  answer  to  this  is,  that  the  danger  that  the  cars  may  injure 
eattle  without  negligence  and  consequently  without  liability  t<^ 
an  action,  is  not  peculiar  to  the  land  owner  a  part  of'  whose 
land  is  taken.  It  is  conmion  to  all  who  own  cattle  near  the 
line  of  the  road,  whether  a  part  of  their  land  is  taken  for  the 
road  or  not.  It  is  clear  that  those  persons,  no  part  of  whose 
land  is  taken,  cannot  recover  anything  for  this  danger  of  pos- 
aible  loss,  and  as  the  defendant  is  not  required  to  abate  the 
damage  proper  to  him  by  reason  of  any  benefits  which  he  may 
derive  from  the  road  in  common  with  the  whole  neighborhood, 
so  he  is  not  entitled  to  be  compensated  for  any  damages 
ifidoh  are  in  Kke  manner  common,  such  as  this  we  are  con- 
adering,  or  such  as  may  arise  from  smoke,  noise,  <&c.  In 
PteAery  v.  Old  (M&ny.  dbo.,  N.  O.  W.  Co.,  103,  Mass.  1,  and 
Eiizdbeth  Uwn,  cfec,  li.  R.  Co.,  v.  Uelm,  8  Bush.  (Ky.)  681, 
the  court  says,  "  swA  depredation  is  not  occasioned  directly 
hy  any  effect  upon  the  land  of  which  the  construction  or  the 
mamtenance  of  the  railroad  is  the  cause.  It  belongs  to  that 
elass  of  results  which  necessarily  arise  from  the  exercise  of 
the  franchise  granted  to  such  corporations  in  consideration  of 
the  general  advantage  which  the  whole  community  are  expected 
to  derive  from  it.  The  annoyances  to  the  land  owner  are  the 
same  in  kind,  with  those  which  are  suffered  by  the  whole  com-^ 
munity," 
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We  think  the  Judge  substantially  erred  in  holding  that  the 
danger  of  injury  to  cattle  was  an  element  in  the  damages  to 
which  the  defendant  is  entitled. 

Pkb  Curiam.  Venire  de  novo. 


STATE  f .  NANCY  CARPENTER. 

Tbe  plea  of  *^  not  guilty  "  by  a  defendant  charged  with  an  assault, 
makes  it  incumbent  upon  the  State  to  prove  everytklng  necessary  t» 
establisli  his  guilt:  Hence,  when  on  the  trial  below,  the  State  failed 
to  prove  that  the  oflfence  had  been  committed  within  two  years  be- 
fore the  finding  of  the  indictment,  the  defendant  was  entitled  to  a 
new  trial. 

Indictment  for  Assault  and  Battery,  tried  at  Fall  Term^ 
1875,  of  Graham  Superior  Court,  his  Honor  Judge  Cannon 
presiding. 

The  defendant  pleaded  "  not  guilty,"  and  her  counsel  asked 
the  court  to  charge  the  jury  that  '^  as  the  State  did  not  show, 
or  offer  to  show,  that  the  offence  was  conuaaitted  within  two 
years  before  the  finding  of  the  indictment,  the  jury  must 
acquit." 

The  court  refused  to  charge  as  requested,  and  held  that  if 
the  defendant  relied  on  the  statute  of  limitations,  he  most 
ahow  it  or  give  the  State  notice  of  such  defence. 

The  jury  returned  a  verdict  of  guilty  and  thereupon  the 
defendant  moved  for  a  new  trial.  Motion  overnded.  Judg> 
ment  and  appeal. 

No  counsel  for  defendant  in  this  court. 
Aitor^iey  General  Hargrove^  for  the  State. 
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8TATE  f>.  MARION  ALEXANDER. 

It  is  not  sufficient,  to  constitate  the  crime  of  larcenj,  thiii  the  defea* 
daQt  ha/oethspimer  %•  remove  the  property  alleged  to  have  been  stolen, 
there  must  be  9ome  asportation  thereof. 

iStaU  e.  J<me$,  65  N.  C.  Rep.  805;  State  v.  Butler,  Ibid  dOf ;  States, 
Jaekton^  Ibid  805,  cited  and  approved.) 

Indictment  for  Laromy^  tried  before  his  Honor,  Oantwn^ 
^,.  at  Fall  Term,  1875,  of  the  Superior  Court  of  Hatwoob 
county. 

The  defendant,  with  one  James  Alexander,  vas  indicted  for 
the  larceny  of  a  hog. 

AU  the  facts  necessary  to  an  understanding  of  the  case,  as 
decided  in  this  court,  are  stated  in  the  opinion  of  Justice 
Btnuic 

There  was  a  verdict  of  guilty,  and  judgment,  whereupon 
the  defendant  appealed. 

27o  counsel  in  this  court,  for  the  defendant. 
AUomty  General  Hargvoee^  for  the  State. 

Bynum,  J.  The  defendant  was  indicted  for  stealing  a  hog 
running  at  large  in  the  ^^  range."  The  hog  was  found  dead, 
having  been  shot.  Its  ears  had  been  cut  off,  and  one  of  its 
hams  skinned,  but  the  skin  had  not  been  severed  from  the  ani- 
mal, no  part  being  cut  off  except  the  ears.  There  was  no  evi- 
dence that  the  hog  had  been  killed  elsewhere  than  where  found, 
or  had  been  removed  from  the  spot  where  it  had  been  killed. 
There  was  evidence  that  the  defendant  shot  the  hog  and  did 
the  skinning.  His  Honor  charged  the  jury,  that  if  the  defen- 
dant shot  and  skinned  the  hog,  as  alleged,  and  had  it  under 
his  control,  with  the  intent  to  steal^  there  was  in  law  a  suffi* 
cient  asportation,  and  he  was  guilty.     There  is  error. 
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To  complete  the  crime  of  larceny,  it  is  not  sufficient  that 
the  defendant  had  the  control  of  the  article,  that  is,  had  the 
power  to  remove  it,  but  there  must  be  an  asportation  of  the 
thing  alleged  to  have  been  stolen.  It  is  true,  a  very  slight  as- 
portation will  be  deemed  sufficient,  yet  there  must  be  some 
removal  to  complete  the  offence.  The  case  here  shows  thatl 
there  was  no  removal  of  the  hogy  but  that  it  remained  ml 
ritUy  as  it  had  been  shot  down.  In  the  f^tate  v.  Jimee^  65  N. 
C,  395,  it  was  held  that  the  turning  of  a  barrel  of  turpen- 
tine, which  was  standing  upon  its  head,  over  upon  its  side, 
with  a  felonious  intent,  was  not  such  an  asportation  as  consti- 
tuted larceny.  So  in  the  Siate  v.  fftOlery  65  N.  C,  809,  which 
k  a  case  almost  identical  with  this,  it  was  held,  that  an  indict- 
ment at  common  law,  for  stealing  a  cow,  is  not  supported  by 
proof  that  the  cow  was  shot  down  and  her  ears  cut  off  by  the 
defendant  with  a  felonious  intent,  because  there  was  no  aspor- 
tation of  the  CffW^  the  thing  charged  to  have  been  stolen. 
These  cases  and  others  of  our  own,  as  well  as  English,  are  de- 
cisive. State  V.  JacksoPy  65  N.  C,  805  ;  Roscoe,  570, 2  Bish. 
Or.  Law,  804 ;  2  East,  P.  C,  656. 

PsB  CuBiAM.  Judgment  reversed. 
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JOHN  B.  GREEN  v.  ROBERT  B.  HOBGOOD. 

It  is  not  sufficient  for  a  defendant,  for  the  purpose  of  perfecting  an  ap- 
peal from  the  judgment  of  a  Justice  of  the  Peace,  to  the  Superlur 
Court,  to  show  that  when  the  case  was  called  for  trial  on  the  8d  of 
October,  1874,  it  was  continued  at  the  instance  of  his  co-defendant 
until  the  16th  day  of  the  same  month ;  that  on  the  said  3d  of  Octo-' 
ber,  another  case,  in  which  he  was  also  defendant,  and  wliich  in- 
volved the  same  merits,  was  tried,  and  judgment  rendered  against 
him,  from  which  judgment  his  attorney  appealed ;  and  that  then  and 
there,  in  the  presence  of  the  plaintiff,  his  attorney  gave  notice  to  the 
Justice,  that  if  neither  bis  client  nor  himself  could  be  present  at  the 
trial  on  the  16th,  and  if  judgment  should  be  rendered  in  favor  of  the 
plaintiff,  he  requested  the  Justice  to  make  this  entry,  *^  an  appeal 
prayed  by  the  defendant  H.  alone,  and  granted  as  to  him ;"  that  he 
did  not  know  whether  the  plaintiff  heard  this  notice  or  not.  The  re- 
quirements of  the  State  regulating  appeals  are  plain  and  simple,  the 
neglect  of  which  should  no  longer  receive  the  indulgence  •f  the 
courts. 

{Marsh  v.  Cohen,  68  N.  C.  Rep.  288,  cited  and  approved.) 

This  was  a  motion  by  the  plaintiff  to  dismiss  an  appeal  from 
the  court  of  a  Justice  of  the  Peace  to  the  Superior  Court  of 
Gbanvillk  county.  The  motion  was  heard  at  July  (special) 
Term,  1875,  his  Honor  Judge  Moore  presiding. 

The  grounds  upon  which  the  motion  to  dismiss  was  based 
were,  that  no  appeal  was  prayed  by  the  defendant  at  the  time 
tlie  judgment  was  rendered  against  him  in  the  Justice's  court ; 
that  the  plaintiff  was  not  present,  either  in  person  or  by  attor- 
ney, at  any  time  when  an  appeal  was  prayed,  nor  was  any 
notice  ever  given  to  the  plaintiff  of  an  appeal  by  the  defend- 
ant, as  required  by  law. 

In  support  of  the  motion  the  plaintiff  filed  several  affidavits 
which  it  is  unnecessary  to  set  out. 

The  defendant  resisted  the  motion,  and  offered  in  evidence 
the  aflSdavit  of  A.  S.  Peace,  Esq.,  his  attorney,  which  was 
substantially  as  follows :     He  was  of  counsel  for  the  defend 


Digitized 


by  Google 


JANUARY  TERM,  1876.  285- 

Obbbv  v.  Hobooqd. 

ant,  Hobgood,  at  the  time  of  the  rendition  of  judgment  ia 
the  case  by  the  Justice  of  the  Peace.  He  'was  at  Dutchville 
on  the  3d  of  October,  1874,  on  which  day  the  case  was  set  for 
tri^.  The  ca^e  was  called  by  the  Justice,  and  continued  at 
the  instance  of  the  defendant,  Chappel,  to  the  16th  day  of 
October.  On  the  3d  day  of  Octoberj  the  Justice  tried  the 
case  of  John  B.  Green  against  Willis- Rogers,  R.  O.  Weathers 
and  R.  H.  Hobgood,  and  that  he  appeared  as  counsel  for  Hob* 
good.  In  that  case  the  Justice  rendered  judgment  against 
the  defendants,  from  which  judgment,  as  counsel  for  Hob- 
good,  he  appealed.  Believing  the  merits  of  this  case  were- 
the  same  as  those  of  the  case  aforesaid,  he  had  no  hope  of 
preventing  judgment  being  rendered  against  his  client  in  tliis 
action  when  it  should  be  heard  on  the  16th  of  October,  and 
remembering  the  distance  (eighteen  miles)  which  he  and  his. 
client  resided  from  Dutchville,  the  place  of  trial,  he  then  and 
there  gave  notice  to  the  Justice  that  if  neither  Iiis  client  nor 
himself  should  be  present  at  the  trial,  and  if  the  court  should 
render  judgment  in  favor  of  the  plaintiff,  to  make  this  entry  i 
An  appeal  prayed  by  tlie  defendant,  R.  H.  Hobgood,  alone,, 
and  granted  as  to  him.  He  did  not  know  that  the  plaintiff 
heard  the  notice  to  the  Justice,  but  he  was  present  and  might 
have  heard  it  if  he  desired.  Before  tins  case  was  called  for 
trial  he  had  a  conversation  with  the  plaintiff,  in  which  eaclt 
party  declared  it  to  be  his  fixed  purpose  to  appeal,  should 
judgment  be  rendered  against  him. 

Upon  the  hearing  his  Honor  allowed  the  motion,  and  dis- 
missed the  appeal,  whereupon  the  defendant  appealed. 

No  counsel  for  plaintiffs. 

A,  S.  Peacey  Bwsbee  c6  Buabety  and  J.  W.  Ilays^  for  de- 
fendant. 

Srttle  J.     This  is  an  appeal  from  an  order  of  his  Honor, 
Judge  Mvorej  dismissing  an  appeal  from  a  judgment  of  a 
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J'ostice  of  the  Peace,  npon  the  ground  that  no  appeal  wm 
prayed  by  the  defendant  at  the  time  of  the  r^idition  of  the 
[judgment,  nor  was  the  plaintiff  present  in  pei^on  or  by  attor* 
fiey  at  any  time  when  an  appeal  was  prayed,  nor  was  any 
notice  of  appeal  from  said  judgment  ever  given  to  the  plain- 
tiff as  required  by  law. 

The  statute  regulating  i^peals  from  Justices  of  the  Peace 
to  the  Snpmor  Court,  Bat  Bev.  chap.  63,  sec.  58,  ets  f-  pre- 
-aoribes  certain  plain  and  simple  requirements  for  perfecting 
appeals,  the  neglect  of  which  so  long  since  the  Code  went 
into  operation,  should  not  receive  the  indulgence  of  the  courts. 
The  matters  of  excuse  presented  by  the  defendant  are  not 
sufficient. 

His  counsel  referred  as  to  the  case  of  Marsh  v.  Oi^en^  68 
N.  C.  Rep.  283,  but  that  is  an  authority  directly  in  point 
against  the  defendant. 

It  id  there  said,  "  if  an  f^peal  of  which  no  notice  had  been 
given  to  the  opposite  party,  (the  word  m*,  before  notice  is 
omitted  in  the  report  of  the  case,  but  this  is  evidently  a  xxoa- 
take)  should  be  docketed  in  the  Superior  Court,  while  the 
Judge  would  certainly  refuse  to  try  the  case  until  reasonable 
notice  was  given  anr/  might  diitmiss  the  appeoL,  he  might  also 
in  his  flimretimi  retain  the  case  and  allow  a  reasonable  time 
iu  which  to  give  notice." 

In  the  case  before  us  his  Honor  dismissed  the  appeal,  as  we 
think  properly. 

His  judgment  is  therefore  affirmed.     Let  this  certified,  &c 

Pbb  CdbulM.  Judgment  affirmed. 
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THOMAS  GRAY  und  another  v.  JAMES  A.  GAIT"ER,  Ex'r,  Ae. 

Wheo  an  execntor  conyerts  bia  real  and  peraonal  estate  into  notea  andr 
naoLey,  so  aa  to  lead  to  a  reasonable  apprehension  that  the  assets  are^ 
not  sufficiently  secure  in  his  handn,  it  becomes  the  duty  of  the  court, 
pending  an  action  for  an  account  aud  payment  of  the  assets,  to  pro- 
Tide  by  au  order  in  the  causf,  that  the  executor  give  bond  for  the 
protection  of  the  afseta,  and  for  the  performance  of  the  final  decree^ 
and  apon  his  failure  ao  to  do,  to  appoint  a  receiver.  It  is  error  ta 
appoint  a  receiver  iu  the  first  instance* 

ManoN  in  the  cAusey  heard  before  Chud  J.  at  Fall  Term^ 
1875,  of  the  Superior  Court  of  Davib  county. 

The  action  was  commenced  at  Spring  Term,  1874,  for  au: 
account  and  settlement.  The  facts  in  the  case  as  disclosed  by 
the  record  sent  to  this  court  upon  the  appeal  are  substantially 
as  follows: 

James  Gray  died  in  the  county  of  Davie  in  the  year  1873„ 
leaving  a  last  will  in  writing  in  which  ho  appointed  the  defen- 
daat  hiB  executor.  On  the  20th  day  of  September,  A.  D^ 
1873,  tliis  will  was  admitted  to  probate,  and  the  defendant 
duly  qualified  as  executor. 

At  Spring  Term,  1874,  of  Davie  Superior  Court,  the  plain-- 
iiSA  after  due  notice  upon  affidavit,  moved  the  court  to  appoint 
a  receiver  of  the  assets  of  the  testator  in  the  hands  of  the 
defendant.  The  motion  was  allowed,  and  one  William  An- 
derson was  appointed  receiver  by  the  court.  Anderson  failed 
to  give  bond  as  required  in  the  order  of  appointment  and  did 
not  accept,  and  at  Pall  Term,  1874,  after  due  notice  upon  the 
affidavit  of  the  defendant,  the  order  appointing  Anderson  as. 
recover  was  vacated  by  the  court. 

After  due  notice,  the  plaintiff  upon  the  affidavit  of  L.  Q^ 
C.  Butler,  again  moved  the  court  to  appoint  a  receiver.  The 
affidavit  of  Butler  is  to  the  following  effect:  ^^  That  James. 
A«  Oaitber,  the  defendant  has  sold  his  homestead  tract  of 
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land  to  Kobert  Albca,  and  has  delivered  possession  in  part  of 
said  land,  and  of  a  house  on  said  land.  That  he  owns  no 
otlier  lands.  That  he  has  publicly  sold  to  tlie  liighest  bidder 
his  personal  property  over  a  week  ago,  including  his  house- 
hould  and  kitchen  furniture,  and  that  he  now  owns  no  real  or 
personal  estate  except  money  or  debts  for  his  property  sold. 

That  it  is  reported  that  James  A.  Gaither  has  made  these 
^ales  of  his  property  witli  the  purpose  of  removing  from  the 
State  of  North  Carolina  to  Texas.  Tliat  it  is  understood  that 
sales,  both  of  his  real  and  personal  property,  were  for  cash, 
and  affiant  knows  that  some  of  the  pereonal  property  has  been 
delivered  to  the  persons  who  are  said  to  be  the  purchasers. 
That  the  removal  of  James  A.  Gaither  from  the  Stnte  of 
North  Carolina  with  the  proceeds  of  the  sale  of  his  real  and 
personal  property  would  prevent  the  plaintiffs  from  collecting 
any  judgment  tliey  may  recover  in  tlie  cause,  except  at  the 
will  and  pleasure  of  J.  A.  Gaither.  That  said  Gaither  has 
sold  the  rents  of  the  lands  for  the  j'ear  1875  recently,  with 
which  the  plaintiffs  seek  to  charge  him  in  this  suit,  and  has 
given  no  bond  to  secure  any  part  of  the  assets  in  his  hands  as 
executor. 

The  defendant  resisted  the  motion,  filing  an  affidavit  to  the 
following  effect:  That  he  is  worth  three  thousand  dollars. 
Tliat  he  is  not  indebted  exceeding  fifty  dollars.  That  he  is 
-worth  as  much  now  as  he  was  on  tlie  day  the  testator  appointed 
liim  as  executor  of  his  will.  That  at  the  time,  and  before  the 
testator  (who  was  an  uncle  of  affiant,)  made  his  will,  affiant 
resuloJ  bat  two  miles  from  hliTi.  That  the  testator  well 
knew  all  about  affijint,  the  value  of  his  property,  &c.,  and  in 
\'iew  thereof  committed  the  execution  of  said  will  to  affiant, 
who  accepted  the  same  in  good  faith,  has  (committed  no  breaek 
t>f  his  duty  and  does  not  intend  to  do  so. 

That  while  it  is  tnie  that  affiant  did  speak  of  removing  to 
the  West,  and  for  some  time  intended  to  so,  at  no  time  did  he 
intend  to  leave  the  State  without  first  coming  to  a  settlement 
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of  his  executionsliip  and  taming  over  to  those  entitled  thereto 
the  estate  in  his  hands.  That  he  spurns  the  idea  insinuated 
in  the  application  for  a  receiver,  that  he  ever  for  a  moment 
had  any  idea  of  carrying  from  the  State  one  cent  of  his  testa- 
tor's estate.  That  it  was  the  expectation  of  affiant  and  the 
plaintiffs  that  this  action  would  have  been  tried  at  the  last 
term  of  Davie  Court,  and  if  it  had  been,  affiant  intended  to 
to  settle  up  the  estate  and  remove  to  Oregon,  but  when  he 
ascertained  tliat  it  would  not  be,  and  w^as  not  tried,  on  consul- 
tation with  his  counsel  and  those  claiming  interest  in  his  testa- 
tor's estate  adversely  to  the  plaintiffs,  lie  gave  up  and  aban- 
doned the  idea  of  removing  from  the  State.  That  defendant 
has  sold  his  lands  for  $2,200.00  and  has  also  sold  such  of  his 
personal  property,  (some  $400  or  $500  worth,)  as  he  would 
not  need  in  the  business  in  which  he  was  about  to  engage, 
to  wit:  the  manufacture  of  tobacco. 

That  having  entirely  given  up  his  intention  of  removing 
from  the  State,  he  has  entered  into  a  contract  of  partnership 
with  J.  M.  &  A.  Turner,  who  are  experienced  and  successful 
cobacco  manufacturers  near  Cool  Springs,  in  the  county  of 
Jredell.  That  affiant  expects  to  remove  to  their  said  factory 
in  a  few  days,  which  is  only  four  miles  from  his  present  resi- 
dence. That  affiant  does  not  intend  to  remove  from  Iredell 
county,  nor  does  he  expect  to  remove  any  of  his  funds  from 
that  county,  but  honestly,  and  bona  Jide,  intends  using  them  in 
manufacturing  tobacco,  and  expects  to  make  much  larger 
profits  therefrom  than  from  farming.  It  is  true  (as  it  was  his 
duty)  that  he  has  sold  the  rents  of  his  testator's  lands  for  this 
year,  but  will  keep  the  same  and  use  the  proceeds  in  a  due 
course  of  administration  of  his  testator's  estate.  That  affiant, 
in  testator's  lifetime,  and  to  his  knowledge,  advertised  his  said 
lands  for  sale." 

Upon  the  hearing,  his  Honor  allowed  the  motion  of  the 
plaintiffs,  and  one  Martin  R.  Chaffin  was,  by  the  court  ap- 
pointed receiver. 
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From  the  ruling  of  his  Honor  the  defendant  appealed,  upon 
the  ground  that  the  facets  in  the  case  are  not,  in  law,  sufficient 
to  warrant  the  ruling  of  the  court. 

Wi/^ovy  for  the  appellant. 
Bailey  and  Clement^  contra. 

Peabson,  C.  J.  Wlien  an  executor  is  guilty  of  a  fievaHavU 
by  applying  the  funds  of  the  estate  to  his  own  use,  it  is  the 
duty  of  the  court  to  appoint  a  receiver  and  take  the  estate  out 
of  his  control. 

In  our  case  there  is  no  allegation  that  the  executor  has  mis- 
applied the  funds  of  the  estate  to  his  own  use ;  but  the  mo- 
tion for  a  receiver  is  put  on  the  ground  that  the  estate  is  inse- 
cure in  the  hands  of  the  executor  by  reason  of  the  fact  that 
he  has  sold  his  land  and  personal  property  and  now  has  no 
estate  except  what  consists  of  money  and  notes,  which  can  be 
easily  removed  out  of  the  jurisdiction  of  the  court.  When 
an  executor  becomes  insolvent  after  his  appointment,  or  his 
insolvency  was  not  known  to  the  testator,  it  is  the  duty  of  the 
court  to  require  him  to  secure  the  fund  by  a  sufficient  bond. 
Otherwise  when  his  insolvency  is  known  to  the  testator — ^for 
it  may  be  that  he  would  rather  confide  in  an  insolvent  man  in 
whose  honesty  he  has  full  confidence — than  in  one  whose  sol- 
vency is  not  doubted. 

So,  when  an  executor  is  a  non-resident,  so  that  tlie  court 
can  take  no  personal  control  over  him,  he  is  required  to  give 
security.  So  when  an  executor  converts  his  real  and  personal 
estate  into  money  and  notes,  so  as  to  lead  to  a  reasonable  ap- 
prehension that  the  assets  are  not  sufficiently  secured,  as  is 
found  to  be  the  fact  in  this  case,  it  becomes  the  duty  of  the 
court,  pending  an  action  for  an  accx>unt,  and  payment  of  the 
assets,  by  an  order  in  tlie  action,  to  provide  for  the  security  of 
the  fund.  Thus  far,  we  agree  with  his  Honor,  but  the  doe- 
trine  of  the  court  only  justifies  an  order  for  the  protection  of 
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ithe  assets  against  this  apprehended  danger  in  the  first  instance, 
and  does  not  justify  an  order  for  tlie  appointment  of  a  re- 
ceiver, as  in  case  of  a  dereliction  of  dnty  on  the  part  of  the 
execnitor  in  direct  reference  to  his  management  of  the  estate. 
There  is  error.  This  opinion  will  l>e  certified  to  tlie  end 
that  an  interlocutory  order  may  be  made  in  the  e^urt  bilo>^, 
requiring  the  executor  to  give  bond,  &c.,  for  the  protection  of 
the  assets,  and  to  perforin  the  final  decree  in  the  cause,  and  in 
CMpe  I'e  fails  to  give  such  bon4,  that  a  receiver  may  be  aJH 
pointed. 

Feb  Cubiah.  Judgment  accordingly.  , 


LEONIDAS  r.  EDWARDS  v.  ARCHIBALD  KEAR-EY.         5 

> 
No  leyy  of  execution  upon  groperty  or  sate  un«ter  the  same,  made  sul^ 
sequent  to  tlie  latiticution  of  the  present  Constitution  of  this  btiite, 
and  the  Act  of  1868,  Bittle's  Kevi.sjiU  chap.  53,  (known  hs  the 
*•  Homestead  Law,")  wiU  divest  the  rij^ht  of  the  defendanr  in  execA- 
tion  to  a  homestead;  and  it  is  immHterial  \\-heth«r  the  debt  apo«i 
which  judgment  has  bt-en  recoveri  d  was  eontnicted  prior  or  subse- 
quent to  the  Hitoption  «'f  the  Constitution  and  said  Act. 
(McKtthan  v  Terry,  64  N.  C.  Rep,  25 ;  Crutnmen  v.  Bennett,  68  N".  p: 
Rep.  414:  Wihon  v.  Sparks,  72  N.  C.  Rep.  208;  Alboit  v.  Cronun-tie^ 
73  NT.  r.  Rep,  292,  and  Hill  v.  Keller,  63  N.  C.  Rep.  437,  cited  ank 
ftpproved.) 

CnriL  Action,  in  the  nature  of  EjectmenU  tried  before  hfe- 
Honor,  Jwlge  AllfeittsOhj  at  Spring  Term,  1873,  of  Qbau- 
TiLLE  Superior  Court. 

Thfe  plaintiff  offered  in  evidence  various  judgments  ren- 
dered against  the  defendent  for  debt,  interest  and  cost,  and 
docketed  in  Granville  county,  as  follows : 

One  on  the  16th  day  of  December,  1868,  and  one  on  tke 
16 
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16th  day  of  October,  1868,  and  one  on  the  7th  day  of  Jan- 
uary, 1869. 

The  plaintiflE  further  offered  in  evidence  writs  of  fieri 
facias  issued  upon  these  judgements  respectively,  and  levied 
upon  the  locus  in  quOy  and  also  writs  of  venditioni  exponas. 
It  was  in  evidence,  that  by  virtue  of  the  writs  of  vendUicmi 
exponas^  the  sheriff,  after  due  advertisement,  offered  the  locu$ 
in  qtio  for  sale,  as  the  property  of  the  defendant,  to  the 
highest  bidder,  at  public  auqtion,  on  the  6th  day  of  March, 
1869,  when  the  plaintiff  became  the  purchaser  and  took  the 
sheriff's  deed  therefor,  dated  March  6th,  which  deed  was  duly 
registered  and  offered  in  evidence  by  the  plaintiff. 

It  was  further  in  evidence  that  the  debts  for  which  the  said 
judgments  were  rendered  were  contracted  prior  to  the  adop- 
tion of  the  present  Constitution  of  North  Carolina. 

On  behalf  of  the  defendant,  it  was  in  evidence  that  at  the 
time  of  said  levies  and  sales,  the  locus  in  quo  was  the  only  real 
estate  owned  by  him,  and  did  not  exceed  the  value  of  one 
thousand  dollars,  and  that  the  defendant  and  his  family  re- 
sided thereon.  That  the  whole  of  said  land  was  sold  abso- 
lutely by  the  sheriff,  no  homestead  ever  having  been  allotted 
to  the  defendant. 

The  defendant  further  offered  to  prove  l)y  competent  evi- 
<lence,^that  on  the  22d  day  of  .Fanuary,  1869,  he  applied  to  a 
Justice  of  the  Peace,  for  the  county  of  Granville,  for  an  al- 
lotment of  his  homestead  in  the  /ocus  in  quo.  That  in  ac- 
cordance witli  his  application,  three  disinterested  freeholders 
were  appointed  by  the  said  Justice  to  allot  to  the  defendant 
his  homestead.  That  the  commissioners  so  appointed  did  as- 
sign to  the  defendant  the  whole  of  tlie  focus  in  quo^  as  a  home- 
stead, and  duly  made  a  report  thereof  according  to  law.  That 
this  report  was  returned  to  the  oflSce  of  the  Begister  of  Deeds, 
for  registration,  but  the  report  having  been  lost  or  mislaid  af- 
ter it  came  to  the  hands  of  said  officer,  was  never  registered. 
That  diligent  search  had  been  made  for  the  report,  bat  the 
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same  could  not  be  found.  The  defendant  then  introduced  in 
evidence  a  correct  copy  of  said  report.  The  plaintiff  objected, 
and  the  evidence  was  ruled  out  by  the  court.  To  this  ruling 
of  the  court  the  defendant  excepted. 

The  court  instructed  the  jury,  that  if  they  believed  the  evi- 
dence they  should  find  for  the  plaintiff.  To  this  the  defen- 
dant again  excepted. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  where- 
upon the  defendant  appealed. 

AU&mey  General  Hargrace^  for  the  appellant. 
Haywood  and  Batchdor  ds  Sofij  contra. 

Btkuh  J.  As  the  case  states  particularly  the  dates  ot 
docketing  the  several  judgments,  and  that  writs  of  fieri 
Judas  were  issued  on  the  judgments  and  levied  upon  the 
lands,  which  were  afterwards  sold  under  writs  of  venditioni  * 
eaopanasy  and  no  reference  whatever  is  made  to  the  time  of 
the  levy,  we  think  it  is  suffici^tly  clear  that  no  levj"  was 
made  upon  the  land  until  after  the  judgments  were  docketed. 
As  die  judgments  were  not  docketed  until  after  the  adoption 
of  the  Constitution  and  the  Act  of  1868,  Bat.  Bev.  chap.  55,. 
known  as  the  homestead  law,  any  levy  subsequent  to  that 
time  would  not  divest  the  defendant  of  his  right  of  homestead. 
McKeeihan  v.  Terry ^  64  N.  C.  Rep.  25.  In  the  light  of  our 
^iedsions,  it  is  immaterial  whether  the  judgment  debts  were 
contracted  prior  or  subsequent  to  the  homestead  law,  the 
defendant  was  entitled  to  the  benefit  of  its  provisions,  and  his 
title  to  the  land  and  right  of  possession  are  not  divested  by 
the  sale  and  sheriff's  deed.  UUl  v.  Keder^  63  N.  C.  Eep. 
437.  Crummen  v.  Bennett^  68  N.  C.  Bep.  494.  WiUon  v, 
Uparksy  72  N.  C.  Bep.  208,  AhboU  v,  Cromariie,  72  K  C. 
£ep.  292. 

There  is  error.    Judgment  reversed. 

Pkb  Cubiak.  Venire  de  novo. 
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State  v.  Yakcsy. 


STATE  r.  WARREN  YANCEY. 

A  threat  to  use  a  cle«tUy  weapwD,  with  a  present  power  to  do  so.  is  jo»- 
titiHlile  in  the  protection  of  the  property  <>f  the  d«;feud«int.  wliereit 
appears  that  no  tmttery  w  s  committed  and  the  defendant  di<l  notQ«c 
the  wenpon  for  any  other  purpose  than  the  actual  pn>tection  of  his 
property. 

Indictment  for  assault,  tried  before  his  Honor  M*>ore  J.  at 
July  Special  Term,  1875,  of  the  Superior  Oourt  of  Grantille 
county. 

Trial  by  jury  having  been  waived  his  Honor  found  the 
following  facits:  On  9tli  day  of  January,  1875,  aboat  12 
o'clock,  the  prosecutor,  William  D.  Royster,  was  in  the  public 
highway  near  Nutbush  Bridge  in  the  county  of  Granville,  and 
the  defendant  was  in  an  adjacent  field.  Tlie  defendant  rode 
np  to  the  f enc^  which  separated  the  field  from  the  highway 
and  asked  the  prosecutor  if  he  had  seen  any  hogs.  The 
prosecutor  said  he  had  not.  The  defendant,  who  was  riding 
on  a  mule,  turned  to  ride  off  when  the  prosecutor  hailed  him 
and  asked  if  he  had  paid  a  debt,  for  which  the  prosecutor  was 
a  surety.  The  defendant  stopped  and  answered  no.  The 
prosecutor  then  said  "  Warren,  you  have  got  my  saddle  f 
The  defendant  said  "  no,  I  bought  this  saddle  of  a  horse 
drover  and  paid  him  $8.00  for  it.  The  defendant  then  got  off 
bis  mule.  During  tlie  conversation  the  prosecutor  took  hold 
of  tlie  stirrup  leather  of  the  defendant's  saddle,  and  while 
holding  it  he  called  to  one  Thomas  Parham,  who  was  some 
distance  off  and  said,  "  Oh  1  Tom  come  here.'*  The  defen- 
dant twice  requested  the  prosecutor  to  "  turn  loose**  his  saddle, 
with  which  request  the  pi-osecutor  refused  to  comply.  When 
the  defendant  saw  Parham  approaching,  putting  bis  hand  into 
his  pocket  and  taking  his  knife  therefrom  he  said  to  tlic  pros- 
ecutor, "  If  you  don't  turn  my  saddle  loose  I'll  cut  you 
loose.  The  defendant  at  that  time  was  distant  five  or  six  feet 
from  the  prosecutor  and  started  towards  him.  The  proeecutar 
did  turn  loose  the  saddle  and  stepped  back  from  tlie  mula. 


Digitized 


by  Google 


JA3STJAEY  TERM,  187B.    '  24$ 

Upon  this  state  of  facts  the  court  adjudged  that  the  defen- 
dant was  guilty  and  sentence  was  pronounced.  Tliereupon 
the  defendant  appealed. 

Tfmnff^  for  the  defendant. 

Attorney  General  Hargrove^  for  the  State. 

!Reade  J.  When  the  defendant  drew  his  knife  and  tlireat* 
ened  the  prosecutor  and  started  towards  him,  being  already 
within  five  or  six  feet  of  him,  this  was  undoubtedly  an 
assanlt,  and  the  defendant  is  guilty,  unless  the  conduct  of  the 
prosecutor  made  the  assault  justifiable. 

The  prosecutor,  at  that  time  was  committing  a  trespass  upon 
the  property  of  the  defendant  in  his  presence,  by  holding  on 
to  the  defendant's  saddle  and  claiming  it  as  his  own,  and  call^ 
kg  to  another  for  help  with  the  purpose  of  taking  it  by  force, 
as  the  defendant  had  reasonable  ground  to  believe.  This  con- 
duct of  the  prosecutor  was'  not  such  as  to  justify  an  actual 
battery  with  the  knife  in  the  first  instance  ;  but  the  defendant 
had  the  right  to  do  what  was  necessary  to  make  the  prosecutor 
let  go  his  saddle,  beginning  with  moderate  force,  and  increas- 
ing in  the  ratio  of  the  resistance;  without  measuring  it  in 
golden  scales.  We  are  not  left  to  any  speculation  as  to 
whether  he  used  too  much  or  too  little  force ;  for  the  result 
shows  that  he  used  just  enough  to  actcompli^li  his  purpose.  If 
he  had  used  more  he  would  have  injured  the  prosecutor.  If 
be  had  used  less,  and  allowed  the  prosecutor's  help  to  come 
up  he  would  liave  lost  his  property,  or  engaged  in  an  unequal 
<x>ntest,  with  probably  serious  consequences. 

A  ihretU  t«*  iMe  a  deadly  weapon,  with  the  power  to  do  it, 
may  often  be  justifiable,  when  a  bftttery  with  the  same  would 
not  be.     And  this  is  one  of  those  cases. 

There  is  error.     This  will  be  certified. 

Pkb  Curiam.  Judgment  reversed. 
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Statb  v.  Hudson. 


bTATE  V.  CEPHUS  HUDSON. 

Where  the  jury  return  a  verdict  of  "guilty  of  shooting,"  upon  an  in- 
dictment for  an  assault  and  battery,  drawn  in  the  usual  form,  judg- 
ment will  be  arrested. 

Whether,  if  the  bill  had  charged  that  tbe  assault-was  made,  by  shootiDg 
at  tbe  prosecutor,  the  verdict  could  be  sustained,     Quere  f 

{State  V.  Arrington,  8  Murphy  571,  cited  and  approved.) 

Indictment  for  Assatili  and  Battery ^  tried  before  his  Honor 
IVattSy  J.  at  Fall  Term,  1875,  of  the  Superior  Court  of 
Oeanvillb  county. 

The  indictment  was  drawn  for  an  assault  and  battery  in  the 
usual  form. 

The  jury  returned  a  verdict  of  "guilty  of  shooting"  and 
thereupon  the  counsel  for  the  prisoner  moved  the  court  in 
arrest  of  judgment. 

The  motion  was  overruled  and  the  defendant  appealed. 

No  counsel  in  this  court  for  the  defendant. 
Attorney  General  Hargrove^  for  the  State. 

Bynum,  J.  The  defendant  was  indicted  for  an  assault  and 
l)attery,  in  a  bill  drawn  in  the  ordinary  form.  The  jury  for 
their  verdict  returned  *•  that  the  said  Cephus  Hudson  is  guilty 
of  shooting."  Shooting  at  w^hat  ?  In  what  direction  ?  If  at 
any  human  object,  was  that  object  within  the  carrying  dis- 
tance of  the  gun,  so  as  to  constitute  an  assault  ?  If  the  in- 
dictment had  charged  that  the  assault  was  made  by  shooting 
at  the  prosecutor,  possibly  the  verdict  could  be  sustained  by 
the  reasonable  certainty  of  its  meaning,  to  be  obtained  by 
construing  the  bill  and  verdict  together.  But  the  instrument 
contains  no  such  charge,  and  the  verdict  standing  by  itself  is 
therefore  senseless,  certainly  it  is  not  responsive  to  the  indict- 
ment.    The  courts  should  never  allow  such  absurd  and  iire- 
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spcmeive  verdicts  to  be  recorded.     They  should  have  the  jury 
to  correct  them,  so  as  to  be  in  conformity  to  law  and  to  pre- 
sent an  intelligent  record.     6iate  v.  Arringtop,  3  Murph.  511. 
There  is  error. 

Per  Cubiam.  Judgment  arrested. 


STATE  V.  WILLIAM  E.  NORWOOD. 

Where,  upon  the  trial  of  an  indictment  for  larceny,  the  court  charged 
the  jury :  **  To  decide  the  case  by  the  evidence  alone ;  that  on  account 
of  the  color  of  the  defendant,  (who  was  a  white  man, )  they  should  re- 
quire no  other  or  dtrouger  proof  to  convict  him,  than  they  would  if  the 
prosecutor  (who  was  a  colored  man )  were  on  trial  and  the  defendant 
were  his  prosecutor.  That  the  proposition,  **  that  before  the  jury  can 
convict  on  circumstantial  evidence,  they  must  be  as  well  satisfied  of 
the  guilt  of  the  accused,  as  if  one  credible  eye  witness  had  testified 
to  the  fact,"  was  not  a  rule  of  law,  but  only  an  illustration — all  that 
was  intended  by  the  comparison,  was  to  inform  the  jury  that  they 
must  be  fully  satisfied,  beyond  a  reasonable  doubt,  of  the  guilt  of  the 
accused.  When  a  single  eye  witness  swears  to  the  fact  of  guilt,  if 
the  jury  believe  him,  there  is  an  end  of  the  matter;  while  in  many 
cases  of  circumstantial  evidence,  the  mental  operations  are  much  more 
complex,  and  then  the  comparison  might  mislead  instead  of  assisting 
the  jury.  In  either  case,  the  jury  must  be  fully  satisfied.  The  ex* 
pression,  **  testimony  of  an  eye  witness,^'  is  no  more  a  fixed  phrase  in 
the  law,  than  *'  reasonable  doubt."  And  after  the  case  had  been  sub- 
mitted to  the  jury  and  they  were  about  leaving  the  box,  the  court 
further  charged :  Gentlemen,  you  will  find  whether  the  defendant  ia 
guilty  on  the  first  or  second  count— that  is,  whether  he  is  guilty  of 
larceny,  or  of  receiving  the  stolen  goods,  knowing  them  to  be  stolen^ 
if  you  find  him  guilty  at  all  :*'  It  ucm  hdd.  that  there  was  no  error  in 
the  matter  of  the  charge,  nor  in  the  manner  of  submitting  it  to  the 
jury. 

Ikdictment  for  larceny  and  receiving  goods  knowing  them 
to  be  stolen,  tried  before  his  Honor  Judge  Mm)ve^  and  a  jury, 
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at  Jiily  (Special)  Term,  1875,  of  the  Superior  Court  of  Orak 
viLLB  county.    •  • 

The  defendant,  a  white  man,  was  indicted  for  stealing  to- 
bacco, the  property  of  a  colored  man.  In  his  argument  to 
the  jury  the  solicitor  alluied  to  this  fact  and  urged  them  to 
guard  against  the  prejudice  of  race. 

His  Honor  in  his  charge  urged  the  jury  "  to  decide  the  case 
by  the  evidence  alone ;  that  on  account  of  the  color  of  the 
defendant  they  should  require  no  other  or  stronger  proof  to 
convict  him  than  they  would  if  the  prosecutor  were  on  trial 
and  the  defendant  were  his  prosecutor." 

To  the  charge  of  liis  H  >nor  tlie  defendant  excepted. 

The  defendant's  counsel  upon  the  argument  stated  as  a  rule 
of  law,  "  before  tlie  jury  can  convict  on  circumstantial  evidence, 
they  must  be  as  well  satisfied  of  the  guilt  of  the  accused  as  if 
one  credible  eye  witness  had  testified  to  the  fact,"  and  re- 
quested his  Honor  so  to  charge. 

His  Honor  declined  to  give  the  special  instruction  prayed 
for,  and  charged  the  jury,  "  Such  was  not  a  rule  of  law,  but 
only  an  illustration — .ill  that  was  inten  led  by  tlie  comparison 
v^as  to  inform  the  jury  that  they  must  be  fully  satisfied 
beyond  a  reasonable  doubt  of  thi  guilt  of  the  accused.  Wh^i 
a  single  eye  witness  swears  to  the  fact  of  guilt,  if  the  jury 
believe  him,  that  is  an  en  J  of  the  matter,  while  in  many  cases 
of  circumstantial  evidence  the  mental  operations  are  much 
more  complex,  and  then  the  comparison  might  mislead  instead 
of  assisting  the  jury.  In  either  case  the  jury  must  be  fully 
satisfied.  The  expression,  *  testimony  of  an  eye  witness '  is 
no  more  a  fixed  phrase  in  the  law  than  "  reasonable  doubt.*' 

The  defendant  again  excepted. 

After  the  case  was  submitted  to  the  jury  and  when  they 
were  about  leaving  the  box,  his  Honor  said  to  them,  "  O^itle- 
men,  you  will  find  whether  the  defendant  is  guilty  on  the  first  or 
second  count — that  is,  whether  he  is  guilty  of  larceny  or  of 
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receiving  the  stoleu  goods,  knowing  them  to  be  stolen,  if  you 
find  him  gnilty  at  all." 

The  jury  retarned  a  verdict  of  guilty  of  receiving  the  goods 
knowing  them  to  have  been  stolen.  The  defendant  thereupon 
moved  the  court  for  a  D'iu'tre de  n*fO^K  The  motion  was  over- 
ruled and  the  defendant  appealed. 

Toung^  for  the  defendant. 

Attorney  General  Hargrove^  for  the  State. 

Peabson,  C.  J.  "We  have  given  to  the  elaborate  argument 
of  the  counsel  for  the  defendant  full  consideration,  and  do 
not,  by  the  aid  of  it,  see  in  the  charge,  or  in  tlie  manner  of 
submitting  the  ease  to  the  jury,  any  error  of  which  the  de- 
fendant has  a  right  to  complain. 

The  propriety  of  the  allusion  by  the  Solicitor  to  the  fact, 
that  the  prosecutor  was  a  colored  man  and  the  defendant  a 
white  man,  depends  on  the  incidents  and  surroundings  of  the 
trial,  which  are  not  set  out  in  tlie  statement  of  the  case.  But 
the  defendant  has  no  ground  on  which  to  complain  of  the 
diarge,  for  his  Honor  holds  the  scales  of  jnstice  even. 

Indeed,  it  may  be  thought  that  his  Honor  leaned  to  the  side 
of  the  defendant  in  order  to  meet  a  prejudice  against  a  white 
man  who  would  steal  from  a  negro.  Although  the  crime  of 
stealing  admits  of  no  degrees  of  comparison  as  ^^mean, 
meaner,  meanest,"  it  may  be  that  by  reason  of  prejudice,  in 
the  county  of  Granville,  a  white  man  who  steals  from  a  negro 
is  mean  in  an  extra  superlative  degree.  But  of  thie,  we  are 
are  not  informed  by  the  record. 

No  error.     Certilied. 

Pes  Cubiam.  Judgment  afSrmed. 
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Hkilbo  and  others,  Adm'n,  v,  Lsmlbt  aod  Suavbb,  Adm'rs,  Ac 


P.  N.  HEILIG  and  others,  Adrainistrators  v.  H.  A.  LEMLY  and  ED- 
WARD SHAVER,  Adm'rs,  &c. 

Wiiere  a  sheriff,  who  by  negligent  delay  in  collecting  an  execution,  had 
rendered  himself  liable  to  the  plaintiff^  paid  off  the  debt  in  bis  own 
exoneration,  and  took  an  assignment  from  the  plaintiff  to  a  third  per- 
son in  trust  for  himself;  Eddy  that  the  judgment  was  not  thereby  ex- 
tinguished, and  nothing  else  appearing,  the  assignee  was  entitled  to 
an  alicu  execution  thereupon. 

{Bofcen  v.  Jones,  18  Ired.  25;  McLeod  v.  McCaU,  8  Jones  87;  SteuxBrt'r, 
Rutherford^  4  Jones  488.) 

This  was  a  Motion  in  tlie  cause,  heard  before  his  Honor, 
CUmdy «/.,  at  Fall  Term,  1875,  of  the  Superior  Court  of 
Rowan  county. 

It  was  admitted  that  the  plaintiffs  obtained  judgment 
against  the  defendants'  intestate  and  others  at  Fall  Term, 
1869,  of  Rowan  Superior  Court,  for  the  sum  of  one  thousand 
dollars,  and  interest  thereon  from  the  20th  day  of  September, 
1869,  and  also  for  costs.  That  an  execution  issued  to  the 
sheriff  of  said  county,  returnable  to  Spring  Term,  1871 ;  that 
after  the  said  execution  was  spent,  and  while  the  same  was  in 
the  hands  of  W.  A.  Walton,  the  then  sheriff  of  Rowan  county, 
who  was  sheriff  at  the  time  die  execution  issued,  said  Walton 
paid  to  the  plaintiffs  the  amount  of  said  execution,  before  the 
same  had  been  returned  to  court,  and  the  plaintiffs  endorsed 
the  execution,  as  follows  : 

"  I  assign  the  within  execution  to  L.  W.  Walton,  without 
recourse,  August  28th,  1871,"  the  same  being  signed  by  all  of 
the  plaintiffs. 

It  was  further  admitted  that  L.  W.  Walton  was  the  son  of 
W.  A.  Walton,  the  then  sheriff  of  Rowan  county ;  that  the 
said  sheriff  paid  the  value  of  the  execution  with  his  own  funds 
and  had  the  same  assigned  as  aforesaid. 

The  plaintiffs  moved  the  court  for  leave  to  issue  execution 
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against  the  defendants  for  the  collection  of  the  judgment  for 
the  benefit  of  L.  W.  Walton. 
The  defendants  counsel  resisted  the  motion  upon  the  grounds: 

1.  That  there  had  been  no  legal  assignment  of  the  judg- 
in«it  to  L.  W.  Walton. 

2.  If  there  was  an  assignment,  it  was  made  with  the  money 
of  the  sheriff  of  Bowan  county,  and  that  an  assignment  made 
under  such  circumstances  was  contrary  to  public  policy,  and 
therefore  void. 

Upon  the  hearing,  the  motion  was  allowed  by  the  court,  and 
the  defendants  appealed. 

McCcrlde  <&  Bailey^  for  the  appellants. 

Battle^  Battle  dk  Mardecai^  and  J  S^  Henders^ny  contra. 

BoDKAN.  J.  The  question  is  whether  a  Sheriff  who  has 
made  himself  liable  to  a  plaintiff  by  his  negligent  delay  in 
collecting  an  execution,  and  who  pays  off  the  debt  in  his  own 
exoneration  and  takes  an  assignment  from  the  plaintiff  to  a 
third  persan  in  trust  for  himself,  has  thereby  extinguished  the 
judgment,  so  that  he  cannot  have  an  alias  execution  issued  to 
another  officer  upon  it  2 

The  cases  cited  by  the  learned  counsel  for  the  defendants 
&om  New  York  do  certainly  establish  that,  in  tliat  State,  upon 
grounds  of  public  policy,  the  judgment  is  absolutely  extin« 
guished.  Beed  v.  Pruyvj  7  Johns.,  426 ;  Sherman  v.  Boyre^ 
15  Johns.,  443  ;  Bigehw  v.  Provost^  5  Hill,  566,  and  others 
which  may  be  found  cited  in  a  note  to  Herman  on  Executions, 
205.  Nor  is  this  doctrine  confined  to  New  York.  It  is  so 
held  in  Alabama :  Bouvtree  v.  Weaver^  8  Ala.,  314 ;  Boren 
V.  McGehee,  6  Porter,  432 ;  Oi'uich field  v.  Haynes^  14  Ala., 
49 ;  in  Tennessee,  Smith  v.  Herman^  1  Cold.,  141 ;  but  see 
Lintry  v.  Thompson j  1  Head,  456 ;  in  Missouri,  Oarth  v. 
Campbell^  10  Mo.,  154 ;  in  Maine  and  Massachusetts,  unless 
the  Sheriff  takes  an  assignment  from  t^e  plaintiff,  the  judg- 
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ment  is  extinguiBhed,  but  if  he  does,  it  is  not.  WJutUer  v. 
Ilehningwiy.  22  Me.,  238 ;  Allen  v.  HoMetiy  2  MasB.,  133; 
i^'An*?  V.  SifidJy  15  Mass.,  481.  So  in  Gborgia,  AmettY.  douti^ 
^  Oa.,  53 ;  and  perhaps  in  some  other  States. 

The  foundation  of  all  these  eases  seems  to  be  that  of  Iteed 
T.  /'ruyfi.  In  that  case  the  Sheriff  having  a  <^  m.  against 
IStaats,  under  which  Staats  was  arrested,  procured  him  and 
Pmyn  to  confess  a  judgment  in  favor  of  the  pl«dntiff  for  a 
larger  sum,  and  the  Sheriff  paid  the  amount  of  the  exeoutioii 
to  the  plaintiff.  In  a  few  days  he  took  out  a  oa.  9a.  on  the 
judgment  confessed  by  Staats  and  Pruyn,  wad  took  their  note 
for  A  still  larger  sum,  and  gave  them  a  receipt  for  the  amount 
of  the  first  judgment.  Afterwards  the  Sheriff  advertised  the 
property  of  Pruyn  and  Staat&  for  sale  under  an  execution 
upon  the  judgment  confessed,  and  they  moved  to  set  aside  die 
execution,  and  for  an  entry  of  satisfaction  on  the  judgment 
confessed.  The  court  granted  the  motion,  and  there  can  be 
no  doubt  was  right  in  doing  so. 

A  ^leriff  who  has  an  execution  against  a  defendant  and  ii0 
the  price  of  indulgence  takes  from  him  a  judgment  confessed, 
-or  a  note,  for  a  larger  sum,  is  guilty  of  oppression  and  of  a 
breach  of  official  duty,  and  on  grounds  of  public  policy  such 
judgment  confessed,  or  note,  must  be  held  void,  notwithstand- 
ing the  sheriff  has  paid  the  plaintiff  in  the  origind  judgment 
the  amount  of  his  claim.  And  a  fortiori  any  acts  of  the 
sheriff  after  he  had  acquired  his  interest,  under  an  execution 
whether  issued  upon  the  original  judgment  confessed,  were  in 
like  manner  void  as  to  the  defendant  in  the  execution.  Tliis 
last  proposition  has  long  been  settled.  Bat.  Rev.  chap.  26, 
Ooroner ;  chap.  106,  Sheriff ;  Brown  v  Jones^  3  Ired.  25  ;  Me. 
JLmii  V  Mcf-'tt'^  3  Jones  87;  Stewart  v  liutherfordj  4  Jones 
483,  And  the  first  we  conceive  to  be  equally  clear  upon  genr 
eral  principles.     See  also  Bat.  Rev.  chap.  106,  sec.  17. 

Kent,  J.,  in  delivering  the  opinion  of  the  court  (after  citing 
the  ctises  of  Wallace  v  Weedale^  Noy.  107 :  Langdoft,  v  Waliky 
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Lntw.  587;  Speake  y  liteharfisj  Hob.  206,  and  Ward  v 
JLiHcM^  1  Keb.  5^1,)  says,  "The  practice  of  sheriffs  of  pay- 
ing executions  themselves,  and  taking  security  and  judgment 
bonds  from  the  party  over  whom  tlioy  liave  at  tlie  time  such 
means  of  coercion  is  to  be  strictly  and  vigilantly  watched  by 
the  courts.  Such  humanity  is  imposing,  but  it  may  l)e  turned 
into  cruelty.  Nothing  is  more  important  to  the  honor  of  the 
administration  of  justice,  than  that  the  otKcers  of  the  court 
should  not  use  its  process  as  the  means  of  making  unequal 
bargains,  and  taking  undue  advantage.  The  facts  in  this  case 
have  the  appearance  of  an  instance  of  gross  abuse.'' 

He  oonclodes  by  saying,  "I  am  happy  theixrfore  tliat  the 
sheriff  will  be  driven  to  seek  his  remedy  upon  the  note,  when 
the  legality  of  the  increase  of  the  original  debt  will  be  4>peii. 
to  further  investigation." 

We  think  that  in  the  subsequent  oases  in  New  York,  andia 
the  otliers  elsewhere  that  have  followed  this  case,  the  opinion 
of  the  eminent  Judge  has  been  misconceived,  and  an  extensioii 
givea  to  it  which  was  not  intended,  and  which  cannot  be  sup- 
ported by  reason.  An  opinion  applicable  to  a  special  case^ 
bas  been  converted  into  a  general  and  arbitrary  rule. 

In  the  present  ca^e,  the  sheriff  having  an  execution  against 
the  defendant  paid  it  to  the  plaintiff  in  his  own  exoneratioxr 
and  took  an  assignment  on  the  execution  to  his  son,  whetlier 
as  a  trustee  for  himself,  or  as  a  gift  to  the  son,  is  not  material* 
He  DOW  moves  that  an  alia%  execution  may  issue  to  his  succes- 
80r  in  office,  for  his  benefit.  There  has  been  no  oppression  aa 
there  clearly  was  in  the  case  of  Reed  v.  Pruyuy  and  the  debt 
has  not  been  increased. 

We  are  at  a  loss  to  conceive  what  public  polic^y  will  be  vio- 
lated if  the  motion  is  allowed. 

It  is  said  that  if  a  sheriff  can  escape  am^*cement  by  paying 
an  execution  which  it  was  his  duty  to  collect,  he  will  be  in- 
doqed  to  delay  enforcing  eicecutions,  and  creditors  may  be  in- 
jured.    The  creditor  cannot  be  injured  if  the  debt  is  paid.. 
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And  it  cannot  be  a  wrong  to  the  debtor  if  a  sheriff  who,  rely- 
ing perhaps  on  his  promise  to  pay  the  money  by  the  return 
day,  has  made  himself  liable  by  his  indulgence,  is  allowed  af- 
ter payment  to  stand  in  the  position  of  the  creditor.  If  pub- 
lic policy  forbids  such  payments  by  sheriffs,  and  for  that  rea- 
son the  judgment  is  extinguished,  it  would  seem  that  the  same 
principle  would  forbid  any  recovery  by  the  sheriff ,  of  the 
money  so  paid  by  him.  But  the  principal  case  we  have  com- 
mented on,  holds  that  the  sheriff  might  sue  upon  the  note 
which  he  had  taken,  and  recover  what  might  be  just. 

It  is  also  said  in  B^undtree  v.  Weaver ^  that  the  sheriff  in 
an  action  against  the  defendant  can  recover  the  money  paid 
for  his  benefit.  And  in  Lintz  v.  I'hompean  it  is  said  that  if 
the  sheriff  is  compelled  to  pay  the  debt  by  a  judgment  of  a 
court,  there  is  an  implied  transfer  of  the  plaintiff's  debt  to 
him.  These  cases  thus  acknowledge  that  it  would  be  inequi- 
table for  a  defendant  to  receive  the  benefit  of  the  slieriff 'b 
payment,  and  refuse  to  re-imburse  him:  It  is  true  that  the 
defendant  did  not  previously  request  the  sheriff  to  pay  the 
debt,  and  that  in  general  no  one  can  make  himself  the  cred- 
itor of  another  by  officious  service,  or  by  officiously  paying  a 
debt  for  him.  But  where  a  sheriff,  at  the  express  or  presumed 
request  of  a  defendant  in  execution,  indulges  him  so  that  the 
sheriff  is  compelled  to  pay  the  debt,  there  is  a  clear  equity  for 
re-imbursement.  The  acceptance  of  the  discharge  of  the 
original  debt  by  the  defendant  in  execution,  may  be  ccmsid- 
ered  as  a  ratification  of  the  sheriff's  act,  and  as  equival^it  to 
a  prior  request.  It  is  somewhat  like  a  case  where  one  accepts 
a  draft  about  to  be  protested  for  non-acceptance,  for  the  honor 
of  the  drawer.  If  this  equity  for  re-imbursement  be  admitted 
as  a  foundation  for  an  action,  why  is  it  illegal  and  against 
public  policy  for  the  sheriff  to  take  an  assignment  of  the  exe- 
cution, which  gives  him  no  more  than  he  would  have  a  right 
to  recover?  The  form  of  the  recovery  is  not  an  essential  part 
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of  the  equity,  and  there  is  no  reason  why  the  sheriff  should 
be  put  to  the  circuity  of  an  action. 

It  has  been  seen  that  in  Maine  and  Massachusetts  it  is  held 
that  where  the  sheriff  takes  an  assignment  of  the  judgment 
from  the  plaintiff  in  execution,  the  judgment  is  not  extin- 
guished. The  decisions  in  those  States  support  our  decision 
in  the  present  case.  We  think  also  that  they  imply  that  it  is 
not  against  public  policy  for  a  sheriff  to  pay  off  a  debt  in  his 
own  exoneration;  for  if  it  were,  an  assignment  would  not  be 
sustained. 

We  concur  with  the  Judge  below,  that  the  motion  should 
be  allowed. 

Judgment  affirmed.     Let  this  opinion  be  certified. 

FsB  CuBiAM.  Judgment  affirmed. 


JORDAN  WOMBLE  v.  GEORGE  LITTLE  and  HEKRY  MORDEOAI, 

Where  A  confessed  judgment  in  a  court  of  a  Jastice  of  the  Peace,  in 
f ETor  of  B,  upon  a  note,  upon  its  face  bearing  interest  at  the  rate  of 
eight  per  cent.,  and  the  Jastice  gave  judgment  for  the  principal  of 
the  note,  '*  with  interest  from  date/'  and  the  judgment  being  sent  to 
the  Superior  Court  to  be  docketed,  execution  was  thereon  issued  for 
the  principal  sum  "  with  interest  at  8  per  cent:"  Held,  that  there  was 
no  material  variance  between  the  judgment  as  rendered  and  the  tran^ 
script  upon  which  the  execution  issued. 

This  was  a  'motion  in  the  cause  heard  before  his  Honor 
Judge  WattSj  at  Fall  Term,  1875,  of  the  Superior  Court  of 
Wakb  county. 

The  motion  was  "  to  reform  the  judgment  entered,  and  for 
aa  order  to  issue  to  the  Sheriff  of  Wake  county  to  suspend 
the  sale  of  property,  upon  which  he  had  levied,  until  the  mo- 
tion was  heard." 
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Hi8  Honor  granted  an  order  to  the  Sheriff  to  suspend  the 
sale  from  day  to  day  t  ntil  the  hearing,  when  the  following 
facts  were  found : 

1.  That  the  dtfendnnt,  George  Little,  made  to  the  plaintifiF 
his  promissory  note  on  the  10th  day  of  April,  1874,  for  the 
principal  sum  of  two  hundred  dollars,  with  interest  at  eight 
per  cent,  payable  one  d?  y  after  date. 

2.  That  a  summons  wi  s  issued  by  a  Justice  of  the  Peace, 
against  the  defendant  on  the  13th  day  of  April,- 1874,  who 
i.ccepted  service  and  confessed  judgment  on  the  same  day, 
according  to  specialty  tilef*.  That  said  judgment  was  stayed 
Ly  giving  the  difendant,  lie  ry  Mordccai  as  surety. 

3.  That  a  trans(tript  of  said  judgment  was  sent  up  to  the 
f  u^jerior  Court  and  docketed  on  the  19th  of  June,  1875. 
Said  docket  shows  that  the  judgment  was  for  two  hundred 
dollars,  and  interest  from  the  10th  day  of  April,  1874,  at  8 
per  cent.  The  transcript  is  for  two  hundred  dollars,  and 
interest  from  the  10th  of  April,  1874. 

4.  The  execution  issued  by  the  Superior  Court  Clerk  on  the 
19th  day  of  June,  1875,  was  for  the  principal  sum  of  two 
hundred  dollars,  with  interest  from  the  10th  day  of  April> 
1874,  Ht  8  per  cent. 

Upon  these  facts  his  Honor  refused  the  motion,  and  there- 
upon the  defendants  appealed. 

JimfH  efe  Jimey^  for  the  appellants. 
A.  M.  Ltwuy  contra. 

SETfLE,  J.  The  defendant's  appeal  rests  upon  the  idea  that 
there  is  a  variance  between  the  judgment  rendered  by  the 
magistrate  and  the  one  docketed  in  the  (office  of  the  Superior 
Court  Clerk,  when,  in  fact,  thon^  expressed  in  words  some- 
what different,  they  mean  precisely  the  same  thing.  The  de- 
fendant <5ontends  that  the  Justice's  judgment  implies  interest 
at  six  per  cent.  only.     But  of    course  his    judgment,  grdng 
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"interest  from  10th  day  of  April,  1874,"  upon  a  note  which 
«pecifieil  on  its  face  tliat  it  should  bear  interest  at  eight  per 
iiQXit.  p*ir  annaui^  could  mean  nothing  else  than  interest  at 
eight  per  cent ;  and  when  the  Clerk,  in  docketing  the  Justice's 
judgment,  which  was  taken  by  confession,  according  to  spe- 
cialty tiled,  added  the  words  "at  eight  jcr  c>cnt."  he  did  not^ 
in  the  least  degree,  change  the  senbe  or  the  legal  effect  of  the 
Justice's  judgment. 

The  judgment  of  the  Suferior  Ccuit  is  r ffirmed. 

There  are  fcur  other  tttcs  l(1'\\ccn  tic  un  e  parties,  and 
involvirg  the  tme  jciEt,  Icfcic  is  it  iHs  tcin^.  Let  judg^ 
iLtEt  le  ciitiud  in  dl  in  ctiltinity  to  tlis  (liticn. 

Feb  Cubiah.  Judgment  affirmed. 
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FLORA  McFAUIAND  v.  JOHN  W.  MoKAY,  Adm'r,  &c. 

A  bequest  to  the  following  effect,  **  I  leave  in  the  hands  9(  my  executor 
to  be  hereinafter  named,  eight  hundred  dollars,  to  be  by  him  applied, 
according  to  his  discretion  and  aa  necessity  may  require,  to  the  use 
and  iHJUcfit  of  my  daughter  (the  plaintiff) ;  and  should  he,  my  execu- 
tor, deem  it  advisable  so  to  do,  he  may  invest  the  whole  or  any  part 
of  this  amount  in  the  purchase  of  land  for  the  use  of  my  said  daughter, 
which  land,  if  thus  purchased,  shall  vest  at  her  death  in  the  heirs  ef 
her  body,  if  any  then  living;  but  if  not,  in  the  next  of  kin,  share  and 
ehnre  alike  "  &c.,  vcbts  no  discretion  in  the  executor,  except  to  pay 
over  the  money  as  the  legatee  might  need  it^  or  to  invest  it  in  land  far 
her  l>enefit. 

The  Superior  Court  in  term,  has  origpnal  jurisdiction  of  an  action  to 
recover  a  legacy,  where  the  same  has  been  assented  to,  or  is  sought 
to  be  enforced  as  a  trust. 

In  an  action  against  an  administrator  of  an  executor  to  have  him  de* 
clared  a  trustee  of  the  plaintiff  as  to  certain  funds  held  by  his  intes- 
tate as  a  legacy  to  the  plaintiff,  the  fact  that  he  is  only  an  adminif- 
trator  of  the  executor,  and  not  the  executor  of  the  will,  cannot  avail 
the  defendant  as  a  defence  against  an  account  of  the  fund,  where  it 
is  admitted  that  the  same  is  in  his  hands, 

Thifl  was  a  civil  action  for  the  recovery  of  a  legacy,  tried 
l)efore  his  Honor,  Judge  Buxton^  at  Fall  T^rm,  1874,  of 
KicHMOND  Superior  Court. 

The  plaintiff ^in  her  complaint  alleged  that  her  father,  Dan- 
iel Blue,  died  in  1844,  leaving  a  large  estate  ;  that  he  made 
his  last  will  and  testament,  and  appointed  his  son,  Malcolm 
Blue,  executor  to  his  said  will,  which  was  duly  admitted  to 
probate  in  the  proper  court,  and  tlie  said  Malcom  Blue  quali- 
fied as  executor  thereto  That  said  executor  settled  up 
the  estate  and  paid  off  the  legacies,  except  the  one  given  to 
Flora  McFarland,  to  which  he  assented  and  promised  to  pay, 
but  failed  so  to  do,  and  died  without  paying  any  portion 
thereof.  That  Daniel  Blue,  her  father,  left  a  l^acy  in  the 
hands  of  Malcom  Blue,  his  executor,  of  eight  hundred  dollars 


Digitized 


by  Google 


JANUARY  TERM,  1876.  25& 

MoFablahd  V,  MoKat,  Adm^r,  Ac. 

to  the  use  and  benefit  of  the  plaintiff,  in  the  following  words, 
to  wit: 

"  Item  10th.  I  leave  in  the  hands  of  my  executor,  to  be 
hereafter  named,  eight  hundred  dollars,  to  be  by  him  applied 
according  to  his  discretion  and  as  necessity  may  require,  to 
the  use  and  benefit  of  my  daughter,  (the  plaintiff ;)  and  should 
he,  my  executor,  deem  it  advisable  so  to  do,  he  may  invest  the 
whole  or  any  part  of  this  amount  in  the  purchase  of  land  for 
the  use  of  my  said  daughter,  which  land,  if  thus  purchased, 
ishall  vest  at  her  death  in  the  heirs  of  her  body  if  any  then 
Uving ;  but  if  not,  that  said  land  belonged  to  the  next  of  kin, 
share  and  share  alike,  and  my  executor  to  take  title  to  the 
land  accordingly." 

That  the  plaintiff  requested  the  administrator  to  invest  a 
portion  of  said  fund  in  the  purchase  of  land  for  the  use  of 
herself  and  family,  to  which  he  assented,  but  failed  to  make 
the  purchase.  The  plaintiff  after  the  death  of  her  father,  at 
different  times  called  upon  the  executor  to  pay  over  her  legacy, 
to  which  he  would  agree  and  promise  to  pay,  but  in  every 
instance  failed  to  pay  anything.  Wherefore  the  plaintiff  de- 
mands judgment. 

To  this  complaint  the  defendant  John  McKay,  adminis- 
trator of  Malcora  Blue,  deceased,  executor  as  aforesaid, 
demurs  upon  the  ground  that  it  appears  upon  the  face  of  the 
complaint : 

1st.  The  court  has  no  original  jurisdiction  of  the  subject  of 
the  action. 

2d.  That  the  plaintiff  has  no  right  under  the  provision  of 
the  will  of  Daniel  Blue  to  call  this  defendant  to  account  to 
her  for  the  legacy  which  she  claims  in  her  complaint. 

That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  in  that  the  fund  claimed  by  the  plain- 
tiff  is  a  trust  under  the  will  of  Daniel  Blue,  to  be  applied  at 
the  discretion  of  the  trustee  according  to  the  provisions  of  the 
will. 
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Demurrer  overniled  and  the  defendant  required  to  answer. 
From  this  judgment  the  defendant  appealed. 

Z^'itch  and  Waflrpr.  for  the  appellant. 
Ae^U  McKay  and  llinnnUi .  contra. 

Kbadb,  J.  Tlie  plaintiff  claims  a  legacy.  The  defendant 
den  u  8 : 

1.  Because  the  Superior  Court  in  urm  has  not  original 
jurisdiction.  The  court  has  such  jurisdiction  where  the  legacy 
has  been  assented  to;  or  when  it  is  sought  to  declare  and 
enforce  a  trust. 

2.  Tlie  second  cause  for  demurrer  is^  that  the  plaintiff  has 
no  right  to  call  tliis  defendant  to  account.  It  is  not  stated 
why  this  right  does  not  exist.  It  was  however  stated  at  the 
bar,  that  it  is  because  the  defendant  is  not  the  executor  of  the 
will ;  but  is  only  the  administrator  of  the  deceased  execator^ 
and  has  not  assumed  the  trust  of  the  legacy.  This  cannot 
avail  the  defendant,  inasmuch  as  it  is  not.  denied  that  the 
funds  are  in  his  hands. 

3.  The  third  cause  of  demurrer  is,  that  the  disposition  of 
the  legacy  was  discretionary  with  the  executor  and  not  with 
the  defendant. 

The  only  discretion  was  to  deal  out  the  money  to  the  plain- 
tiff af  she  might  need  it,  or  to  invest  it  in  land  for  her  benefit, 
aeither  of  which  has  been  done. 

There  is  no  error.  The  cause  will  be  remanded  to  die  end 
that  the  defendant  may  answer.  The  attention  of  the  plain- 
tiff is  called  to  the  imperfect  statement  of  her  case  in  the 
complaint.  There  is  no  allegation  that  the  defendantis  admin- 
istrator of  the  deceased  executor,  or  that  any  fund  has  oome 
to  his  hands.    If  the  plaintiff  have  leave  she  can  amend. 

Pjesb  Cubiam*  Judgment  affirmed* 
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KiifO  ftnd  others  v.  Kimsit,  Bz*r,  and  others. 


rVT  KING  and  others  v.  JESSE  W,  KIN8EY,  Bx'r.,  and  others. 

It  is  not  necessary  to  the  valid  execution  of  the  will  of  an  illiterate  per* 
son  that  the  same  shall  be  read  over  to  him  in  the  presence  of  the  at«^ 
testing  witnesses.  Upon  proof  of  the  actual  execution,  the  law  pre- 
sames  knowledge  of  the  contents,  and  the  oniu  of  proving  to  the  con- 
trary falls  upon  the  party  alleging  ignorance  thereof. 

{Downey  v.  Murphy,  1  Dev.  &  Bat.  82;  Hemphill  v.  HemphiUy  2  Dev. 
2tl,  cited  and  approved.) 

DBviaAvrr  vel  ifON  tried  before  his  Honor  Judge  Seymour^ 
and  a  jury,  at  Spring  Term,  1875,  of  the  Superiw  Court  of 
JoHss  county. 

A  caveat  having  been  entered  to  the  probate  of  a  paper 
writing,  purporting  to  be  the  last  will  and  testament  of  Ivy 
King,  deceased,  the  cause  was  transferred  to  the  Superior 
Court  for  trial,  where  the  following  issue  was  submitted  to  the 
jury: 

Is  the  paper  writing  offered  as  the  last  will  and  testament 
of  Ivy  King,  the  last  will  and  testament  of  the  said  Ivy 
King? 

The  evidence  submitted  to  the  jury  was  as  folio wb  : 

Stephen  W.  Noble  testified,  that  the  signature  as  a  sub- 
scribing witness  to  the  will,  was  his.  He  saw  Ivy  Kling  sign^ 
and  heard  him  say  it  was  his  last  will  and  testament.  He 
signed  it  at  his  request.  That  Nunn,  the  other  subscribing 
witness,  and  Eang  were  present.  Ivy  King  was  of  sound  and 
disposing  memory,  but  he  could  not  read  or  write.  Ho  did 
not  recollect  that  the  will  was  read  over  in  the  presence  of  die 
testator. 

Henry  S.  Nunn,  the  other  subscribing  witness  testified  that 
the  signature  as  witness  was  his.  He  signed  it  in  the  presenoe 
and  at  the  request  of  the  testator.  The  testator  was  of  sound 
and  disposing  memory.  He  was  also  a  witness  to  the  first 
codicil,  and  the  signature  thereto  was  his. 
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Stephen  W.  Kodles  having  been  recalled^  testified  that  he 
was  a  witness  to  the  first  codicil.  He  signed  in  the  presence 
of  other  witnesses  and  at  the  reqnest  of  the  testator.  He  saw 
the  testator  sign  it.  He  wrote  the  codicil  himself,  according 
to  the  instructions  of  the  testator,  and  thinks  at  his  direction. 
The  testator  was  at  the  time,  of  sound  memory. 

J.  J.  Whitehead  testified,  that  he  wrote  the  second  codicil, 
at  the  request,  and  according  to  the  instructions  of  the  testa- 
tor, and  signed  it  as  a  witness. 

The  propoundants  then  asked  the  witness :  Was  tlie  will 
read  over  to  the  testator  by  you  ?  The  caveators  objected  to 
the  question.  The  objection  was  overruled  by  the  court  and 
the  witness  answered :  I  did  not  read  the  will,  I  read  the  cod* 
icil.  I  think  I  am  certain  the  testator  told  me  the  contents  of 
the  will.  He  got  the  will  and  gave  it  to  me.  He  said  he 
wanted  the  property  insured  so  that  his  illegitimate  child  (the 
devisee)  could  get  the  benefit  of  it  if  he  were  burned.  He 
said  he  had  given  the  property  to  the  child  in  question.  The 
testator  was  of  sound  mind. 

William  Irwin  proved  his  signature  to  the  second  codicil  as 
a  witness. 

Henry  L.  Nunn  having  been  recalled,  stated :  That  the  wll 
was  not  read  over  to  the  testator  at  the  time  of  the  signature. 

The  defendants  introduced  no  evidence. 

His  Honor  charged  the  jury :  "That  tlie  will  need  not  have 
been  read  over  to  the  testator  at  the  time  of  its  execution.  It 
is  sufficient  if  the  jury  believe  from  the  evidence  that  the  con- 
tents were  known  to  him.  That  tlie  evidence  that  lie  had  the 
will  in  his  possession  and  requested  witnesses  to  sign  it,  and 
the  testimony  of  Whitehead,  that  the  testator  stated  to  him 
that  he  devised  his  property  to  his  illegitimate  child,  and  that 
he  had  a  codicil  drawn  by  his  own  instructions  or  directicm 
relating  intelligibly  to  the  will,  are  all  circumstances  tending 
to  show  that  he  knew  the  contents  of  the  will.  There  is  no 
opposing  evidence^" 
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The  conDBel  for  the  defendants  then  requested  the  court  to 
charge  the  jury  : 

1.  That  there  is  no  evidence  that  Ivy  knew  of  the  contents 
of  the  will. 

2.  That  if  the  jury  believe  that  the  testator  knew  of  tha 
contents  of  the  codicil^  and  not  of  the  will  thej  shonld  find 
for  the  plaintiff. 

3.  That  the  republication  of  the  codicil  was  no  evidence 
that  the  testator  intended  to  publish  the  will. 

4.  That  republication  of  the  codicil  was  only  evidence  that 
the  testator  knew  of  the  contents  of  the  will. 

5.  That  there  is  no  evidence  that  the  will  was  ever  read 
over  to  the  testator,  and  that  if  he  could  not  read,  it  is  not 
his  will  unless  it  was  read  over  to  him. 

The  special  instructions  were  refused  by  the  court. 

The  jury  returned  a  verdict  in  favor  of  the  propoundanta 
and  judgment  was  rendered  in  accordance  therewith,  where- 
upon the  oavMtors  appealed. 

IdeTy  for  the  appellants. 
Oreefi  and  Haughi^tij  contra. 

SxTTLB,  J.  The  execution  of  the  paper  writing,  purporting 
to  be  the  last  will  and  testament  of  Ivy  King,  and  also  of 
the  two  codicils,  was  duly  proved  by  the  subscribing  witnesses 
thereto.  The  objection  to  the  validity  of  this  paper,  as  a  will, 
is  that  no  one  proves  tliat  it  was  ever  read  over  to  the  testator, 
who  could  neither  read  nor  write.  Was  this  necessary  ?  This 
is  not  an  open  question,  having  been  fully  discussed  and  de- 
cided by  this  court  adversely  to  the  views  of  the  caveators,  in 
the  cases  of  J)owney  v.  Murphy,  1  Dev.  &  Bat.  82,  and 
Hemphill  v.  B&wphiUj  2  Dev.,  291.  In  the  one  it  is  held, 
^  where  the  capacity  of  a  testator  is  perfect,  liis  knowledge  of 
the  contents  of  his  will  is  presumed  from  the  fact  of  execu- 
tion.'' 
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In  the  other ;  "  It  is  not  n3C3335iry  to  tha  valil  exeoutk>n  of 
the  will  of  a  .blind  or  illiter.it3  parsoa,  thit  it  shoal  J  be  read 
over  to  him  in  the  presence  of  the  attesting  witnesses.  The 
fact  that  a  will  was  not  rea  I  over  to  the  testator,  is  evidence 
to  be  left  to  the  jury  of  his  incapacity  or  of  undue  influence, 
or  of  fraud.  But  upon  proof  of  ths  due  execution  of  a  will, 
the  law  presumes  the  testator  to  have  been  aware  of  its  con- 
tents, and  the  on  ax  of  proving  the  contrary  is  thrown  upon 
him  who  alleges  it"  Not  only  is  this  true  of  wills,  but  the 
general  proposition  is  said  to  be  correct,  tliat  the  execution  of 
every  written  instrument,  by  every  man  liaving  competent 
intellectual  capacity,  is  evidence  in  law  that  he  knew  its  con- 
tents, and  binds  him. 

In  this  instance  there  is  nothing  in  the  evidence  to  rebut  this 
presumption  of  law.  On  the  contrary  there  is  much  to  sup- 
port it. 

The  conversations  of  the  testator,  with  some  of  the  sub* 
scribing  witnesses,  at  the  time  of  executing  the  two  codicils, 
go  far  to  show  that  he  liad  a  full  and  perfect  knowledge  of  the 
contents  of  the  paper,  which  he  published  as  his  wHl. 

Peb  Curiam.  Let  this  opinion  be  certified.  The  judgment 
of  the  Superior  Court  is  affirmed. 
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SDlikBB  ».    (  AVIULKR, 


JESSE  SUMNER  ».  T  TOMAS  J.  CANDLER, 

Either  a  Clerk  or.1udge  of  the  Superior  Court  may,  in  proper  cases, 
within  the  jurisdiction  of  said  court,  authorize  a  person  to  sue  in 
forma  pauperU, 

A  party  to  an  action  or  special  proceeding  in  any  und  all  conrts,  and 
before  any  and  all  persons  acting  jadlcially  may  be  examined  as  a 
witneas  on  his  own  b<*half,  or  in  liehalf  of  any  other  party  thereto: 

Therefore^  where  a  party  is  authorized  by  a  competent  tribunal,  to  sue 
in  forma  pauperu :  it  is  error^  to  dismiss  the  action  upon  the  ground 
that  the  application  so  to  sue  is  hased  upon  the  evidence  of  the  plain- 
tiff himself. 

{Bowarh  v.  Ooitoriy  €7  N.  C.  Kep.  291,  cited  and  approved.) 

This  was  a  motion  in  tlie  cause,  heard  before  his  Honor 
Judge  IT'  Ty,  at  Fall  Term,  1875,  of  the  Superior  Court  of 
BuNOOHBB  county. 

The  plaintiff,  upon  petition,  was  allowed  by  the  Clerk  of 
the  Superior  Court  to  sue  */*  fi^mia  paxiperia.  The  petition 
np-as  verified  by  the  plaintiff. 

The  defendant  moved  the  court  to  dismiss  the  action,  upon 

the  ground  that  the  plaintiff    had  not  complied  with  the  re- 

quirementa  of  the  statute  in  his  petition  for  leave  to  sue  in 

forma  paupei*is^  but  the  record   does  not  show  in  what  par- 

ticnlar.  ^ 

The  motion  was  allowed  by  the  court,  and  thereupon  the 
plaintiff  appealed. 

f/.  //.  Jl-rn'mon.  for  the  appellant. 
No  counsel  contra j  in  this  court. 

SsTTLB,  J.  This  is  an  appeal  from  an  order  of  the  Superior 
Court,  dismissing  the  action  for  the  reason  that  the  plaintiff 
had  not  complied  with  the  provisions  of  the  law,  regulating 
suits  in/onfuipauptfris. 
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As  the  defendant  was  not  represented  by  counsel  in  this 
court,  no  particulars  were  specified  in  whibh  the  plaintiff  had 
failed  to  comply  with  the  law. 

If  the  objection  be  that  the  Clerk  could  not  authorize  the 
plaintiff  to  sue,  as  a  pauper,  in  the  Superior  Court,  it  is  an- 
swered by  the  decision  of  this  court  in  litnioarh  v.  Oa^Um^  67 
K.  C.  Rep.,  291,  where  it  is  held  that  either  a  Judge  or  Clerk 
of  the  Superior  Court  may,  in  proper  cases,  within  the  juris- 
diction of  said  court,  authorize  a  person  to  sue  infermapau- 
peris.  But  if  the  objection  be  that  the  plaintiff  cannot^  by 
his  own  oath,  prove  that  he  has  a  good  cause  of  action ;  the 
reply  is,  since  ^^a  party  to  an  action  or  special  proceeding  in 
any  and  all  courts  and  before  any  and  all  ofiicers  and  persons 
acting  judicially,  may  be  examined  as  a  witness  on  his  own 
behalf,  or  in  behalf  of  any  other  party,"  &c.,  no  reason  is 
perceived  why  he  may  not  prove,  by  his  own  oath,  a  fact,  in 
order  to  get  into  court,  which,  it  is  admitted,  he  may  prove 
when  once  there  ;  or,  in  other  words,  why  he  may  not  prove 
that  he  has  a  good  cause  of  action  at  different  stages  of  the 
proceeding. 

The  judgment  of  the  Superior  Court  is  reversed. 

Let  this  be  certified,  &c. 

Feb  Cubiah.  Judgment  reversed. 
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JOHN  JL  LONG  v.  A.  T.  COLE  and  oiheri. 

It  18  always  in  order,  so  long  as  a  case  is  pending,  upon  motion  to  sett^, 
aside  any  irregular  order  therein,  independent  of  the  provisions  of'* 
the  Code  of  Civil  Procedure. 

Under  the  provisions  of  the  C.  C.  P.,  a  judgment,  Ac ,  may  be  set  aside, 
on  account  of  mistake,  surprise  or  excusable  neglect  at  any  tim» 
within  twelve  months;  and  the  fact  that  an  order  in  the  cause  whicl»% 
in  effect  deprived  the  plaintiff  of  the  right  of  appeal,  was  made  at 
midnight  when  the  plaintiff  was  absent  and  did  not  know,  and  hadi 
so  reason  to  believe  that  the  court  was  in  session,  and  his  counsel  not 
being  able  to  attend  to  the  trial,  constitutes  a  case  of  '^excusable 
neglect." 

This  was  a  iconoK  in  the  cause  heard  before  his  Honor 
J?tia^/fi,  Jn  at  ChamberSi  in  Righhond  county,  November 
»th,  1875. 

The  following  statement  accompanies  the  record  sent  upon^ 
i^>peal  to  this  court : 

This  was  a  motion  made  in  lieu  of  a  Bill  of  Review  whicb^ 
was  before  the  Supreme  Court  between  the  parties  at  January 
Term,  1876,     72  N.  C.  Rep. 

Upon  the  return  of  the  certificate  in  that  case,  that  a  Bill 
of  Review  was  not  the  proper  remedy,  and  sustaining  the  de- 
murrer, the  plaintiff  asked  leave  to  use  his  summons  issued 
16th  of  May,  1871,  and  complaint  and  affidavit,  as  ground - 
for  a  motion  in  the  original  cause  to  set  aside  the  decree  renf 
dered  at  Fall  Term,  1870,  of  this  court,  and  correct  the  same 
for  errors  alleged  in  the  complaint  and  affidavit. 

The  motion  was  allowed  to  be  entered  as  of  Fall  Temv 
1871,  upon  payment  of  cost  incurred  in  the  prosecution  of  the 
action  in  the  nature  of  a  Bill  of  Review.  The  costs  have 
been  paid. 

On  the  22d  day  of  April,  1875,  plaintiffs  served  a  notice 
on  the  defendant's  counsel,  notifying  them  that  at  the  next. 
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term  of  the  Superior  Court  he  would  move  to  set  aside  the 
Judgment  rendered  in  this  cause  at  Fall  Term,  1870.  Pre- 
vious to  Spring  Term  1871,  he  also  served  a  notice  of  motion 
to  re-open  the  account  taken  in  the  case,  but  the  motion  was 
not  made,  he  having  concluded  to  seek  his  relief  in  answer  to 
a  rule  served  upon  him  as  Clerk  of  the  Superior  Court, 
wherein  the  defendants  A.  D.  Cole  and  E.  D.  Covington 
sought  to  require  him  to  apply  the  money  in  his  hands  as 
Clerk,  in  satisfaction  of  the  decree  made  at  Fall  Term,  1870, 
which  answer  the  Supreme  Court  held  was  not  responsive  to 
the  rule. 

The  motion  of  the  plaintiff  was  not  formally  drawn  out  and 
-entered  of  record  of  tliis  term.  The  defendants  moved  to 
-dismiss  the  motion  of  the  plaintiff. 

The  plaintiff  was  Clerk  of  the  Superior  Court  of  Eiclunond 
county  at  the  commencement  of  this  action,  and  continued  as 
such  until  September,  1871.  The  report  of  the  Commis- 
sioner was  filed  at  Spring  Term,  1870,  and  exceptions  thereto 
were  tiled  at  the  same  term.  No  exception  was  taken  by  the 
plaintiff  to  the  /^/v*  /v//./  distribution  of  the  fund  among  the 
co-partners,  nor  to  the  fact  that  the  Conmissioner  distributed 
the  nett  balance  of  the  fund  among  the  partners  without 
making  provision  for  the  payment  of  the  cost ;  or  reference 
to  the  profit  and  loss  account  between  the  partners. 

Upon  the  hearing  of  the  cause  at  Fall  Term,  1870,  a  part 
of  the  plaintiff's  exceptions  were  sustained  and  a  part  over- 
ruled, and  judgment  was  rendered. 

After  the  filing  of  an  affidavit  at  Fall  Term,  1875,  in  sup- 
port of  their  motion  to  dismiss  the  plaintiff's  motion  to  set 
aside  the  judgment,  the  plaintiff,  was  allowed  after  objection 
by  the  defendants,  to  file  an  affidavit  additional  to  the  pro- 
ceedings in  the  Bill  of  Keview  which  was  also  considered  in 
support  of  the  plaintiff's  motion  to  set  aside  the  judgment 

flis  Honor  being  of  the  opinion  that  ^the  case  made  by  the 
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plaiDti£F  was  one  of  exciisable  neglect,  allowed   the  motion  to 
Bet  aside,  and  overruled  the  motion  to  dismiss. 

From  tlie  ruling  of  his   Honor   the  defendants  Cole  and 
Covington  appealed. 

l^ich.  for  the  appellants. 
Shaw  2J^t/^iu^daLty  contra. 


4^R] 


BADE,  J.  The  order  at  Fall  Term,  1870,  re-referring  the 
report  to  be  re  formed  in  certain  particulars,  and  when  so  re- 
formed, to  be  the  judgment  of  the  court,  is  irregular  and  con- 
trary to  the  course  and  prac;tice  of  the  court,  in  that  it  de- 
prives the  parties  of  the  riglit  to  except  to  the  report  as  re- 
formed, and  puts  the  referee  in  the  place  of  the  court  to 
render  judgment. 

It  was  proper  for  his  Honor,  at  a  subsequent  term,  to  set 
adde  this  irregular  judgment,  independent  of  the  C.  C.  P., 
sec.  133.  It  is  always  in  order  as  long  as  a  case  is  pending,., 
to  set  aside  an  irregular  order.  Biit  if  that  were  not  so,  still 
it  might  be  considered  under  that  section  of  0.  0.  P.,  sec.  133, 
wliieh  allows  a  judgment,  &c.,  to  be  vacated  at  any  time 
within  twelve  months  on  account  of  ^^  mistake,  surprise  or  ex- 
cusable neglect ;"  for  the  motion  being  entered  an  of  Fadl 
Term,  1871,  it  is  an  apt  time,  and  the  order  being  made  at 
midnight,  when  the  plaintiff  was  absent,  and  did  not  know, 
md  had  no  reason  to  believe  that  the  court  was  in  session,  and 
his  counsel  not  being  able  to  attend  to  the  case,  make  a  case 
of  ^^  excusable  neglect." 

It  is  not  intended  to  reflect  upm  his  Honor  for  holding  his 
court  at  midnight.     On  the  contrary,  he  is  commended  for  his. 
industry  in  endeavoring  to  dispose  of  all  the  business  before 
mdjoomment.    And  it  has  always  been  the  custom  to  do  a 
considerable  portion  of  the  business  upon  the  equity  docket 


Digitized 


by  Google 


^270  m  THE  SUPREME  COURT. 

St^tb  v.  Powbll. 

^n  tho  nighty  and  often  late  at  night  in  the  Jndge^B  room,  with 
»x)nly  the  lawyers  present. 

There  is  no  error  in  the  order  appealed  from.    Let  this  be 
certified. 

Pkr  Curiam.  Judgment  accordingly. 


STATE  f>.  ELIAS  POWELL. 


4 


^here,  upon  an  appeal  to  this  court  from  the  judgment  mf  the  court  be« 
low,  upon  an  indictment  for  murder,  no  error  is  assigned,  and  the 
court,  after  a  careful  examination  of  the  record,  is  unable  to  discover 
any  error,  the  judgment  of  the  court  below  must  be  affirmed. 

Ikdicttmbnt,  for  murder,  tried  before  his  Honor,  Jw^ffi 
WattSy  at  June  Term,  1875,  of  the  Superior  Court  of  Hali- 
fax county. 

The  prisoner  was  indicted 'at  Spring  Term,  1875,  of  the 
^Superior  Court  of  Edgecombe  county,  and  by  consent  was  re- 
moved to  the  Superior  Court  of  Halifax,  where  it  was  tried 
^t  June  Term,  1875.  The  prisoner  was  found  guilty  of  the 
murder  of  one  Esadore  Cohen  as  charged  in  the  bill  of  indict- 
.ment. 

Ko  statement  of  the  case  accompanies  the  record  sent  to 
4his  court  upon  appeal. 

After  the  jury  had  returned  their  verdict,  the  prisoner 
onoved  the  court  for  a  new  trial.  The  motion  was  overruled, 
«and  judgment  of  death  pronounced. 

At  the  last  term  of  this  court  a  certiorari  was  issued,  ap<Hi 
motion  of  the  defendant's  counsel,  in  response  to  which  his 
Honor,  Judge  "Watts,  filed  the  following  statement :  **  No  ob- 
jection was  taken  by  either  counsel  for  the  State  or  the  i»i- 
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STATE  p.  SAMUEL  BURGESS. 


^ 


i 


Upon  the  trial  of  an  indictment  charging  the  defembint  with  the  lar- 
ceny of  goods,  the  property  of  A.  proof  that  tlie  dffemlant  was  guilty 
of  the  larceny  of  goods,  the  joint  ]>roperty  of  A  ami  B,  is  a  fatal  t»> 
nance  between  the  allegata  and  tUa  probata,  ^^^ 

It  is  not  stnctly  regular  to  take  the  objection  to  sc^^^^^nce,  after 
verdict,  upon  a  motion  in  arrest  of  judgment;  but  whe^ral^  coui 
can  see  from  the  record  that  there  was  a  fatal  variance  between 
charge  and  the  pr<»of,  a  venire  de  novo  will  be  awarde<l. 


►uil 


Indictment  for  larceny,  tried  before  his  Honor  Judge 
Coirhoii,  at  Fall  Term,  1875,  of  tlie  Superior  Court  of  Clay 
county. 

The  defendant  was  charged  with  the  larceny  of  a  pair  of 
shoes,  tlie  property  of  Joshua  Brooks. 

Henry  Brooks,  a  witness  for  the  State,  testified  that  a  pair 
of  ladies'  shoes,  the  property  in  question,  were  taken  from  the 
shop  of  William  Brooks  &  Sons,  by  some  person,  to  him  un- 
known ;  that  the  firm  of  William  Brooks  &  Sons  was  composed 
of  William  Brooks,  Joshua  Brooks  and  himself.  On  cross- 
examination,  the  witness  stated  that  the  shoes  belonged  to  cue 
Hagler ;  that  Hagler  had  furnished  tlie  leather  and  William 
Brooks  &  Son  had  made  the  shoes  for  him ;  the  firm 
had  no  property  or  claim  upon  them  except  that  they  were  in 
the  possession  of  the  fijrm  when  taken,  and  a  lien  apon  the 
shoes  for  making  them. 

The  counsel  for  the  defendant  requested  the  court  to  charge 
the  jury  :  That  if  they  believed  the  testimony  of  Brooks,  the 
shoes  were  the  property  of  Hagler  and  the  defendant  must  be 
acquitted. 

The  court  declined  to  give  the  instruction,  and  charged  the 
jury :  That  if  they  believed  Henry  Brooks,  the  property  was 
properly  laid  in  Joshua  Brooks  as  a  baileee. 

To  the  refusal  of  his  Honor  to  charge  as  requested,  and  to 
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W.  AUSTIN  r.  R.  E,  MILLER. 

Where  A  hired  a  horee  to  B,  upon  an  express  contract  that  B  shouM  re- 
turn the  same  at  a  speciUcd  time  in  as  good  condition  as  she  then 
was,  and  should  he  fail  to  do  so,  6  was  to  pay  A  a  specified  sum  ni 
the  price  of  the  horse,  and  B,  after  the  time  specified  returned  the 
horse,  which  had  J)een  greatly  injured ;  in  an  action  brought  hy  A 
against  B  to  recover  the  price :  It  wfis  held^  that  the  acceptance  of  the 
horse  by  the  plaintiff  did  not  necessarily  constitute  a  rescission  of  the 
contract  or  a  wuver  of  the  right  to  recover  thereunder: 

It  was  further  held,  that  the  plaintiff  h«ving  8ul>8eqa<'ntly  sold  the  horse, 
that  the  price  received  should  be  credited  upon  the  judgment  re* 
covered  of  the  defendant  in  this  action, 

<The  cases  of  Con  v.  Ijong,  61»  N.  C.  Rep  8;  Spiers  v.  HaUtead,  atthi* 
term,  cited  and  approved.) 

Civil  action,  tried  before  his  Honor,  Judge  Furch^j  at  Fall 
Term,  1875,  of  the  Superior  Court  of  Caldwell  county. 

The  plaintiff  alleged:  That  on  November  3(1,  1873,  the 
defendant  came  to  him  in  Lenoir,  and  wanted  a  horae, 
'buggy  and  driver  to  go  to  Boone,  in  Watauga  county.  He 
agreed,  in  consideration  of  a  reasonable  hire,  to  furnish  the 
«ame,  as  desired,  and  had  them  ready,  and  so  told  defendant. 
The  defendant  then  said  that  he  did  not  wish  a  driver ;  that 
he  would  take  another  young  man  with  him,  and  one  of  them 
could  drive.  The  plaintiff  refused  to  allow  the  horse  to  go 
upon  such  conditions,  stating  that  if  two  of  them  wished  to 
igOy  he  would  send  his  hack,  with  a  double  team  and  driver; 
that  his  mare  was  a  spirited  and  valuabie  animal,  thou  with 
foal,  and  that  he  was  unwilling  that  any  one  bat  a  person 
4U3quainted  with  her  should  drive  her.  The  defendant  thm 
said,  "Price  your  mare,  and  if  I  do  not  bring  her  back  to* 
morrow  night  as  good  as  she  is,  I  will  j  ay  you  your  price  for 
the  mare."  Plaintiff  then  said,  "I  will  take  two  hundred  and 
fifty  dollars  for  the  mue,  and  if  she  is  not  hurt  I  wiU  take 
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her  back ;  if  she  is,  you  must  pay  me  for  her,  and  I  diall  ex* 
pect  you  to  do  it." 

The  mare  was  not  returned  to  the  plaintiff  until  November 
8th,  and  when  returned,  showed  the  effects  of  hard  and  reck- 
less driving,  and  has  not  since  recovered  from  the  effects  of 
the  trip.  She  was  damaged  to  the  amount  of  one  hundred 
dollars,  and  the  defendant  has  never  paid  the  price  of  said 
mare  as  he  contracted  to  do. 

The  defendant  denied  in  his  answer  that  he  ever  said  to  the 
plaintiff,  "  Price  your  mare,."  &c.,  as  above  stated,  and  averred 
that  it  was  expressly  agreed  and  stipulated  between  the  parties^ 
that  if  the  mare  was  injured  or  became  sick  from  colic,  the 
defendant  was  not  to  be  responsible  therefor.  The  only  injury 
to  the  mare  arose  from  an  attack  of  colic,  from  which  she 
speedily  recovered,  and  from  which  she  suffered  no  material 
injury.  That  the  mare  when  returned,  was  sound  and  well ; 
was  retjeived  by  the  plaintiff,  and  shortly  thereafter  sold  by 
him  for  one  hundred  and  fiftj-  dollars,  which  was  her  full 
value. 

The  defendant  denied  that  he  drove  the  mare  recklessly,  or 
in  any  way  used  her  improperly  or  negligently.  He  admitted 
that  he  had  not  paid  the  sum  of  two  hundred  and  fifty  dollars, 
but  avers  that  he  paid  the  hire  for  the  hors3  and  the  buggy, 
and  that  the  same  was  received  by  the  plaintiff. 

Upon  the- issues  submitted  by  the  plaintiff  and  tlie  defend- 
ant respectively,  the  jury  found : 

That  the  defendant  agreed  with  the  plaintiff  either  to  pay 
him  two  hundred  and  fifty  dollars,  the  price  of  his  mnrc,  or 
to  bring  her  back  the  next  night  in  as  good  condition  as  when 
he  hired  her.  That  the  defendant  did  not  bring  the  mare 
back  the  next  night  in  as  good  condition  as  when  he  hired  her. 
That  the  defendant  has  never  paid  the  plaintiff  the  price  of 
the  mare  as  agreed.  That  after  the  commencement  of  this 
action  the  plaintiff  received  the  mare  and  «old  her  for  one 
hundred  and  fifty  dollars,  which  was  a  fair  price  for  her  at 
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the  time  of  the  sale.  The  phiintifif  has  not  received  from  the 
defendant  tlie  hire  for  the  mare.  The  mare  was  injured  by 
the  immoderate  driving  of  the  defendant  to  the  amount  of 
.one  hundi'ed  dollars. 

The  plaintiff  thereupon  moved  the  court  for  judgment  for 
two  hundred  and  fifty  dollars,  the  price  of  the  mare,  offering 
to  credit  the  judgment  witli  one  hundred  and  iifty  dol- 
lars, the  price  for  which  the  mare  was  sold.  The  motion  wag 
overruled  and  judgment  rendered  against  the  plaintiff  for 
costs,  and  thereupon  the  plaintiff  appealed. 

Fulk  cfc  Arm  fields  and  Jn/nt^t'hc  Jout».  for  the  appellaot 
No  counsel  ctfutra  in  this  court. 

Beade,  J.  It  is  not  controverted  that  if  the  defendant  liad 
not  returned  the  mare  at  aU,  he  would  have  been  liable  for  the 
price  agreed  on,  $250.  And  the  same  is  true  if  he  had  offered 
to  return  her  hijure*iy  and  the  plaintiff  had  refused  to  receive 
her.  So  the  question  is,  whether  the  fact  that  he  did,  after 
the  time  agreed  on,  return  the  mare  in  a  damaged  condition, 
when  she  was  received  by  the  plaintiff  and  sold,  make  any 
difference  ?  Can  we  say,  as  a  matter  of  law,  that  the  taking 
of  the  mare  back  was  a  recission  of  the  contract,  or  a  waiver 
of  the  plaintiff's  right  to  recover  for  a  breach  of  the  contract! 
It  is  evident,  pB  a  matter  of  fact,  that  tlie  plaintiff  did  not 
mtend  it  as  a  recission  or  waiver,  for  lie  had  already  instituted 
his  suit  for  damages,  and  continued  to  prosecute  it.  The 
reasonable  implication  is,  that  when  the  plaintiff  received  the 
mare  back,  he  had  no  purpose  to  release  the, defendant,  but 
fearing  that  if  he  refused  to  take  her,  he  might  lose  the  mare 
and  the  price  too,  he  determined  to  take  her  as  a  aecurtty  for 
the  claim  which  he  had  against  the  defendant,  and  to  do  the 
best  he  could  with  her.  If  this  waa  not  so,  then  it  would  have 
been  easy  for  the  defendant  to  submit  an  issue  to  the  jury 
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J.  J.  BICHARDSON  and  another  v.  JORDAN  WICKER  and  others. 

A  purchaser  at  execution  sale  is  affected  with  notice  of  all  defects  of 
title.  If  one  purchase  land  at  such  sale  as  the  agent  of  another,  and 
the  land  l»e  subsequently  sold  under  execution  for  his  individual  debt, 
the  purchaser  having  no  actual  notice  •f  the  agency,  he  acquires  obIj 
the  interest  of  the  agent,  and  is  to  be  deemed  to  have  had  notice. 

Tlierefare^  where  A  purchased  a  tract  of  land  at  execution  sale,  as  the 
agent  of  B,  and  subsequently  the  land  was  sold  under  executien 
against  4 :  It  toas  held^  in  an  action  brought  against  A  to  recover  the 
land,  that  the  court  below  did  not  err  in  refusing  to  charge  the  jury, 
that  although  they  should  find  that  A  purchased  as  agent  of  B,  yet 
if  the  plaintiffs  bought  without  notice,  and  for  value,  they  were  en* 
titled  to  recover. 

Civil  Action,  in  the  natnre  of  fj'Ctment^  brought  to  this 
court  upon  appeal  from  the  judgment  of  the  Superior  Court 
of  Moore  county,  at  Spring  Term,  1875,  his  Honor,  Btiodon, 
J.  presiding. 

The  f^/cuif  in  qtM  containing  ninety -eight  acres,  was  a  part 
of  a  larger  tract,  containing  one  thousand  acres,  originally 
owned  by  Daniel  Mclver,  and  which,  at  his  death,  descended 
to  his  heirs  at-law,  one  of  whom  was  David  W.  Mclver. 

The  plaintiffs  introduced  in  evidence  a  judgment,  rendered 

at term  of  the  County  Court  of  Moore  county,  in  a  cause 

wherein  one  Eliza  Ann  Mclver  was  plaintiff,  and  David  W. 
Mclver  was  defendant,  upon  which  judgment  execution  issued 
for  $24.90  cost,  returnable  to  July  Term,  1844.  This  execu- 
tion was  levied  by  Alexander  Kelly,  sheriff  of  Mooi-e  county, 
upon  the  one  thousand  acres,  aforesaid.  Upon  this  execution 
(a  /?.  fa.)  is  endorsed  a  sale  of  the  interest  of  David  W.  Mc- 
lver, signed  by  "  Alexander  Kelly,  sheriff  of  Moore  county," 
purporting  to  have  been  made  July  23d,  1844,  to  Winship 
Bryant  for  William  Mcintosh."  The  words,  "  for  William 
Mcintosh"  appear  to  have  been  written  in  fresh  ink  and  dif- 
ferent from  the  balance  of  the  sheriff's  return. 
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The  plaintiffs  farther  introduced  in  eviience  the  record  of 
a  petition  for  partition  among  the  tenants  in  common  of  the 
one  thousand  acre  tract,  filed  at  October  Term,  1857,  of 
Moore  County  Court,  wherein  William  Mcintosh  claims  two 
shares  in  said  land,  the  one  in  right  of  Ids  wife,  one  of  the 
heirs-at-law  of  Daniel  Mclver,  and  the  otlier  as  purchaser  and 
assignee  of  the  interest  of  David  W.  Mclver.  The  final  re- 
port of  the  commissioners  was  confirmed  at  January  Term, 
1858,  allotting  to  him  two  shares,  claimed  as  aforesaid.  Lot 
No.  6  was  allotted  to  him  as  assignee  of  David  W.  Mclver, 
which  lot  contained  ninety-eight  acres, and  is  the  /4)CU8  in  quo. 
The  plaintiffs  insist  that  the  I^cuh  in  quo  became  the  property 
of  Winship  Bryant,  by  virtue  of  his  purchase  of  tlie  interest 
of  David  W.  Mclver,  under  the  execution  aforesaid,  and  that 
the  words  ''for  William  Mcintosh"  were  added  to  the  return 
of  the  sheriff  after  the  return  was  made,  and  without  authority" 
of  law.  That  although  Bryant  obtained  no  d^ed  from  the 
sheriff,  yet  by  virtue  of  his  purchase,  he  acquired  the  right  to- 
a  deed  and  an  interest  in  the  property,  which  could  be  levied 
on  and  s'old  under  execution  against  himself. 

The  plaintiffs  furtlier  introduced  in  evidence  tlie  record  of 
an  action  in  the  County  Court  of  Moore,  wherein  John  R. 
Bitter  was  plaintiff,  and  Winship  Bryant  and  others  were  de- 
fendants, in  which  action  judgment  was  rendered  against  the 
defendants  at  October  Term,  1857,  and  execution  was  issued 
returnable  to  January  Terip,  1858.  This  execution  was  levied 
upon  the  Upcuh  in  quo  as  the  property  of  Winship  Bryant,  and 
the  land  was  sold  at  execution  sale,  the  plaintiffs  becoming  the 
purchasers,  and  taking  a  deed  from  the  sheriff  of  Moore 
county,  dated  May  9th,  1859. 

It  was  in  evidence,  that  when  the  execution  was  issued  in 
1857,  against  Winship  Bryant,  the  words,  "  for  William  Mc- 
intosh "  were  not  then  endorsed  upon  the  execution,  returned 
by  slieriff  Kelley  to  July  Term,  1844.  The  possession  of  tlie 
defendants  was  admitted. 
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In  behalf  of  the  defendants  there  was  evidence  tending  to 
show,  tliat  directly  after  the  execution  sale  in  1844,  both 
Bryant  and  Mcintosh  had  said  that  Bry-ant  bought  the  land  for 
Mcintosh.  That  after  the  partition  of  the  land  in  1857,  Mo- 
Intosh  took  possession  of  the  two  shares  allotted  to  him. 

The  defendants  introduced  in  evidence  a  sheriflTs  deed  con 
taining  the  usual  recitals,  dated  October  30th,  1857,  made  by 
Alexander  Kelly,  sheriff,  to  William  Mcintosh,  which  recited 
a  sale  to  Mcintosh  and  a  receipt  of  the  money  $26.50  from 
Winship  Bryant  for  William  Mcintosh,  and  conveyed  the 
interest  of  David  W.  Mclver  in  the  one  thousand  acres,  levied 
on  under  the  execution  which  issued  in  1844,  in  the  suit, 
Jifisa  Ann  Mr.  r  r  v,  Dav'td   W  Mclorr 

It  was  admitted,  that  prior  to  the  commencement  of  this 
action,  William  Mcintosh  executed  a  deed  to  the  defendants 
for  the  liKUS  in  quo. 

His  Honor  instructed  the  jury,  that  if  the  words  "  for  Wil- 
liam Mcintosh ''  were  not  in  the  original  return  of  Sheriff 
Kelly  upon  the  execution,  but  were  added  by  him  afterwards, 
then  these  additional  words  were  to  be  disregarded.  That  the 
return  after  being  once  made  could  not  be  altered  without 
leave  of  the  court,  of  which  there  was  no  evidence  of  it 
having  been  obtained,  and  that  in  that  event  tlie  return  of 
sale  would  be  a  sale  to  Winsliip  Bryant. 

Reading  the  return  in  this  way  it  would  be  prima  f*tm 
evidence  of  a  sale  to  Winsliip  Bryant,  but  the  jury  might  still 
inquire,  who  in  fact  was  the  purchaser,  and  for  this,  might 
consider  tlie  evidence  on  that  point ;  also  the  admitted  fact 
that  Winship  Bryant  never  took  possession,  or  so  far  as  is 
known  ever  claimed  the  sheriff's  deed,  while  it  was  in  evidence 
that  William  Mclntosli,  although  years  afterward  did  obtain  a 
deed  from  the  sheriff. 

That  if  they  found  that  the  words  "  for  William  Mclntosli'* 
should  be  discarded  from  the  return  of  Sheriff  Alexander 
Kelly,  as  made  without  authority,  and  that  thev^/^w^a  ji^ow 
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evidence  thus  estfiWislied  of  a  sale  by  the  sheriff  to  Winsliip 
Bryant  was  not  rebutted  by  the  evidence  of  the  defendants, 
then  they  sliould  tin  1  a  verdict  in  favor  of  the  plaintiffs.  If 
however,  tlie  rebutting  evidence  satisfied  them  that  William 
Mcintosh  was  the  real  pui^chaser,  and  that  Bryant  was  merely 
acting  as  his  agent  then  their  verdict  should  be  in  favor  of  the 
defendants. 

The  cx)nnsel  for  the  plaintiffs  requested  the  court  to  charge 
the  jury  in  tlie  latter  view  of  the  case : 

That  if  the  plaintiffs  purchased  without  notice  of  the 
agency  of  Bryant  and  for  value,  relying  upon  the  return  of 
Sheriff  Alexander  Kelly  as  seen  and  testified  to  by  tlie  witness 
T.  W.  Eitter,  sheriff,  the  verdict  ought  to  be  in  favor  of  the 
plaintiffs. 

The  court  refused  the  instruction  prayed  for  and  the  plain- 
tiffs excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  defendants. 
Thereupou  the  plaintiffs  moved  for  a  veiiire  de  ?ifwo  upon  the 
grounds : 

1.  That  the  court  erred  in  refusing  the  special  instruction 
prayed  for. 

2.  Because  of  a  misapprehension  of  his  Honor's  charge  by 
a  portion  of  the  jury,  as  evidenced  by  an  aflSdavit  of  one  of 
the  jurors. 

The  motions  were  overruled  by  the  court,  and  the  plaintiffs 
appealed. 

Bujihefi  cfe  Bvfth^e,    Nanning^  J.  D,  Mclver^  and  Battle  dk 
Son.  for  the  appellants. 
^eitl  McKay^  Mtrrimon^  FuUer  dk  Ashe^  contra. 

Btnum,  J.  The  material  question  between  the  parties  was, 
whether  Winship  Bryant  purchased  the  land  in  controversy 
for  himself,  or  as  the  agent  and  for  William  Mcintosh.  Ttiis 
iasue  was  submitted  to  the  jury  fairly,  by  his  Honor,  upon  the 
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whole  evidence,  and  no  exceptions  were  taken  to  the  charge. 
The  plaintiffs,  however,  asked  the  court  to  instruct  tlie  jury, 
that  although  they  should  find  that  Bryant  purchased  as  the 
agent  of  Mcintosh,  yet  if  the  plaintiffs  bought  without  notice 
and  for  value,  they  were  entitled  to  recover.  His  Honor  re- 
fused this  instruction,  and  in  that  he  committed  no  error. 

The  plaintiffs  purchased  at  execution  sale,  and  therefore 
with  notice  of  all  defects  in  the  title.  They  could  acquire  the 
interest  of  the  defendant  in  the  execution  only.  The  jury 
finding  that  Bryant  purchased  as  the  agent  af  Mcintosh,  it 
followed  that  he  had  nothing  in  the  land  which  could  be  sold 
under  execution,  and  that  the  plaintiffs  were  not  entitled  to  the 
instructions  asked  for. 

The  second  exception  of  the  plaintiffs,  was  not  insisted  upon 
here.  It  was  for  the  refusal  of  the  court  to  grant  a  new  trial, 
upon  a  motion  to  that  effect,  grounded  upon  the  rflidavit  of 
one  of  the  persons,  that  a  portion  of  the  jury  had  misappre- 
hended the  charge  of  the  judge.  Such  an  application  ought 
never  to  be  entertained.  On  a  motion  for  a  new  trial,  the 
evidence  of  a  juror  as  to  the  motives  and  influences  which  af- 
fected their  deliberations,  is  inadmissible. 

There  is  no  error. 

Pkb  Cdmam.  Judgment  affirmed. 
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NATHAN  LEWIS  v.  DAVID  LATHAM  and  another. 

One  wha  sold  a  horse  to  another,  taking  his  note  therefor,  knowing  at: 
the  time  of  the  sale  that  the  purchaser  inten<1e(]  to  use  the  horse  in.^ 
the  Confederute  »»nny,  or  to  swap  him  for  one  to  use  in  the  army,  is^ 
not  entitled  to  recover  in  an  action  upon  the  note,  because  the  illegal' 
consideration  ritiates  the  same. 

A  tend«'r  of  *  onfederate  money  in  1864,  in  payment  of  a  note,  payable 
**in  good  current  money,*'  is  not  a  discharge,  where  it  appears  that  it 
was  expressly  understood  at  the  time  of  the  execution  of  the  note, 
that  Confederate  money  would  not  be  accepted  in  payment  ol  the 
same 

Every  presumption  is  made  against  a  wrong  doer: 

Therefifre,  where  in  an  action  upon  a  note,  the  defendant  relied  upon 
the  Statute  of  Limitations,  and  it  was  in  evidence  that  he  had  ob* 
tained  possession  of  the  note  by  means  of  threats,  and  he  failed  to 
produce  it  upon  the  trial,  and  intr«>ducpd  no  evidence  to  show  that  it 
was  not  under  seal :  It  was  held,  that  the  court  below  committed  no 
error  in  ruling  that  the  pla'ntiff  was  entitled  to  recover. 

This  was  an  appeal  from  a  judgment  of  a  Justice  of  the 
Peace,  tried  before  his  Honor,  Judge  I^urcheis^  and  a  jury,  at. 
Fall  Term,  1875,  of  the  Superior  Court  of  Ashs  county. 

^The  action  was  commenced  on  the  16th  December,  1874,  to- 
recover  the  sura  of  one  hundred  and  fifty  dollars,  alleged  to 
be  due  by  bond  for  that  amount,  dated  March  — ^  1863.  |  Ihe 
bond  wais  alleged  to  have  been  given  as  the  price  of  a  horse 
sold  the  defendant  Latham  at  that  time,  with  tlie  other  de- 
fendant as  security. 

The  purchase  of  the  horse  at  tlie  time  the  alleged  note  bore 
date,  and  at  the  alleged  price,  was  admitted,  but  the  defend- 
ant denied  the  execution  of  the  bond.  They  also  as  matter  of 
defence  alleged  that  the  bond  was  given  for  an  illegal  consid- 
eration, and  tlie  cause  of  action  was  barred  by  the  statute  of 
limitations,  and  further  tliat  the  debt  had  been  paid  and  sat-- 
isfied. 

The  plaintiff  as  a  witness   in  his  own  behalf,  testified  that; 
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some  time  during  the  late  war,  tlie  defendant  Lathani^Jllfn  a 
voluntoerin  tTie  army,  came  to  his  liouse  and  desired  to  pnr- 
cliase  his  horse,  then  three  years  old,  if  he  could  swap  him  to 
one  Brown.  The  witness  told  Latham  he  would  take  one 
hundred  and  fifty  dollars  in  good  money  for  the  horse,  but 
that  he  would  not  take  Confederate  money  in  payment. 
Latham  then  left  but(returned  the  next  motning  in  company 
with  Brown,  and  he  and  Brown  agreed  to  swap./  Latham 
thereupon  agreed  to  purchase  the  horse  upon  the  terras  pro- 
posed, upon  a  credit  of  nine  months,  with  the  defendant 
Worth  as  security.  The  parties  then  wont  to  Worth's  house 
for  tlie  purpose  of  having  the  note  drawn,  Latham  taking  the 
horse  and  carrying  him  away.  It  was  well  understood  by  all 
the  parties,  that  the  plaintiff  would  not  take  C  )nfederat(f  money 
for  the  liorse.  Worth  wrote  the  note,  payable  to  the  plain- 
^tiflF  nine  months  after  date,  for  one  liundred  and  fifty  dollars, 
payable  in  good  current  money,  such  as  the  defendant  Worth 
would  sell  his  stock  for.  Botli  the  defendants  signed  the  note 
and  after  reading  it,  delivered  it  to  the  plaintiff.  He  was 
tmxious  for  Wortli  to  write  the  note  because  he  knew  how  to 
write  a  good  one.     The  defendant  and  one  Maxwell  came  to 

*±he  witness  and  insisted  on  paying  off  the  note  in  Confederate 
money  and  offered  him  some  cotton  yarn,  but  he  decdined  to 
receive  such  payment  and  demanded  good  money.  Some  time 
thereafter.  Maxwell  and  Latham  came  to  the  plaintiflPs  house, 
And  Latham  told  the.  plaintiff  that  his  money  was  left  at 
Worth's  house,  and  he  must  take  the  note  over  there  and  give 
it  up  and  get  tlie  money,  or  he,  Latham  would  sue  liim  and 
make  him  give  it  up.  The  money  left  at  Worth's  was  Con- 
federate money.     He  thought  that  Latham  could  make  him 

.  give  the  note  up  and  he  therefore  carried  the  note  to  Worth's 
and  left  it  and  has  never  seen  it  since.  He  has  nevef  reoeived 
any  thing  for  the  horse.     The  defendant  Worth  offered  to  pay 

Aim  Confederate  money  for  the  note  at  the  time  he  smrren- 

.  4ered  i^  bat  he  declined  to  receive  it.     He  did  not  know  what 
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iise  tlie  defendant  LHtliam  had  for  tlie  horse.  II 3  did  not  know 
whtthtr  or  not  tlie  note  was  under  seal,  but  he  thought  it  was 
a  good  note*  He  depended  on  Worth  to  write  the  note  and. 
supposed  it  was  all  right. 

Jacob  Lewis,  a  son  of  the  plaintiflF,  testified  that  the  horse 
was  worth  one  liundred  dollars.  He  saw  tlie  note.  It  was  a 
go  >  1  note,  but  ha  di J  not  ro.ne.nber  w'aether  or  not  it  was 
under  seal. 

One  Telly  testified  that  he  had  a  talk  with  Latham  last  winter^ 
Ixfore  the  c(jn.n.tnc(n.<nt  of  this  «etion,  and  requested  him  to 
pay  the  money  due  tlie  plaintiff.  He  refused  to  pay  any  tilings 
and  said  "that  note  was  in  other  fingers  "  than  the  plaintiff's^ 
and  that  he  liad  paid  all  on  it  he  ever  expected  to  pay. 

The  defendant  Latham  testified  that  at  tlie  time  of  the  pur 
chasej  he  was  in  the  Confederate  army,  a  member  of  the  1st 
N.  C.^ Cavalry,  and  was  at  home  on  detail,  for  the  purpose  of 
obtaining  a  heirse.  \  That  he  went  to  the  plaintiff  to  buy  fu 
horse  to  ride  in  the' army,  and  found  that  his  horse  would  not 
do.  After  he  and  Brown  had  agreed  to  swap,  he  went  to  the- 
plaintifPs  house  in  company  with  Brown,  and  the  plaintiff, 
agreed  to  accept  his  note  with  Worth  as  security,  for  $150,  iu 
old  State  money ;  >  the  plaintiff  refusing  to  take  Confederate 
money.  That  about  the  time  they  arrived  at  Worth's,  the 
plaintiff  changed  his  mind  and  directed  Wortli  to  write  the 
note  payable  "  in  good  current  money  sucli  as  Worth  would, 
sell  his  stock  for."  That  he  any  Worth  executed  the  note  and 
delivered  it  to  the  plaintiff.  When  the  note  fell  due  he  sent 
Confederate  money  to  Maxwell  to  pay  it  off.  He  afterwards 
heard  that  the  plaintiff  would  not  accept  the  Confederate 
money,  and  he  and  Maxwell  went  to  the  plaintiff's  house,  and 
the  plaintiff  declined  to  accept  it  and  demanded  specie.  The 
defendant  Latham  then  told  the  plaintiff  that  Ids  money  was. 
at  Worth's,  and  if  he  did  not  go  and  get  it  and  leave  the  note 
with  Worth,  he,  Latham,  would  sue  him,  and  try  it  out  at  law^ 
In  a  few  days  the  plaintiff  carried  the  note  to  WorUi's  and  lef  L 
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it,  Imt  (lid  not,  accept  tlie  Confederate  money.  Soen  after- 
-wards  Worth  gave  the  note  to  the  witness.  He  stuck  it  in  his 
pocket  and  lost  it,  and  hjis  never  seen  it  since.  Did  not  know 
whetlicr  or  not  the  note  wixs  uader  seal.  He  could  not  read. 
This  was  in  the  year  1864. 

There  was  other  evidence  introduced,  which  being  irrelevant 
is  not  necessary  to  be  stated. 

His  Honor  instructed  the  jury,  that  tliere  was  no  evidence 
-of  a  payment  of  the  note.  Upou^  the  question  of  illegal  con- 
sijieration,  that  if  the  defendant  Latham  purcliasod  this  horse 
for  tlie  purpose  of  riding  or  using  liim  in  the  army,  or  for  the 
purpose  of  swapping  him  to  use  in  the  army,  and  if  the  plain- 
tiff knew  of  such  purpose  at  the  time  of  the  trade,  then  the 
<;onsideration  woukl  bo  illegal  and  vicious,  and  the  plaintiff 
could  not  recover.  1 

The  court  reserved  the  question  as  to  the  statute  of  limita- 
•tions. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  sixty 
dollars  principal,  with  interest. 

Upon  the  question  reserved,  the  court  being  of  the  opinion 
'that  the  plaintiff's  cause  of  action  was  not  barred  by  the 
statute  of  limitations  gave  judgment  upon  tlie  verdict,  and 
the  defendants  appealed. 

Fo/k^  for  the  appellants. 
J/.  L.  McCork/^y  contra. 

SmTLD,  J.  ^c  Ecc  no  objection  to  tlie  charge  of  his  Honor, 
either  on  the  question  of  "^payment,  or  of  the  illegal  considerft- 
tion  of  the  note,  which  is  the  subject  of  this  action.  We  also 
•concur  in  his  ruling,  on  the  plea  of  the  statute  of  limitations. 
-**  Every  presumption  is  made  against  a  wrong  doer."  Broome's 
Legal  Maxims. 

This  is  sound  doctrine,  and  had  it  been  carried  to  its  legiti- 
^nate  results  in  this  case,  it  would  seem  that  the  recovery 
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should  have  been  for  the  full  aoiount  of  the  note,  $150  and 
interest.  But  as  the  plaintiflf  does  not  complain,  we  will  not 
do  80  for  him. 

The  evidence,  which  is  sent  up  with  the  record,  left  no 
room  for  doubt  that  the  sole  purpose  of  the  plaintiff,  in  selling 
his  horse,  was  to  get  a  good  price,  and  also  good  money  for 
him,  and  that  he  took  a  note  for  the  price,  which  has  never 
been  paid. 

It  further  appears  that  the  plaintiff,  an  old  man,  after  re- 
peated refusals  to  receive  Confederate  money,  in  discharge  of 
his  debt,  was  induced  by  the  threats  of  the  defendant,  Latham, 
to  leave  the  note  with  Worth,  the  fturety  thereto,  and  that  the 
note  went  into  the  hands  of  Latham,  who,  after  notice,  failed 
to  produce  it  on  the  trial.  He  says  he  lost  it.  Let  that  be 
conceded,  but  still  he  obtained  it  tortiously ;  and  although  the 
note  may  have  been  without  a  seal,  it  was  upon  him  to  show 
it ;  and  having  failed  to  do  so,  he  must  be  content  to  take  the 
measure  which  the  law  gives  to  a  spoliator. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Feb  Curiam.  Judgment  affirmed. 


STATE  t^.  THE  RICHMOND  &  DANVILLE  RAILROAD  COMPANY 

and  ethers. 

Where,  upon  nn  appeal  to  this  court,  it  appears  that  the  subject  matter 
of  the  action  has  been  disposed  of,  and  the  only  matter  involved  is  a 
question  as  to  costa,  the  appeal  will  be  dismissed. 

iKidd  V.  Morriscm,  Phil.  Eq.,  81;  Martin  v,  Shan,  69  N.  C.  Rep.  128, 

cited  and  approved.) 

*  ■ 

This  was  an  Appeal  from  the  ruling  of  his  Honor,  Albert 
'9on^  e/".,  requiring  the  defendant  to  give  bond  in  the  sum  of 
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$50,000,  to  (H)ntiuue  an  injunction,  tlicrctofore  granted  iipoa 
motion  in  the  cHUse.  The  case  was  heard  bj  his  Honor,  nt 
Clmn.bers,  in  Wake  county,  June  19th,  187o. 

A  motion  was  then  made  by  the  defondaDts  to  v  cite  the  in- 
junction. Uj  on  the  hearing,  among  other  thhigs,  it  was  ad- 
judged by  tlie  court: 

"  Shonhi  the  plaintiff  appeal,  he  sliall  first  give  l)ond  in  the 
sum  of  fifty  thousand  doUai^s  to  continue  the  injunction,  and 
also  in  the  sum  of  live  hundred  dollars  for  cobts  of  appe^il." 

From  so  much  of  tlie  judgment  of  the  court,  as  required 
the  plaintiff  to  give  bond  in  the  said  sum  for  tlie  continuance 
of  the  injunction,  the  plaintiff  appealed. 

The  case  was  before  the  court  upon  an  appeal  by  the  defen- 
dants, at  June  Term,  1875,  and  is  reported  in  73  N.  C.  Rep. 

Attoj'ney  (irnernl  Hargrove^  Suritl*^  IhitvhtUii'  cfe  &»ft^  and 
Clark,  for  the  State. 

Sti'tmg^  liHt1gei\  Merrimim^  FviUr  cfe  Anhes  and  Fowle^  for 
the  defendant. 

Reade,  J.  The  action  was  brought  to  enjoin  the  defen- 
dants, who  were  the  lessees  of  the  North  Carolina  Railroad, 
from  changing  the  gauge  of  that  road.  A  restraim'ng  order 
was  granted  without  notice,  and  then,  upon  notice,  an  in- 
junction was  granted  until  the  final  hearing.  From  that  order 
the  defendants  appealed  to  this  court.  And  this  court  di- 
rected the  injunction  to  be  dissolved.  That,  of  course,  carried 
the  costs  against  the  plaintiff ;  for  the  statute  provides,  "  that 
in  all  civil  actions,  prosecuted  in  the  name  of  the  State,  by  an 
officer  duly  autliorized  for  that  purpose,  the  State  shall  be  lia- 
ble for  costs  in  the  same  cases,  and  to  the  same  extent  as  pri- 
vate parties."     Bat.  Rev.,  chap.  17,  sec.  288,  0.  C.  P. 

But  the  injunction  was  continued  until  the  hearing,  upon 
Ci>nf1itifm  tliat  the  plaintiff  give  bond  with  surety,  in  the  sum 
of  $50,000  to  indemnify  the  defendantB,  the  bond  to  be  givea 
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by  a  dajMtamed,  or  else  the  injnnction  to  be  dissolved.  From 
80  much  of  the  order  as  required  the  plaintiff  to  give  the  $50,- 
000  bond,  the  plaintiff  appealed.  We  assume  that  on  the  day 
named,  tlie  plaintiff  gave  tJie  $50,000  bond,  notwithstanding 
the  appeal,  althougli  it  is  not  so  stated  in  the  record,  and  no 
such  bond  appears  among  the  papers. 

We  are  now  asked  to  decide: 

(1.)  First,  whether  it  was  lawful  to  require  the  plaintiff  to 
give  the  bond. 

(2.)  Secondly,  are  the  sureties  upon  said  bond  liable. 

We  decline  to  decide  the  first  point,  because  it  is  of  no  prac- 
tical importance.  The  plaintiff  gave  the  bond,  or  if  she  did 
not,  there  is  no  need  that  sJie  should,  or  should  not  give  it 
now;  because  the  subject  matter  of  the  action  was  decided 
upon  the  def^dant's  appeal.  In  c^ses  where  slaves  were  the 
subjects  of  actions  pending  at  their  emancipation,  we  declined 
to  decide  the  cases,  as  the  subject  matters  were  gone,  and 
nothing  involved  but  the  costs,  iiei'i  y.  Mory^son^  PJiil.  Eq. 
31.  And  we  have  lately  said,  that  we  would  not  try  a 
case  when  nothing  but  the  costs  is  involved.  Martin  v.  SloaUy 
69  N.  C.  Rep.,  128. 

In  such  cases  we  dismiss  the  appeal. 

We  decline  to  decide  the  second  point,  as  to  the  liability  of 
the  sureties,  because  it  is  not  presented  by  the  record. 

The  liability  of  the  sureties  does  not  necessarily  depend 
upon  the  liability  of  the  principal.  Davis  v.  Vommiseioners 
rf  Stokes  Co.,  72  N.  C.  Rep.,  441. 

Appeal  dismissed. 

Per  Curiam.  Judgment  afl5rmed. 
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JAMES  HARRISON  v.  JESSE  STYRES  and  others. 

The  Act  of  the  General  Assembly,  ratified  the  llth  day  of  May,  1861^ 
(the  first  Stay  law^)  making  void  all  mortgages  and  deeds  of  trust, 
for  the  benefit  ©f  creditors  thereafter  execute*?,  whether  registered  or 
not,  does  not  apply  to  a  mortgage  executed  prior  to  the  passage  of 
that  act,  but  registered  after  its  passage. 

(The  cases  of  Bam^  v.  Bdrnes^  8  Jones  866 ;  Wiaieall  v.  Potts,  5  Jones 
Eq.  182;  and  Bank  v.  Jenkins^  64  N.  0.  Ucp.  710,  cited,  distinguished 
from  this,  and  approved.) 

This  was  a  civil  action,  brought  to  recover  $577.00  alleged 
to  be  due  the  plaintiff  by  the  defendant,  on  a  bond  executed 
on  the  15th  day  of  October,  A.  D.  1860,  in  which  the  defen- 
dant Styres  was  principal,  and  the  co-defendants,  sureties,  and 
also  for  the  purpose  of  foreclosing  a  mortgage  executed  bj 
the  defendant  Styres  to  the  other  defendants  to  indemnify 
them  as  sureties,  tried  before  his  Honor,  Judge  ( ^lowi^  at 
Spring  Term,  1874,  of  the  Superior  Court  of  Davidsok 
county. 

The  plaintiff  offered  in  evidence  a  mortgage  duly  registered 
on  the  14th  day  of  May,  1861. 

The  defendants  objected  to  the  admission  of  the  evidence  on 
the  ground,  that  no  mortgage,  professing  to  secure  a  surety, 
was  valid,  unless  all  the  debts  due  by  the  mortgagor  were  also 
secured. 

The  defendant  Styres  was  sworn,  and  testified:  That  on  the 
14th  day  of  May,  1861,  he  owed  sundry  other  debts,  besides 
that  specified  in  the  mortgage.  The  court  overruled  the  ob- 
jection, and  the  defendant  farther  objected  to  the  admission 
of  the  evidence,  on  the  ground  that  no  privity  was  shown  be- 
tween the  mortgagees,  and  the  plaintiff.  The  court  again 
overruled  the  objection,  and  the  defendants  excepted. 

The  following  is  a  copy  of  the  mortgage: 

"  This  indenture,  made  on  the  15th  day  of  October,  A.  D. 
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one  thousand  eight  hundred  and  sixty,  between  Jesse  S.  Styres 
of  the  county  of  Davidson  and  State  of  North  Carolina  on 
the  one  part,  and  Henry  Harrison  and  Levi  Hill,  (the  co- 
defendants)  of  the  county  and  State  aforesaid  of  tJie  other 
part,  witnesseth :  That  the  said  Jesse  S.  Styres  for  and  in 
consideration  of  one  dollar,  to  him  in  hand  paid  by  the  said 
Henry  Harrison  and  Levi  Hill,  at  the  time  of  executing  these 
presents,  the  receipt  is  hereby  acknowledged,  hath  granted,, 
bargained,  sold,  aliened  and  confirmed  and  by  these  presenfa 
doth  grant,  bargain,  alien,  sell  and  confirm  unto  the  said 
Henry  Harrison  and  Levi  Hill,  their  heirs  and  assigns,  n- 
certain  tract  or  parcel  of  land  in  the  county  of  Davidson  and 
State  of  North  Carolina,  situated  on  the  waters  of  Caben'a 
Creek,  adjoining  the  lands  of  D.  Styres,  Henry  Newsom  and 
others,  bounded  as  follows,  viz :  Beginning  at  a  stone  on  D^ 
Styres  line,  thence  in  a  Southwest  direction  with  the  public 
road  to  a  post-oak,  thence  south  to  a  black-jack,  Henry  New- 
som's  corner,  thence  east*»'to  a  maple,  thence  east  to  a  stake, 
thence  south  to  a  maple,  Joseph  Harrison's  corner,  thence  east 
to  a  hickory,  Andrew  Thompson's  corner,  thence  north  to  a 
dogwood,  D.  Styres  comer,  thence  with  his  line  N.  W.  to  the 
beginning,  containing  167  acres  more  or  less. 

T0  have  and  to  hold  the  said  lands  and  premises,  all  and 
singular  the  tenements,  hereditaments,  woods,  ways,  waters,, 
mines,  minerals  and  appurtmances  thereunto  belonging  to* 
their  proper  use  and  behoof  in  fee  simple. 

The  cmxdition  of  this  indenture  is  such,  that  whereas  the  said 
Henry  Harrison  and  Levi  Hill  are  standing  security  for  the  said 
Jesse  S.  Styres  to  James  Harrison  in  the  sum  of  five  hundred  and 
seventy-seven  dollars,  due  by  bond,  with  interest  from  the  15th. 
day  of  October,  1860,  as  by  reference  to  the  bond  will  more^ 
fully  appear;  and  whereas  the  said  Jesse  S.  Styres  is  honestly 
desirous  of  securing  the  payment  thereof:  Now  thereof  if 
the  said  Jesse  S.  Styres,  shall  on  or  before  the  15th  of  March, 
1861,  fully  pay  and  discharge  the  said  debt,  then  this  inden- 
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ture  and  eveiy  part  and  clause  thereof  shall  be  void,  other- 
wise to  remain  in  full  force  and  effect." 

This  mortgage  was  executed  by  all  the  parties  thereto,  and 
was  registend  May  14M,  1861. 

It  was  in  evidence  that  the  defendant  Styres  had  occupied 
the  mortgaged  premises  ever  since  the  execution  of  tlie  mort- 
gage, and  that  the  land  upon  which  the  mortgage  was  given, 
was  bought  by  Styers  from  tlie  plaintiff  and  the  bond  in  suit 
was  given  as  the  price  of  tlie  land.  That  the  plaintiff  had 
proposed  to  the  defendant  Hill,  who  had  the  mortgage  in  his 
possession  that  if  he  would  surrender  it  to  him,  he  would  see 
the  defendant  Styres,  and  if  he  could  compromise  with  him 
and  get  back  the  land  he  would  release  tJie  sureties,  and  that 
if  he  failed  to  effect  a  compromise  he  would  return  the  mort- 
gage. That  having  failed,  he  shortly  thereafter  delivered  it 
to  the  defendant  Ilarrison. 

The  plaintiff  here  rested  his  case,  whereupon  the  defendants, 
moved  for  judgment  of  non-suit.  The  court  overruled  the 
motion. 

On  the  part  of  the  defendants  tJiere  was  evidence  tending 
to  show  that  the  plaintiff  had  told  Hill  that  if  he  would  give 
him  the  mortgage  he  would  i*elease  Harrison  and  Hill  from 
the  debt.  That  tlie  defendants  had  no  property  liable  to 
execution. 

There  was  also  further  evidence  tending  to  show  that  the 
interest  of  Styres  in  the  mortgaged  premises,  had  been  sold 
under  the  Internal  Revenue  law  of  the  United  States,  for  the 
payment  of  t'^x'^s  ^ue  the  government. 

The  plaintiff  had  a  verdict  and  judgment,  and  the  defen- 
dants appealed.  All  other  facts  pertinent  to  the  case,  are 
stated  in  the  opinion  of  the  court. 

Shi^p  (&  Bailey^  for  the  appellants. 
DiUard  <&  Gilmer  and  T.  J.  Wilsotiy  contra. 
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Btntjm,  J.  On  the  16tli  of  October,  1860,  the  plaintiff 
»old  and  conveyed  a  tract  of  land  to  the  defendant,  Styres, 
for  the  sum  of  $570,  taking  his  bond  for  the  purchase  money 
with  the  defendants,  Harrison  and  Hill,  as  the  sureties  thereon. 
At  the  same  time,  and  as  a  part  of  the  transaction,  Styres,  the 
principal,  executed  to  the  sureties  a  mortgage  of  the  land, 
reciting  therein  the  suretyship  and  expressly  stipulating  that 
Styres  should  pay  the  debt  on  or  before  the  15th  of  March, 
1861,  or  the  deed  should  become  absolute.  The  mortgage 
was  not  registered  until  the  14th  of  May,  1861.  The  princi- 
pal and  sureties  in  the  bond  are  now  insolvent,  and  the  land 
embraced  in  the  mortgage  is  the  only  property  available  for 
the  payment  of  the  debt.  The  prayer  of  the  complaint  is  for 
judgment  on  the  bond  and  a  foreclosure  and  sale  of  the  mort- 
gaged premises  for  the  satisfaction  of  the  debt. 

The  defense  mainly  relied  on  is,  that  the  mortgage  is  void 
under  the  seventh  section  of  an  act  of  the  Legislature,  ratified 
the  11th  of  May,  1861,  and  known  as  the  first  stay  law  of  the 
war.  That  section  is  as  follows:  ^ That  all  mortgages  and 
deeds  of  trust  for  the  benefit  of  creditors  hereafter  executed, 
whether  registered  or  not,  and  all  judgments  confessed  during 
the  continuance  of  this  act,  shaH  be  utterly  void  and  of  no 
effect.** 

It  will  be  observed  that  the  mortgage  was  executed  on  the 
15th  of  October,  1880,  the  stay  law  was  passed  on  the  11th 
of  May,  1861,  and  the  deed  was  registered  on  the  14th  of 
May,  1861.  The  mortgage  was  executed  prior  to  the  act  of 
the  Legislature,  which,  in  express  terms,  makes  void  those 
mortgages  and  trusts  only,  which  should  be  executed  after  the 
passage  of  the  act.  This  deed,  then,  does  not  fall  within  the 
prohibition  of  the  act.  It  is  true,  the  mortgage  was  not  regis- 
tered until  after  the  act  was  ratified,  but  the  act  clearly  refers 
to  the  time  of  the  execution  of  the  deed,  and  not  the  time  of 
its  registration,  for  the  terms  used  in  the  act  are  "  hereafter 
esoecutedy  whether  registered  or  not,'*  that  is,  whether  those 
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mortgages  and  troBtSi  which  shall  hereafter  be  executed,  shall 
be  registered  or  not.  Pnor  to  the  act,  mortgages  were  good 
iftter  parteSy  without  registration,  and  the  purpose  of  the  act 
■seems  to  have  been  to  make  such  deeds  void  as  well  as  r^is* 
tered  ones,  when  they  were  executed  after  the  passage  of  the 
act.  Certainly,  when  this  mortgage  was  executed  on  the  15th 
of  October,  1860,  there  was  no  law  in  existence  which  forbid 
it ;  it  was  then  valid  between  the  parties,  an4  the  subsequent 
act  does  not,  in  terms  or  by  impliisation,  forbid  its  registration. 
Valuable  rights  were  acquired  by  the  plaintiff,  by  virtue  of 
the  mortgage,  even  prior  to  registration ;  rights  which  could 
not  be  divested  without  impairing  the  obligation  of  contracts. 
If  the  contract  of  mortgage  was  valid  when  entered  into,  it 
was  not  competent  to  the  Legislature,  afterwards  to  make  it 
invalid.  If  the  act  of  May  11th  is  fairly  capable  of  it,  it 
must  receive  such  a  construction  as  will  not  conflict  with  the 
Constitution. 

But  this  coiu*t  in  Barnes  v.  Barnes^  8  Jones,  366,  has  de- 
clared So  much  of  this  act,  as  was  brought  in  question  in  that 
€ase,  to  be  unconstitutional  and  void.  That  part  of  the  7th 
4iection  of  the  act,  which  attempts  to  make  void  all  judgments 
confessed,  was  held  to  be  an  invasion  of  the  judicial  power,  as 
weU  as  a  violation  of  contract.  The  whole  section  is  an  in- 
tegral part  of  tlie  act,  the  design  and  purpose  of  which,  as  a 
whole,  was  to  stay  the  proceedings  of  all  courts,  indefinitely, 
and  to  prohibit  creditors  from  either  collecting  or  securing 
their  debts.  The  reasoning  of  the  court  in  Barnes  v.  Barnes^ 
is,  therefore,  as  applicable  to  the  whole  act,  as  to  the  part 
there  brought  in  question,  and  must  be  considered  as  conda- 
aive  against  the  constitutionality  of  the  act.  This  is  upon  the 
aupposition,  that  the  act  was  intended  to  include  mortgages 
executed  before  and  registered  after  the  act»  which  is  the  ex* 
tremest  view  which  can  be  taken  in  behalf  of  the  defendants. 
But  we  believe  the  first  view  taken  of  tlie  act  is  a  correct  one, 
and  by  it,  the  validity  of  the  act  need  not  be  draMm  in  question. 
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4rhe  mortgage  being  established  as  valid,  the  defendants 
Hill  and  Harrison,  by  the  very  terms  of  the  mortgage,  hold 
^  the  land  in  trust  for  the  payment  of  this  debt.  Even  if  it 
were  a  deed  in  trust  to  indemnify  the  sureties,  asw  as  argued  by 
the  defendants'  counsel,  the  debt  of  the  creditor  supplies  the 
consideration  to  support  the  deed,  and  the  creditor's  interest, 
therefore,  is  the  primary  object  to  be  protected  in  equity,  and 
the  sureties'  indemnity  is  only  secondary.  Wijnvall  v.  PottSj 
5  Jones  Eq.,  184  ;  Jiank  v.  J^ukinp.  It  is  unnecessary  to  con- 
sider the  rights  of  the  defendant  Harris,  who  claims  to  have 
lately  purchased  the  interest  of  Styres,  under  a  sale  for  a  vio- 
lation of  the  revenue  law. 

This  claim  seems  to  have  been  trumped  up  to  complicate 
the  rights  of  the  plaintiff,  and  for  the  benefit  of  Styres.  It 
cannot  affect  the  rights  acquired  by  the  plaintiff  under  the 
mortgage. 

There  is  no  error. 

Per  Cubiam.  Judgment  affirmed. 
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CHANKY  CALDWELL  and  ethers  9.  WILLIAM  J.  WATSON  and 

others. 

Whenever  it  shall  judicially  appear  that  any  person  while  held  as  a 
slave,  purchased  and  paid  for  any  property,  real  or  personal,  and  that 
conveyance  thereof  was  mide  to  him,  or  to  any  one  for  his  use,  sach 
purchaser,  or  those  lawfully  representing  him,  shall  be  entitled  to 
anch  property,  anything  in  the  former  laws  of  this  State  forbiddiog 
slaves  to  acquire  and  hold  proi)erty,  to  the  contrary  notwithstanding. 

A,  a  slave,  purchased  in  1858,  a  lot  of  B,  paying  therefor,  which  was 
conveyed  to  i\  to  have  and  to  hold  so  long  as  the  said  A  shall  live, 
with  remainder  to  the  children  of  D,  A^s  owner— this  being  done  in 
fraud  of  the  law — and  in  1860,  after  A  had  become  a  free  man,  B  ez- 
•ecutes  and  delivers  another  deed  to  A  himself,  in  fee  simple,  being  in 
possession  and  continuing  in  possession  until  his  death  in  1872.  Be- 
fore his  death,  A  devised  the  lot  te  the  plaintiff,  his  wife,  with  ref- 
mainder  to  his  grandchildren.  In  an  action  by  the  plaintiff,  demand- 
ing that  the  first  deed  from  B  to  C  shall  be  delivered  up  to  be  can- 
celled and  declared  void,  and  the  cloud  upon  her  title  removed :  It 
ADcu  hddy  that  the  plaintiff  was  clearly  entitled  to  the  relief  sought, 
A,  the  grantee  in  the  second  deed,  being  owner  in  fee,  with  the 
right  to  devise  the  same. 

i^LaUimore  v.  Dixon^  68  N.  C.  Rep.  856,  cited  and  approved.) 

This  was  a  Civil  Action  tried  before  his  Honor,  Judge 
£(Brry  at  Fall  Term,  1875,  of  Orange  Superior  Court. 

The  parties  having  waived  a  trial  by  jury  ;  tlio  court  found 
the  following  facts : 

That  November  Caldwell  was  in  the  year  1858,  a  slave,  the 
property  of  Dr.  William  Hooper,  and  upon  the  removal  of 
Dr.  Hooper  from  Chapel  Hill,  wishing  to  remain  there,  he 
made  arrangements  \rith  James  Y.  Watson,  by  wliich  the  latter 
was  to  purchase  him  at  the  price  of  three  liundred  dollars,  and 
he,  November,  was  to  pay  the  purchase  money  ;  whicli  he  ac- 
cordingly did. 

That  about  the  same  time,  November  being  the  slave  of  Jas. 
Y.  Watson,  bought  of  one  Green  Caudle  a  lot  of  land,  which 
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16  the  subject  of  this  controversy,  at  the  price  of  one  hundred 
dollars,  and  himself  paid  the  whole  of  the  purchase  money. 

That  November  Caldwell  took  a  deed  dated  the  10th  day  of 
September,  1858,  whereby  the  said  lot  waa  conveyed  by  Green 
Caudle  to  one  Jones  "Watson  "to  have  and  to  hold  to  the  said 
Jones  Watson,  so  long  as  November,  a  slave  formerly  the  pro- 
perty of  Joseph  Caldwell  and  now  belonging  to  James  Y. 
Watson,  of  Chapel  Hill,  shall  live,  with  remainder  upon  his 
death  to  William  J.  Watson  and  Mary  Y.  Watson,  and  their 
heirs,  the  said  William  and  Maay  being  children  of  James  Y. 
Watson  aforesaid,"  this  being  done  by  the  parties  in  fraud  of 
the  law.  Neither  Jones  Watson,  James  Y.  Watson  or  the 
remaindermen  paid  any  part  of  the  purchase  money. 

November  Caldwell  occupied  the  said  lot  from  the  date  of 
his  purchase  to  the  day  of  his  death  on  the  24th  day  of  Dec. 
1872,  paid  the  taxes  and  built  improvements  thereon.  On  the 
89th  day  of  March,  1869,  Green  Caudle  executed  another 
deed  for  the  lot,  whereby  he  conveyed  the  same  to  November 
Caldwell  in  fee  simple. 

That  November  Caldwell  left  a  last  will  and  testament  duly 
executed  to  pass  both  real  and  personal  estate,  which  has  been 
admitted  to  probate  in  the  Probate  Court  of  Orange  county, 
wherein  he  devised  the  lot  in  controversy  to  the  plaintiff, 
Chaney  Caldwell,  his  wife,  remainder  in  fee.  to  the  other  plain- 
tiffs, his  grand  children. 

Upon  these  facts  the  court  rendered  judgment  to  the  effect, 
that  the  plaintiffs  take  nothing,  and  that  the  defendants  are 
entitled  to  the  real  estate  mentioned  in  the  complaint,  and  that 
a  writ  of  possession  issue  to  put  them  in  possession  thereof. 

From  this  judgment  the  plaintiffs  appealed  and  assigned  the 
fi^owing  as  error : 

1.  That  upon  the  finding  of  the  court,  the  plaintiffs  are  en- 
titled to  have  the  deed  from  Caudle  to  Jones  Watson  cancelled 
by  reason  of  the  change  of  circumstances  of  the  said  Novem- 
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ber  Caldwell  and  to  have  their  title  quieted  by  said  cancella- 
tion. 

2.  That  by  the  proper  construction  of  said  deed  the  estate 
given  to  Jones  Watson  terminated  upon  the  death  of  Novem- 
ber Caldwell,  and  the  remainder,  to  William  J.  and  Mary  V. 
Watson,  fails  both  for  want  of  consideration  moving  from 
them,  and  because  they  are  not  parties  to  the  said  deed. 

3.  That  said  deed  having  been  executed  by  a  slave,  in  favor 
of  his  master's  children,  the  law  presumes  undue  influence  and 
nothing  else  appearing,  it  should  be  vacated  and  the  plaintifis* 
title  quieted  by  a  cancellation  thereof. 

4.  That  at  most,  the  said  remaindermen  had  but  an  estate 
du;ing  the  life  of  Jones  Watson,  and  the  court  should  have  bo 
declared,  and  thereby  quieted  the  title  of  the  plaintiffs  ac- 
quired under  the  later  deed  from  Green  Caudle  to  Nov^nber 
Caldwell,  and  will  of  the  said  November. 

5.  That  the  plaintiffs  are  entitled  to  recover  of  the  defenr 
dants  the  costs  of  this  action. 

All  other  facts  pertinent  to  the  points  decided,  are  stated  in 
the  opinion  of  the  court. 

Oraham  dk  Ruffim^  for  the  appellants. 
No  counsel  oantra^  in  this  court. 

Settle,  J.  The  counsel  for  the  plaintiffs  suggests  that  if 
tlie  court  can  find  in  the  books  no  principle  sufficiently  large 
to  give  relief  in  cases  like  this,  they  ought  to  invent  one  to 
meet  the  new  order  of  things  necessarily  arising  upon  the 
abolition  of  slavery  and  the  establishment  of  freedom.  I  con- 
fess that  I  should  feel  much  inclined  to  do,  rather  than  burd^ 
the  consciences  of  the  defendants  with  a  decree  in  their  favOT. 
But  fortunately  for  their  repose,  we  need  not  invent  a  new 
principle  in  order  to  induce  the  defendants  to  do  equity.  So 
far  as  this  litigation  is  concerned,  we  may  treat  the  defend- 
ants as  plaintiffs  seeking  the  active  intervention  of  the  court 


Digitized 


by  Google 


JANUAEY  TERM,  1876.  29» 

Caldwell  and  others  v,  Watson  and  others. 

to  enable  them,  not  to  hold,  but  to  recover  possession  of  land 
by  virtue  of  a  deed  which  his  Honor  finds  was  made  in  fraud 
of  the  law. 

His  Honor  also  finds  that  neither  Jones  Watson,  the  trustee, 
nor  James  Y-  Watson,  the  master,  nor  his  children,  the  plain- 
tiffs, ever  paid  any  part  of  the  purchase  money,  but  that  the 
same  was  paid  by  November  Caldwell,  who  occupied  the  said 
lot  from  the  date  of  his  purchase  in  1858,  to  the  day  of  hia. 
death  in  1872,  and  paid  the  taxes  on  the  same  and  built  im- 
provements thereon ;  and  that  he  devised  tlie  same  to  his  wife 
and  grand  children,  who  now  have  possession  of  the  premises.. 
So  in  order  to  support  the  decree  which  his  Honor  felt  bound 
to  render,  we  must  give  force  to  a  deed  made  in  fraud  of  the 
law,  when  equity  would  at  least  say  to  the  parties,  we  leave 
you  as  we  find  you  ;  the  devisees  of  November  Caldwell  io. 
possession,  and  the  aid  of  the  court  to  eject  them  therefrom 
will  not  be  granted. 

But  we  must  not  stop  here.  Putting  aside  the  fraudident 
deed  as  something  which  the  court  will  not  enforce  in  aid  of 
either  party,  it  appears  that  Green  Caudle,  the  grantor  in 
the  deed,  on  the  23d  day  of  March,  1869,  after  November 
Caldwell  had  become  a  free  man,  executed  another  deed  un- 
tainted witli  fraud  in  law  or  fact,  and  in  pursuance  of  the 
original  intention  of  all  the  parties,  whereby  he  conveyed  the 
Bame  lot  to  November  Caldwell  in  fee  simple.  So  that  No- 
vember Caldwell  having  acquired  his  freedom,  and  beings 
reUeved  of  the  disability  which  enforced  his  participation  in 
the  fraudulent  transaction,  acquires  a  deed  in  fee  simple,  ta 
land  for  which  he  had  paid  the  full  purchase  money  to  tha 
vendor. 

And  now  his  devisees  only  ask  the  aid  of  the  ox)urt  to  remove 
from  their  title,  under  the  deed  of  1869  a  cloud  darkened  by 
fraud,  and  bearing  upon  the  plaintiffs  in  a  manner  revolting  to 
good  conscience.  Why  cannot  thb  be  done  without  resort  to 
a  new  principle  ?     But  further,  no   one  can  believe  for  a. 
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.aaoment,  that  when  November  Caldwell,  a  slave,  parchased 
ins  qwisi  freedom,  and  then  purchased  half  an  acre  of  land 
4ind  paid  for  both  with  his  own  money,  that  eithw  he  or  any 
-of  those  with  whom  he  was  dealing,  did  not  intend  by  the 
by  the  first  deed  to  create  a  trust  for  his  benefit,  and  that  the 
limitation  over  to  his  master's  children  was  also  intended  to 
he  upon  the  same  trust,  from  which  they  were  to  derive  no 
beneficial  interest.  Will  they  at  this  day,  be  heard  to  say 
ought  to  the  contrary  ? 

Whatever  may  have  been  the  result,  had  the  trustee  or  the 
masters  children,  in  violation  of  all  faith,  taken  the  property 
•to  their  own  use,  while  November  was  a  slave,  and  when  snch 
oonveyauces  were  against  the  policy  of  the  law,  yet  as  no  sndi 
daim  was  asserted  until  that  policy  had  ceased,  and  the  Con- 
vention of  1868  had  ordained,  "  that  whenever  it  shaD  jndi- 
-cially  appear  that  any  person,  while  held  as  a  slave,  purchased 
and  paid  for  any  property,  personal  or  real,  and  that  convey- 
ance thereof  was  made  to  him,  or  to  any  one  for  his  use.  such 
purchaser,  or  those  lawfully  representing  him,  shall  be  entitled 
to  such  property,  anything  in  the  former  laws  of  the  State 
forbid  liag  slaves  to  acquire  or  hold  property  to  the  contrary, 
notwithstanding,"  it  is  clear  that  the  courts  will  not  now 
^ve  countenance  to  such  an  iniquitous  claim.  Nor  shall  they 
permit  the  plaintiffs  to  be  harassed  thereby.  In  support  of 
this  view,  we  may  cite  the  act  of  1869-'70,  chap.  67,  to  show 
that  the  Legislature  has  adopted  the  policy  indicated  by  the 
Convention  of  1868,  a  policy  in  fact,  which  necessarily  sprang 
into  existence,  full  grown  and  vigorous,  upon  the  abolition  of 
islavery. 

The  judgment  of  the  Superior  Court  is  reversed. 

Let  a  decree  be  drawn  in  conformity  with  the  prayer  of  the 
•complaint.     LatUmere  v.  Dixon^  63  N.  C,  356. 

Per  CciRiiLM.  Judgment  reversed. 
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W.  W.  MoCANLESS  v.  H.  W.  REYNOLDS. 

Where  one  contracts  to  sell  a  well  known  tract  of  land  described  hj 
metes  and  bounds  for  a  specified  sum,  and  in  the  deed  therefor  snl>- 
seqneutly  executed,  adds  a  strip  (the  locus  in  quo)  to  the  land  sold, 
without  further  consideration,  it  is  fraudulent  to  the  grantor's  cred* 
itors,  and  no  title  to  such  added  strip  passes  to  the  grantee. 

Any  one  who  has  acquired  the  rights  of  a  deceased  person,  whether  by 
his  deed  or  the  deed  of  the  sheriff,  who  is  authorized  tp  make  a  deed 
for  him.  is  an  assignee  within  the  meaning  of  section  343  of  the  Code 
of  Civil  Procedure,  and  no  distinction  is  made  between  a  voluntary 
and  an  involuntary  assignee. 

Neither  of  the  parties,  (plaintiff  or  defendant,)  whether  claiming  as. 
original  parties  «r  as  assignees,  either  by  <leed  of  the  party  or  deed  of 
the  sheriff,  is  a  competent  witness  in  regard  to  conversations  and 
transactions  between  tie  party  who  offers  himself  as  a  witness  and 
the  assignees  of  the  dead  man. 

(Murphy  V.  i2ay,  73  N,  C.  Rep.  588,  cited,  commented  on  and  approved.) 

Civil  action,  in  the  nature  of  J^tctmsyd^  tried  before 
CZourf,  J.y  at  Spring  Term,  1875,  of  the  Superior  Court  of 
FoESYTHE  County. 

The  following  is,  substantially,  the  statement  of  the  case 
sent  up  as  a  part  of  the  record,  upon  appeal  to  this  court : 

The  plaintiff  claimed  the  locua  in  quo  as  a  purchaser  at  an 
execution  sale,  the  execution  having  been  issued  in  his  own 
behalf. 

The  defendant  claimed  the  same  under  a  deed  from  one 
Richard  Cox,  the  defendant  in  said  execution,  dated  prior  to 
the  sheriff's  deed  to  the  plaintiff. 

The  plaintiff  alleged,  that  the  Jseus  in  quo  was  conveyed  to 
the  defendant  by  the  said  Cox  in  fraud  of  his  creditors.  In 
support  of  this  allegation,  evidence  was  adduced  tending  to 
show  that  the  plaintiff  held  a  bond  for  the  sum  of  $1^95.75^^ 
against  the  said  Cox,  dated  the  31st  day  of  March,  1866,  and 
that  on  the  2d  day  of  April,  1866,  he  commenced  an  action^ 


Digitized 


by  Google 


302  IN  THE  SUPREME  COURT. 

McCamlbbs  v.  Rbtkoldb. 

•on  said  bond.  That  at  Fall  Term,  1866,  the  defendant  pleaded 
to  the  said  action,  and  issues  joined  therein.  The  action  was 
pending  until  Spring  Term,  1867,  when  the  plaintiff  recovered 
judgment  against  the  defendant;  and  that  execution  issued 
upon  the  judgment,  and  the  plaintiff  became  the  purchaser  of 
the  locuit'in  quo.  at  the  execution  sale. 

Two  other  actions  were  commenced  against  Cox,  each  on 
the  22d  day  of  March,  1866,  one  by  W.  A.  King,  and  the 
other  by  Presley  George,  together  amounting  to  about  $800. 
That  in  October  following,  other  creditors  instituted  actions 
against  Cox,  to  recover  about  the  sum  of  $1,060,  to. wit,  M. 
L.  Smith  and  J.  L.  Peatress,  the  former  of  whom  was  a  brothe^ 
in-law  of  Cox  and  the  defendant.  In  the  four  last  mentioned 
*uit8,  judgments  were  confessed  at  Fall  Term,  1866. 

It  was  farther  in  evidence  for  the  plaintiff,  that  on  the  23d 
day  of  April,  1866,  Cox  executed  a  deed  in  trust  conveying 
the  "  Nancy  Cox  tract  of  land  to  secure  Charles  E.  Moore,  M. 
L.  Smith  and  Powell  Simmons,  his  sureties,  for  a  debt  of 
$1,203,  due  the  Bank  of  Salem,  contracted  in  1861.  That  a 
short  time  before  Cox  made  the  deed  to  the  defendant,  he  de- 
clared that  he  owed  the  plaintiff  a  large  debt,  and  that  he  did 
not  intend  to  pay  it.  That  he  intended  to  give  Mary  Rey- 
nolds, a  daughter  of  the  defendant,  five  hundred  dollars  in  tlie 
<* Molly  Cox"  land  (the  locus  it*  quo),  and  the  defendant  was 
to  have  the  balance.  That  a  few  days  before  he  executed  the 
bond  to  defendant  to  make  title  to  the  land,  which  was  dated 
April  11th,  1866,  Cox  declared  that  he  was  about  to  be  sold 
out,  and  that  "  while  they  were  selling,  he  was  going  to  sell 
too."  A  few  days  after  this,  Cox  went  to  Virginia  to  the  home 
of  thfe  defendant,  when  and  where  the  contract  between  Cox 
and  the  defendant  was  made,  and  the  title  bond  given.  That 
on  the  day  before  the  execution  of  the  deed.  Cox  stated  to  a 
neighbor  that  he  was  about  to  sell  his  "  Molly  Cox"  land  to 
the  defendant  for  $1,500,  that  he  asked  $2,000  for  it,  but  Uie 
defendant  talked  like  not  giving  it    That  he  would  not  take 
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that  from  any  body  eke  in  the  world.  That  in  the  fall  of  1866, 
after  the  conveyance  of  the  land  to  the  defendant,  the  defen- 
dant was  at  said  neighbor's  house,  and  a  colored  girl  told  him 
that  she  liad  heard  that  the  defendant's  son  Dick  was  to  come 
to  live  with  Bichard  Cox  at  his  home  place,  and  his  daughter 
Mary  was  to  come  to  the  "Molly  Cox"  place.  That  in  reply  to 
this,  the  defendant  said  that  he  had  never  heard  of  such  a 
thing;  that  he  had  thought  of  giving  the  "Molly  Cox" 
place  to  his  son  Abram. 

There  was  also  evidence,  tending  to  show  that  on  the  15th 
of  April,  the  defendant  and  Cox  came  to  the  house  of  one 
Powell  Simmons,  in  Stokes  county,  and  on  their  arrival  the 
defendant  remarked  to  Gideon  E.  Moore,  who  was  present  at 
that  time,  that  he  was  glad  to  find  him  there,  as  he  wrote  a 
good  hand ;  that  he  had  bought  of  Cox  his  "  Molly  Cox " 
tract  of  land  at  $1,500,  and  he  wanted  a  settlement  made  and 
a  deed  drawn.  Moore  and  Simmons  remarked  that  he  paid 
enough  for  it.  Moore  excused  himself  from  doing  the  writing, 
saying  that  Sinmions  was  the  best  draughtsman. 

Moore  testified  that  the  defendant  produced  his  papers,  sit- 
ting near  to  him,  and  he  knew  that  he  had  in  his  hands  a  bond 
on  Cox  to  Moody,  and  by  him  transferred  to  the  defendant ; 
another  for  $900,  or  thereabout ;  and  beside  these,  there  was 
a  small  account,  upon  all  of  which  Simmons  computed  the  in- 
terest. Cox  admitting  each  one  to  be  justly  due  Simmons, 
announced  the  result  of  the  calculation  as  $1,450,  or  about 
that  sum.  The  defendant  thereupon  remarked  to  Cox,  that  it 
was  very  near  what  they  had  made  it,  the  only  difference  being 
that  Simmons  had  coonted  the  fractions.  It  was  further  in 
evidence,  that  the  deed  was  not  drawn  on  that  occasion,  owing 
to  the  fact  that  Cox  did  not  know  the  courses  of  the  lines  to  the 
^  MoUy  Cox  "  tract,  and  Cox  left  Simmons  to  go  to  his  house, 
a  few  miles  off,  to  get  his  deed,  and  was  to  come  back  that 
evening,  but  did  not.    The    defendant  stayed  all  night  at 
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Simmons,'  and  the  next  morning  he  and  Simmons  went  off 
together,  saying  they  were  going  to  Cox's  to  draw  the  deed. 

It  was  fiirtlier  in  evidence,  that  on  arriving  at  Cox's  house, 
they  found  him  with  a  trunk  open^  looking  for  an  old  deed, 
which  he  did  not  find;  and  the  question  arose  as  to  how  tlie 
"Molly  Cox  "  land  should  he  described  so  as  to  distinguish  it 
from  other  lands  belonging  to  Cox,  adjacent  thereto.  Cox 
wanted  the  line  to  run  across  the  creek,  near  the  ford,  and  the 
defendant  insisted  that  it  sliould  run  below  the  ford.  This 
disagreement  arising.  Cox,  the  defendant,  and  the  witnesses 
went  from  the  house  to  the  ford,  still  disagreeing.  They  then 
went  down  to  the  creek,  about  a  hundred  yards  to  a  bend, 
wliere  there  was  a  large  rock  in  the  creek,  and  a  cleared  ridge 
makes  a  near  approach  to  the  creek.  The  defendant  then 
said  to  Cox,  "  I  want  to  see  you,"  and  tliey  went  off  into  the 
woods,  out  of  sight  of  the  witnesses,  and  were  gone  sometime. 
When  tliey  returned,  the  defendant  remarked  that  Cox  had 
agreed  for  the  line  to  commence  at  the  bend,  and  run  due 
north  and  south  through  Cox's  land  to  his  outside  lines.  The 
deed  was  thus  drawn,  a  copy  of  which  the  plaintiff  offered  in 
evidence.  The  quantity  of  land,  between  the  road,  as  it  runs 
through  the  land,  and  the  line  crossing  at  the  bend,  was  va 
riously  estimated  by  the  witnesses,  ranging  from  twenty-seven 
to  one  hundred  acres. 

It  was  further  in  evidence  that  Cox  had  been  a  man  of  large 
property  up  to  the  time  the  slaves  were  emancipated,  and 
afterward  owned  the  following  property,  to- wit:  The  "Molly 
Cox"  place,  containing  four  hundred  and  seventy-five  acres, 
the  Ucus  in  quo  sold  to  the  defendant  for  the  sum  of  $1,500 ; 
the  "Nancy  Cox"  place,  containing  three  hundred  and  twenty- 
seven  acres,  said  to  be  worth  more  than  the  "Molly  Ck>x" 
plac«  by  some  of  the  witnesses,  and  by  some  less,  which 
after  the  execution  of  the  deed  to  the  defendant,  was  conveyed 
in  trust  and  sold  at  auction  for  five  hundred  dollars ;  the 
"  House  place,"  containing  six  hundred  and  thirty-five  acres, 
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worth  $3,000,  and  sold  at  a  sheriff's  sale  for  $1.00  per  acre ; 
the  "Turkey  Branch  place,"  worth  from  $150  to  $400;  the 
"  Mountain  place,"  worth  $100,  and  a  lot  in  Danbury,  worth 
$50,  besides  personal  property  whicli  brought  $275.  There 
was  no  evidence  that  Cox  was  reputed  as  insolvent  at  the  time 
of  the  execution  of  the  deed  to  the  defendant ;  but  some  of 
tlie  witnesses,  testified  that  it  was  thought  that  he  would  break. 
It  was  in  evidence  that  before  the  end  of  the  year  1866,  Cox 
was  entirely  sold  out,  leaving  a  considerable  part  of  his  debts 
unpaid,  his  property  selling  for  a  low  price,  owing  to  the 
scarcity  of  money,  the  then  prevalent  fear  of  confiscation  in 
that  section,  and  the  consequent  scarcity  of  purchasers  of  real 
estate. 

The  evidence  as  to  the  value  of  the  "Molly  Cox  place"  wa& 
conflicting,  some  of  the  witnesses  testifying  that  it  was  woi-th 
more  than  $1,500,  and  others  that  it  was  worth  less.  It  was. 
further  in  evidence  that  the  lands  retained  by  Cox  after  the 
execution  of  the  deed  to  the  defendant,  if  sold  at  the  same- 
proportional  price,  would  have  paid  off  all  his  debts  and  left 
a  considerable  surplus.  That  before  the  execution  of  the  deed 
to  the  defendant,  the  defendant  asked  one  Wm.  8.  Lawson,  "if 
any  one  had  made  a  break  on  Cox,"  stating  that  he  was  ex- 
pecting it,  and  that  on  the  day  after  the  execution  of  the  deed^ 
defendant  came  to  Lawson's  houie  and  told  him  that  he  had 
bought  the  "Molly  Cox  place"  for  $1,500,  and  asked  the  wit- 
ness what  he  thought  of  it,  and  if  he  had  not  paid  too  muclu 
To  which  the  witness  replied  that  it  was  worth  more  money- 
The  defendant  remarked,  "  If  it  was  so,  it  was  all  in  the 
family;  that  Cox  was  old,  and  would  have  to  be  taken  care  of; 
that  McCanless  and  others  had  debts  (naming  the  debt  due 
the  Bank  of  Salem),  and  if  those  debts  came  against  him  it 
would  break  him  up.  He  said  McCanless  had  sued  Cox,  and 
asked  the  witness  if  he  knew  anything  about  the  justice  of 
the  debt ;  to  which  the  witness  replied,  that  he  knew  soma 
portions  of  it  to  be  just. 
20 
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It  was  further  in  eviclence  that  Lawson  was  at  the  sale  of 
the  "Nancy  Cox  place."  That  some  six  or  eight  persons  were 
present,  of  whom  three  or  four  were  bidders.  One  M.  L 
Smith,  a  brother-in-law  of  Cox,  became  the  purchaser,  at  the 
price  of  $510.  That,  in  the  opinion  of  the  witness,  the  land 
was  worth  five  dollars  per  acre.  (The  tract  contained  three 
hundred  and  twenty-seven  acres.)  That  the  defendant  had 
told  the  witness  to  attend  the  sale  of  Cox's  personal  property 
and  buy  some  articles  iot  Cox,  which  he  did.  Afterward  the 
defendant  complained  that  he  bought  more  than  he  was  in- 
structed to  buv,  and  proposed  that  the  witness  should  take  and 
pay  for  a  part,  and  he  would  pay  for  the  balance  for  Cox. 
At  this  proposition  some  unpleasantness  and  initation  was 
shown,  and  the  witness  refused  to  do  so,  saying  if  he  took  a 
part  he  would  take  all.  There  was  no  hard  feeling  between 
them  that  witness  knew  of.  After  this  disagreement  the  wit- 
ness went  after  the  articles  purchased,  when  Cox  alleged  that 
the  defendant  had  promised  to  give  him  a  home  on  the 
^*  Molly  Cox  place  "  for  life,  and  to  buy  tliese  articles  for  him. 
The  next  time  the  witness  saw  the  defendant  he  communicated 
to  him  these  declarations  of  Cox.  This  was  in  the  Spring  of 
1867.  The  defendant  replied  that  M.  L.  Smitli  had  as  much 
right  to  take  care  of  Cox  as  he  had,  that  he  had  a  large  family 
of  his  own  to  attend  to. 

On  cross-examination  the  defendant  asked  the  witness  if  he 
was  not  a  bidder  at  the  sale  of  the  "  Nancy  Cox  place ;"  and 
if  he  was  not  bidding  for  McCanless  with  authority  from  him 
to  run  it  to  five  hundred  dollars  ?  The  witness  replied  that 
h6  was  a  bidder,  but  that  he  had  no  authority  from  McCan- 
less and  was  not  bidding  for  him,  but  that  McOanless  had 
agreed  to  lend  him  $500  to  help  pay  for  the  land.  He  waa 
also  asked  if  he  did  not  on  the  day  of  sale,  tell  M.  L.  Smith 
that  McCanless  had  authorized  him  to  bid  for  tlie  land  and 
limited  him  to  $500  ?  To  which  the  witness  replied,  that  he 
had  not. 
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Daring  the  progress  of  the  case  M.  L.  Smith  was  called  as 
a  witness  for  the  defense  and  asked,  "  what,  if  anything,  W. 
8.  Lawson  had  said  on  the  day  of  sale  as  to  his  bidding  for 
ifcCanless.  To  this  question  the  plaintiff  objected  on  the 
^ound  that  it  was  collateral.  The  court  overruled  the  objec- 
tion and  the  plaintiff  excepted.  The  witness  thereupon 
stated  that  Lawson  told  him  at  the  sale  that  he  was  a  bidder 
for  McCanless,  and  that  he  had  limited  him  to  five  hundred 
dollars. 

There  was  evidence  tending  to  show  that  the  line  contended 
for  by  Cox  had  been  the  reputed  line  of  tlie  "  Molly  Cox 
place,"  on  the  east,  for  thirty  or  forty  years;  that  the  tenants 
on  that  tract,  and  on  the  tract  east  of  it,  had  before  and  since 
KJox  become  the  owner  of  both,  worked  to  the  road  on  each 
«ide  and  claimed  that  as  tlie  line.  That  the  defendant  him- 
self had  at  a  former  trial  declared  on  oath,  that  the  road  was 
the  reputed  line,  and  that  he  had  only  purchased  to  the  road 
«nd  that  he  had  paid  no  consideration  for  the  land  below  the 
•road  and  only  went  there  to  get  a  permanent  object  to  start 
from. 

Tlie  defendant  contradicted  the  evidence  as  to  his  testimony 
-on  the  former  trial. 

It  was  farther  in  evidence  on  the  part  of  the  plaintiff,  that 
he  recovered  judgment  in  his  suit  at  Spring  Term,  1867,  and 
that  execution  issued  thereupon,  under  which  the  Irfcus  in  quo 
was  levied  upon  and  sold,  the  plaintiff  becoming  the  purchaser 
at  sheriff's  sale  and  taking  the  sheriff's  deed  therefor,  under 
which  he  claims  title.  The  plaintiff  also  read  in  evidence  the 
*<leed  from  Cox  to  the  defendant  conveying  the  locus  in  jwo, 
dated  April  16th,  1866. 

The  defendant  was  introduced  as  a  witness  in  his  own  be- 
half, and  produced  a  title  from  Cox  to  himself.  He  also  tes- 
tified to  the  effect  that  Cox  was  dead  ;  Hopkins  an  attesting 
witness  was  also  dead,  and  that  the  other  attesting  witness,  a 
^on  of  the  defendant,  resided  in  the  State  of  Tennessee,  that 
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he  had  endeavored  to  have  liim  present ;  tliat  he  had  promised 
to  be  present,  and  was  absent  without  his  consent  or  procure- 
ment. Evidence  having  been  introduced  tending  to  prove  the 
hand-writing  of  Cox  and  also  of  the  subscribing  witnesses  to 
the  title  bond,  which  the  defendant  also  oflFered  as  evidence. 
To  tliis  evidence  the  plaintiff  objected,  the  objection  was  over- 
ruled, and  the  plaintiff  excepted. 

The  defendant  then  offered  to  show  by  his  own  testimony, 
all  the  transactions  that  took  place  between  himself  and  Cox 
concerning  tlie  locus  in  qutK  To  this  evidence  the  plaintiff 
objected  on  the  ground  that  Cox  was  dead.  The  objection 
was  overruled  by  the  Court  and  the  plaintiff  excepted. 

The  witness  then  stated  that  Cox  came  to  his  house,  in  Vi^ 
ginia,  to  buy  com.  He  declined  to  sell  him  any  unless  he  was 
paid  for  the  same.  He  told  Cox  that  he  already  owed  him 
about  $1,500,  and  that  he  could  not  afford  to  make  the  debt 
any  larger,  and  that  he  would  sell  him  some  corn  if  he  could 
pay  him  for  it,  and  pay  or  secure  the  old  debt.  Cox  told  him 
he  had  no  money  but  only  land.  The  witness  then  told  him 
he  would  buy  land.  After  some  chaffering  about  the  trade  he 
bought  the  "Molly  Cox  place,''  and  took  the  title  bond.  Cox 
asked  $2,000  for  the  land,  and  he  offered  $1,500  for  it  in  the 
old  debt,  and  at  this  price  they  agreed.  Cox  was  his  brother- 
in-law,  and  though  a  man  of  means,  was  very  improvident, 
and  for  a  long  time  got  provisions  from  the  plantation  of  the 
witness  in  Stokes  county,  and  in  this  way  became  indebted  to 
him.  About  1857,  he  had  a  settlement  with  Cox  and  took  his 
bond  for  $830,  the  sum  due  him  for  provisions  previously 
furnished.  Besides  this  he  paicl  off  a  bond  due  by  Cox,  toone 
Nut  Moody,  for  about  two  hundred  dollars.  He  also  held  a 
small  account  against  Cox,  and  these  three  claims  with  the  in- 
terest, amounted  to  $1,450,  lacking  a  few  cents.  This  with 
five  dollars  in  cash  and  nine  barrels  of  com  at  $45,  was  the 
consideration  for  the  land.  That  the  $1^00  in  old  debts  was 
recited  in  the  title  bond  from  a  conjecture  as  to  what  the  debts 
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would  foot  up,  the  interest  not  having  been  calculated  until  a 
few  days  afterwards.  The  title  bond  was  given  from  an  ex- 
pectation that  the  plaintiff  would  not  go  to  Stokes  for  some 
time.  That  finding  it  convenient  sooner  than  he  expected,  he 
went  over  with  Cox  and  concluded  that  he  would  liave  the 
matter  closed  and  the  deed  executed.  He  came  to  North  Car- 
olina to  have  the  deed  executed,  because  he  thought  the  law 
required  it.  He  expected  that  Cox  owed  McCanless  but  did 
Bot  certainly  know  it  when  the  contract  was  made,  and  he  did 
not  then  know  of  McCanless  having  sued  Cox,  but  on  the  way 
over  to  North  Carolina  Cox  told  him  that  he  had  been  sued. 
He  knew  of  no  purpose  on  the  part  of  Cox  to  defeat  the 
plaintiff,  and  heard'from  him  no  declaration  of  any  such  pur- 
pose. On  his  part,  he  purchased  the  land  with  no  purpose, 
crther  than  to  obtain  payment  of  his  debt.  He  suspected  no 
purpose  to  defraud  any  one.  He  then  thought  Cox  able  to 
pdiy  all  his  debts,  and  in  fact  he  was  able  to  pay  them  all  if  he 
could  have  sold  all  his  other  property  then  under  no  lien,  as 
wdl  in  proportion  as  he  had  sold  the  "  Molly  Cox  place  "  to 
the  witness,  which  he  said  he  was  going  to  do.  The  witness 
farther  t^tified  as  to  the  execution  of  the  deed  and  the  disa- 
greement as  to  where  the  line  on  the  east  side  of  the  tract 
diould  run.  His  evidence  did  not  materially  differ  as  to  these 
facts,  from  the  evidence  for  the  plaintiff,  except  that  he  stated 
that  he  might  have  gone  off  with  Cox,  when  they  reached  the 
bend  of  the  creek  ;  that  he  did  not  recollect  doing  so,  but  that 
if  he  did,  it  was  for  the  purpose  of  hunting  for  the  line,  which 
some  one  had  informed  witness  ran  across  the  creek  about 
that  point.  That  Cox  agreed  for  the  deed  to  be  drawn  cross- 
ing at  the  bend  instead  of  f  oard,  while  they  were  on  the  ground, 
and  he  did  this  from  no  promise  or  inducement  on  the  part  of 
the  witness  to  cover  the  same  from  his  creditors,  or  for  his  care 
or  benefit  in  any  wise ;  and  there  was  no  promise  of  compensa- 
tion or  reward  in  any  way  whatever,  but  it  was  insisted  upon 
because  the  witness  had  beard  that  the  line  was  at  or  near  the 
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ridge  next  below  the  f  oard.    There  was  a  remark  made  at  tibi» 
time  of  the  execution  of  the  title   bond,  by  Cox,  to  Marj 
Reynolds  that  he  had  always  intended  to  give  her  the  "K<^y 
Cox  place,"  but  he  was  in  debt  and  he  was  forced  to  sell  it,, 
wd  now  her  papa  could  let  her  have  it     But  no  sudli  term  or 
stipulation  was  made  in  the  contract,  and  nothing  of  that  kind 
was  spoken  of  in  the  course  of  the  trade,  or  had  any  connee- 
tion  therewith.    He  allowed   Cox  to  go  into  a  house  on  di& 
*^  Molly  Cox  place  "  during  the  winter  of  1866-'67.     After  h& 
was  entirely  sold  out,  he  removed  him  thence  to  hia  house  m 
Virginia,  where  he  kept  him  over  a  year  and  sought  to  ke^ 
him  longer.    He  told  W.  S.  Lawson  to  attend  the  sale  of  the 
personal  property  of  Cox,  and  to  buy  somethings  for  Cox,  but 
neither  of  these  things  were  done  as  an  inducemeat  or  part 
consideration  for  the  land,  and  from  no  motive  except  charity 
and  regard  for  him,  as  the  brother  of  his  wife.    There  waa 
never  any  understanding  that  Cox  had  giv^i  to  Mary  BeynoUl' 
$500  in  the  price  of  the  land  and  fixed  on  $1,500  aa  the  prioa 
on  that  account.     No  such  thing  was  ever  spoken  of,  or  known 
Ui  the  vritxiess. 

There  was  evidence  corroboratory  of  the  testimony  of  the 
defendant  as  to  the  bond  for  $930,  which  the  defendant 
claimed  as  a  part  of  the  consideration  paid  to  Cox  for  the 
land  ;  also  as  to  Cox  obtaining  provisions  from  the  defendant'a 
farm  in  Stokes  county. 

The  defendent  also  introduced  one  Gideon  George,  a  sur- 
veyor, who  testified  tliat  the  line,  if  run  at  the  bend  due  ncHrtb 
and  south,  would  include  exactly  the  quantity  of  land  specified 
in  the  bond  for  title,  but  if  the  road  be  the  line,  then  the 
quantity  will  be  about  one  hundred  acres  less. 

The  defendant  also  offered  in  evidence,  a  deed  from  Joshua 
Cox  to  Jesse  Cox,  dated  in  1819,  and  another  from  Saladuet 
Stone,  sheriff,  to  Biehaid  Cox,  the  grantor  of  the  defendant^ 
describing  the  eastern  line  of  the  "MoUyJCox"  tract  of  land  aa 
to  be  run'on  the  highest  part  of  the  first  cleared  ridge  bdow 


Digitized 


by  Google 


JANUARY  TERM,  1876.  311 

the  road,  commencing  near  the  middle  of  the  cleared  gronnd. 
There  was  other  evidence  tending  to  show  that  the  line  as 
estahlished  between  the  defendant  and  Cox  on  the  day  of  the 
^Eecation  of  the  deed  was  at  or  near  tins  line.  There  was  no 
evidence  that  such  line  was  ever  marked,  until  the  sale  to 
Reynolds,  the  defendant. 

It  was  admitted  tliat  Richard  Cox  had  been  the  owner  of  the 
**Molly  Cox"  tract  and  the  lands  adjoining  on  the  east,  since 
1835 ;  and  that  owning  on  both  sides  of  the  Quaker  Gap  road, 
his  tenants  on  both  tracts  had  since  that  time  worked  to  the 
road.  It  was  in  evidence  that  Richard  Cox  and  Jesse  Cox, 
under  whom  he  claimed  had  been  heard  to  speak  of  the  road 
m  the  line.  ^ 

The  bond  for  title  describes  the  land  as  being  a  tract  in 
Stokes  county,  '^  on  both  sides  of  the  waters  of  South  Double 
creek,  containing  475  acres  more  or  less,  known  as  the  ^MoUy 
Goa"  tract  ci  land. 

Among  other  tilings,  the  court  cliarged  tlie  jury :  That  Cox, 
owning  the  land  on  both  sides  of  the  road,  had  a  right  to 
make  the  dividing  line  wherever  it  was  agreed  upon  in  his  sale 
to  the  defendant ;  and  if  from  the  evidence,  they  could  collect 
that  the  contract  was  for  lands  west  of  the  road,  with  the  road 
as  the  line,  at  the  price  of  $1,500,  and  that  the  defendant  and 
Cox  afterwards  added  in  a  strip  between  the  road  and  the  line 
erossing  at  the  bend  of  the  <ereek,  and  this  was  without  further 
Qonsideration,  it  woald  be  fraud,  and  the  plaintiff  would  be 
Oititled  to  their  verdict.  But,  if  from  the  evidence,  they 
should  find  that  the  contract  of  sale  was  of  the  "  Molly  Cox" 
tract  of  land,  by  its  true  lines,  at  fifteen  hundred  dollars,  and 
and  not  by  the  road,  as  the  line,  and  that  the  defendant  got 
no  more  than  he  bought ;  and  should  they  further  find  that 
the  defendant  paid  tlieref or  in  old  debts  and  com  and  money, 
fifteen  himdred  dollars,  and  that  that  was  a  fair  price  ;  then 
they  should  find  for  the  defendant ;  and  if  the  jury  should 
find  that  the  sale  was  by  the  true  lines,  that  then 'in  locating 
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and  determining  where  that  was,  and  whether  at  or  near  the 
bend  of  tlie  creek,  and  thence  due  north  and  south,  they  were 
at  liberty  to  consider  the  title  bond  and  all  the  deeds  offered 
in  evidence  in  the  cause,  and  that  as  to  that  matter,  the  writ- 
ten evidence  was  of  more  weight  than  the  oral. 

The  piry  rendered  a  verdict  in  favor  of  the  defendant,  and 
thereupon  the  plaintiff  moved  for  a  new  trial  upon  the  fol- 
lowing grounds : 

1.  Error  in  the  ruling  of  the  court  in  the  admission  of  the 
title  bond  in  evidence. 

2.  Overruling  the  objection,  and  admitting  the  testimony  of 
M.  L.  Smith  in  contradiction  of  W.  S.  Lawson. 

3.  The  admission  of  the  testimony  of  the  defendant  as  to 
the  transaction  between  Cox,  deceased,  and  himself. 

There  was  no  exception  to  the  charge  of  his  Honor,  and  no 
instruction  prayed  for  was  refused.  But  it  was  urged  upon 
the  hearing  of  the  motion  that  the  charge,  as  given,  was  cal- 
culated to  mislead  the  jury. 

The  motion  was  overruled,  and  the  plaintiff  appealed. 

Clementy  T.  J.  WiUfm  and  J'tyo,**,  for  appellant. 
Dillard  db  OUttier^   WuUoa  and  Glesi^  contra. 

Pearson,  C.  J.  Tliere  is  no  error  in  the  charge.  It  was 
not  calculated  to  mislead,  but,  on  the  contrary,  directed  the 
minds  of  the  jury  to  the  very  point  on  which  the  case  turned, 
to- wit:  Did  the  deed  of  Cox  convey  to  the  defendant  more 
land  than  was  embraced  by  the  original  contract  of  pnrchase 
at  the  price  of  $1,600,  with  an  intent  tliereby  to  benefit  said 
Cox,  at  the  expense  of  his  otlier  creditors  ?  This  was  fairly 
left  to  the  jury,  and  the  verdict  is  in  favor  of  the  defendant 

We  think  there  is  error  in  permitting  the  defendant  to  tes- 
tify as  to  conversations  and  transactions  with  Cox,  who  was 
dead  at  the  time  of  the  trial. 
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1.  Is  the  plaintiff,  who  is  a  purchaser  at  sheriff^s  sale,  ^^an 
assignee"  of  Cox,  within  the  meaning  of  sec.  343,  C.  C.  P? 
Any  one  who  has  acquired  the  rights  of  the  dead  man, 
whether  by  his  deed  or  by  the  deed  of  the  sheriff,  who  is  au- 
thorized to  make  a  deed  for  him,  is  an  assignee  within  the 
meaning  of  sec.  343.  This  is  the  general  meaning  of  the 
word,  and  on  the  face  of  the  statute  no  distinction  is  made 
between  a  voluntary  and  an  involuntary  assignee. 

2.  The  position  is  taken :  The  object  of  the  proviso  is  to 
protect  dead  men,  and  not  to  allow  conversations  and  transac- 
tions with  them  to  be  proved  by  a  party  to  the  action,  inas- 
much as  he  is  not  here  to  explain  the  transaction  or  to  justify 
his  conduct  in  the  transaction. 

In  this  case  the  conduct  of  the  dead  man  had  been  called 
in  question  by  the  plaintiff,  and  he  is  charged  with  fraud.  So 
this  opens  the  door,  and  lets  in  the  defendant,  although  a  party 
to  the  action,  to  explain  the  transaction,  and  explain  and  jus- 
tify the  conduct  of  the  dead  man  in  regard  to  the  transaction. 
This  is  a  new  point  upon  the  construction  of  sec.  343,  and  has 
much  plausibility. 

After  consideration,  we  are  of  opinion  his  Honor  erred  in 
allowing  the  defendant  to  testify  as  to  conversations  and  the 
transactions  between  himself  and  Cox.  True,  this  testimony 
tended  to  exculpate  Cox  from  the  charge  of  fraud  imputed  to 
him  by  the  plaintiff.  The  plaintiff  does  not  become  a  witness 
in  his  own  behalf,  but  relies  on  the  testimony  of  third  persons. 
The  plaintiff  does  not  assume  to  represent  Cox,  except  as 
assignee  of  his  right  to  the  land,  treating  the  deed  to  defend- 
ant as  fraudulent ;  but  takes  the  ground,  suppose  Cox  was  liv- 
ing, I  could  then  put  him  upon  hia  oathy  whereas  now,  you 
let  the  defendant  swear  as  to  the  transaction  without  fear  of 
contradiction,  because  the  man  is  dead. 

We  are  satisfied  by  the  true  construction  of  sec.  843,  neither 
of  the  parties,  whether  claiming  as  original  parties  or  as  as- 
signees either  by  deed  of  the  party  or  deed  of  the  sheriff,  is  a 
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competent  witneBs,  in  regard  to  conversations  and  transactions 
between  the  party  who  offers  liimself  as  a  witness  and  the  as- 
signee of  the  dead  man. 

Allowing  a  party  to  an  action  to  give  evidence  in  his  own 
behalf  is  a  wide  departure  from  the  rales  of  evidence  at 
common  law,  and  the  proviso  in  soc.  343,  wliich  fixes  a  limit 
to  this  departure  should  be  construed  liberally.  The  effect  of 
it  is  to  exclude  one  of  the  parties  to  a  transaction,  who  ia 
afterwards  a  party  to  an  action,  concerning  the  right  oa*  pro- 
perty involved  in  the  transaction  from  the  enabling  clause  of 
tlie  statute,  in  the  event  of  l^e  death  of  the  other  party  ta 
the  transaction.  The  proviso  rests  on  the  ground,  not  merely 
that  the  dead  man  cannot  have  a  fair  showing,  but  upon  the 
broader  and  more  practical  ground,  that  the  otlier  party  to  the 
action  has  no  chance,  even  by  the  oath  of  a  relevant  witness 
to  reply  to  the  oath  of  the  party  to  the  action,  if  he  be 
allowed  to  testify. 

The  principle  is,  unless  both  parties  to  a  transaction  can  be 
heard  on  oath,  a  party  to  an  action  is  not  a  competent  witness 
in  regard  to  the  transaction. 

There  is  error.  Murphy  v.  Ran/^  73  N.'C.  Rep.  588,  is  not 
well  reported.  The  <N-iginal  papers  show  tliat  the  depositions 
of  Buchanan  and  of  his  wife,  who  were  the  realpartiee  im 
interest  were  read  in  evidence.  This  explains  the  opini<Mi^ 
and  brings  the  case  within  the  exception  to  the  proviso  of  % 
very  complicated  statute,  and  distinguishes  it  from  our  case. 

Feb  Cubiam.  Venire  de  not>0. 
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H.  8.  EDWABDS  v.  THOMAS  JARVI8. 

In  an  action  to  recover  the  poesession  of  land,  and  involving  the  titl«^ 
thereto,  and  to  which  the  Statate  of  Limitations  is  pleaded,  the  tim« 
from  the  20th  day  of  Maj,  1861,  to  the  laat  day  of  January.  1870,  k 
not  to  be  counted. 

This  was  a  Civil  Action,  for  the  recovery  of  the  possession 
of  Ifioid,  tried  before  FurclieSy  e/.,  at  Fall  Term,  1875,  of  Al- 
UEOHANY  Superior  Court. 

The  case  was  heard  upon  facts  agreed,  which  are  fully  set 
out  in  the  opinion  of  Justice  Sbttle. 

The  defendant  relied  upon  the  statute  of  limitations.  The 
court  rendered  judgment  in  favor  of  the  plaintiff,  and  there- 
upon the  defendant  appealed. 

McCorlcUy  for  the  appellant. 
No  counsel  in  this  court,  centra. 

Settle,  J.     The  record  presents  the  following  facts : 

1.  The  plaintiff  has  the  older  chain  of  title,  and  it  coveiv^ 
the  land  in  dispute. 

2.  The  defendant  took  a  deed  for  the  land  on  the  28d  day 
of  September,  1865,  and  went  into  possession  on  that  day, 
and  has  held  possession  thereof  ever  since,  under  his  said  deed. 

3.  This  suit  was  commenced  on  the  11th  day  of  April,  1873^ 
Is  the  action  barred  by  the  lapse  of  time  ? 

The  general  proposition,  that  the  time  elapsed  from  the  20th 
day  of  May,  1861,  until  Ist  day  of  January,  1870,  shall  not 
be  counted  so  as  to  bar  actions  or  suits,  or  to  presume  satisfac- 
tion or  abandonment  of  rights,  we  may  assume  to  be  true. 

This  general  proposition,  however,  is  subject  to  the  excep- 
tion that  actions  of  debt,  covenant,  assumpsit  or  account,  upon 
any  contract,  demand  or  penalty  incurred  since  the  first  day 
of  May,  1865,  and  the  remedies  thereon,  shall  be  in  all  re- 
spects the  same  as  they  were  in  the  year  1860.    This  excep- 
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tion  opened  the  door  for  suits  and  causes  of  action  founded  on 
€07t  tract  or  obligation  entered  into  since  the  first  day  of  May, 
1865,  but  did  not  affect  the  general  rule  already  stated  in  re- 
spect to  torts^  or  other  causes  of  action,  save  those,  in  contract, 
embraced  in  the  exception  jnst  mentioned.  The  ordinances 
and  acts  establishing  these  propositions  have  been  so  frequent- 
ly the  subject  of  review,  we  are  inclined  to  think,  that  per- 
haps every  other  question  that  can  arise  out  of  the  suspension 
of  the  statute  of  limitations  from  1861  to  1870,  has  been  de- 
cided by  this  court. 

We  are  therefore  not  disposed  to  further  discuss  the  subject 

The  judgment  of  the  Superior  Court  is  affirmed. 

Let  this  be  certified,  &c. 

Per  Curiam.  Judgment  affirmed. 


STATE  ©.  AKUM  GRIFPICE. 


fatten  which  goto  the incompeteDcy  of  a  grand  jury,  may  be  excepted 
to  after  bill  found,  if  it  is  done  at  the  earlient  opportunity  afterwards, 
which  clearly  is.  upon  the  arraignment,  when  the  defendant  is  first 
calif d  upon  to  answer. 

^here  it  appears  that  nine  of  the  grand  jury,  who  found  the  bill,  had 
paid  no  taxes  for  the  previous  year,  as  required  by  chap.  1 7,  sec.  229, 
Bat.  Rev.,  and  that  another  was  under  twenty  one  years  of  age,  if  it 
is  objected  to  in  apt  time,  the  bill  will  be  quashed 

^hen  an  indictment  is  quashed,  it  is  competent  and  proper  for  the  court 
to  require  the  defendant  to  give  bail  to  answer  the  charge.  Those 
against  whom  there  is  a  well  grounded  suspicion  of  crime,  should  not 
be  allowed  to  esr^ape  without  an  invesHgation. 

{State  Y,  mywood,  73  N  C.  Rep.  4'J7;  8taU  ▼.  McTntpre,  2  Car.  L.  Re- 
pos.  28;  and  State  y.  Seaborn,  4  Dev.  305,  cited  and  approved.) 

Criminal  Action,  charging  an  assault,  with  intent  to  com- 
mit rape,  tried  before  his  Honor,  Judge  ture^  at  the  Fall 
Term>  1875,  of  PasquotaKk  Superior  Court. 
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All  the  facts  pertinent  to  the  points  raised  and  decided  in. 
this  conrt,  are  fully  set  out  in  the  opinion  of  Justice  Bynum. 

For  certain  reasons  assigned,  the  defendant  moved  to  quash 
the  indictment.  The  court  allowed  the  motion,  and  the  So- 
licitor for  the  State  appealed. 

The  c5unsel  for  tlie  defendant  then  moved,  that  the  defen- 
dant be  discharged  from  custody.  His  Honor  refused  to  al- 
low this  motion,  whereupon  the  defendant  appealed. 

Attorney  Oeneral  Hargrove  and  Smith,  for  the  State. 
Bledsoe^  for  defendant. 

Bynum,  J.  When  the  prisoner  was  being  arraigned,  and  it 
was  demanded  of  him  whether  he  was  guilty  or  not  guilty  of 
the  crime  charged,  his  counsel  objected  that  he  ought  not  to 
be  called  upon  to  answer,  for  that  the  indictment  was  not 
found  by  a  legally  constituted  grand  jury.  The  case  states 
that  "  this  objection  was  waived  for  the  moment,  and  the  pris- 
oner was  arraigned  and  plead  not  guilty."  A  motion  was  then 
made  by  the  prisoner's  counsel  to  quash  the  indictment  for 
the  reason  before  alleged,  and  the  following  facts  were  found, 
and  do  not  appear  to  have  been  disputed,  to-wit:  That  the 
first  Monday  in  September,  1874,  was  the  last  time  the  jury 
list  was  revised,  and  thafc  then  many  names  were  put  into  the 
box  which  were  not  upon  the  tax  list ;  that  the  names  of  others 
who  had  not  paid  taxes  for  the  year  preceding  the  first  Mon- 
day in  September,  1874,  were  put  yi  the  box ;  and  that  the 
names  of  others  were  put  in,  who  were  not  twenty-one,  and 
of  others  who  did  not  reside  in  the  iK)imty.  It  was  also  shown 
that  when  the  jury  list  was  last  revised  on  said  first  Monday 
of  September,  1874,  the  Commissioners  exercised  no  discre- 
tion in  the  application  of  any  moral  or  intellectual  test  of  fit- 
ness, but  that  all  tlie  names  were  put  in  the  box  without  any 
regard  to  moral  character,  intelligence  or  the  payment  of  taxes 
the  preceding  year.  It  was  further  found  that  upon  the  grand. 
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jury  which  found  this  bill  of  indictment,  there  were  nine  per- 
sons who  had  not  paid  taxes  for  tlie  year  preceding  the  first 
Monday  of  September,  1874,  and  there  was  one  who  was  un- 
der twenty-one  years  of  age,  wlien  tlie  bill  was  found,  which 
was  at  the  August  Term,  1875. 

1.  Was  the  objection  by  the  prisoner  taken  in  apt  time  and 
manner  ? 

When  the  case  of  one  charged  with  an  offence,  is  to  come 
before  a  particular  grand  jury,  it  is  the  general  doctrine,  with 
many  exceptions,  however,  that  he  may  be  present  at  its  or- 
ganization and  makes  challenges  either  to  the  array  or  to  the 
pollls,  for  cause.  But  tins  practice  has  never  obtained  in 
North  Carolina,  and  would  be  attended  with  such  inconve- 
niences that  to  allow  it  would  be  of  doubtful  policy.  Ob- 
viously, however,  it  would  be  a  great  wrong  to  deny  to  defen- 
dants all  opportunity  of  objecting  to  the  incompetency  of  the 
accusing  tribunal.  If  lawful,  it  would  not  be  practicable,  in 
general,  for  the  defendant  to  make  objection  prior  to  the  find- 
ing of  the  bill,  inasmuch  as  the  charge  is  usually  preferred  by 
the  grand  jury  without  his  knowledge  or  presence,  and  the 
alleged  offence  miglit  even  have  been  committed  after  the  or- 
ganization of  the  grand  jury. 

While,  therefore,  much  difference  of  opinion  has  existed, 
and  the  decisions  in  the  American  courts  have  been  conflicting 
on  the  question,  whether,  after  bill  found,  the  defendant  can 
take  advantage  of  the  incompetency  of  the  grand  jury,  who 
found  it,  the  better  opinion  seems  to  be,  that  matters  whidi 
go  to  the  incompetency  of  the  grand  jury,  may  be  excepted 
to  after  bill  found,  if  it  is  done  at  the  earliest  opportunity 
afterwards,  which  clearly  is,  upon  the  arraignment,  when  the 
defendant  is  first  called  upon  to  answer.  Such  was  the  holding 
of  this  court  at  the  last  term  in  the  State  v.  Haywood^  73  N. 
C,  437,  following  the  St(tte  v.  Mclntyre^  2  Car.  L.  Rep.,  98, 
and  State  v.  Seaborvy  i  Dev.,  305. 
As  the  objection  in  this  case  was  upon  the  arraignment,  and 
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before  pleading  over  to  the  felony,  and  the  facts  relied  upon 
as  affecting  the  competency  of  the  grand  jury,  are  set  forth 
agreed  upon,  we  think  the  objection  was  taken  in  apt  time  and 
manner,  though,  as  we  said  in  Haywood's  case,  the  more  regu- 
lar way  of  raising  the  questions  here  made,  would  have  been 
by  a  formal  plea  in  abatement. 

2.  Great  and  inexcusable  iri'egularities  were  committed  by 
the  County  Commissioners  in  making  up  the  jury  list,  but  this 
court  can  notice  only  such  as  affected  the  composition  of  the 
grand  jury,  which  was  drawn  from  that  list.  Battle's  Eevisal, 
chap.  17,  sec.  229,  provides  that  "the  Commissioners  of  the 
several  counties,  at  their  regular  meeting  on  the  first  Monday 
of  each  year,  shall  cause  their  clerks  to  lay  before  them  the 
tax  returns  of  the  preceding  year  for  their  county,  from  wliich 
they  shall  proceed  to  select  the  names  of  such  persons  only  as 
have  paid  tax  for  the  preceding  year,  and  are  of  good  moral 
character  and  of  sufficient  intelligence."  The  list  of  names 
thus  selected  constitutes  the  jury  list,  and  from  it  the  grand 
and  petit  jury  are  drawn.  If  the  list  thus  made  up  happens 
to  contain  the  names  of  some,  disqualified  by  the  statute  from 
being  jurors,  this  fact  does  not  vitiate  the  jury  list,  so  as  to 
render  incompetent  a  grand  jury  drawn  from  it.  For  it  may 
well  be  that  none  of  the  disqualified  persons  would  be  drawn 
upon  the  jury,  in  which  event  no  objection  could  be  raised  to 
its  competency.  To  hold  that  a  jury  list  which  contains  the 
names  of  some  who  are  disqualified,  so  poisons  and  corrupts 
the  whole  list  that  a  lawful  grand  jury  cannot  be  made  from 
it,  would  greatly  embarrass,  if  not  defeat,  the  due  administra- 
tion of  justice.  These  statutory  regulations  for  making  up 
the  list  from  which  the  several  juries  are  to  be  taken  have 
ever  been  held  in  this  State  not  to  be  mandatory  but  merely 
directory,  and  so  the  statute  itself  (sec.  229)  in  effect  declares. 
But  the  question  in  this  case  is,  not  as  to  mere  irregularities 
in  conBtituting  and  empannelling  the  grand  jury,  which,  in 
genen^  cannot  be  objected  to  after  an  indictment  has  been 
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found  and  received.  It  is  as  to  the  competency  of  individual 
grand  jnrors,  of  the  number  of  those  finding  this  bill.  Nine 
of  these  had  not  paid  tax  for  the  year  preceding  tlie  first  Mon- 
day of  September,  1874,  when  their  names  were  put  upon  the 
jury  list.  One  other  was  under  twenty-one  yeai-s  of  age  when 
the  bill  was  found. 

Hawkins  says,  that  if  one  of  a  grand  jury  who  find  an  in- 
dictment, be  within  any  of  the  exceptions  of  the  statute,  he 
vitiates  the  whole,  though  ever  so  many  unexceptionable 
persons  join  in  the  finding,  and  the  prisoner  may  plead  sneh 
matter  in  avoidance  of  the  indictment  and  plead  over  to  the 
felony.  B.  2,  chap.  25,  sees.  26,  28.  To  tlie  same  effect  is 
Chitty,  Cr.  Law  307.  The  language  of  our  statute  is  strong; 
"  from  which "  (tax  list)  they  shall  proceed  to  select  the 
names  of  such  persons  0nly  as  have  paid  tax,  &c.,  and  are  of 
good  moral  character  and  of  sufficient  intelligence."  Tlie  re- 
strictions fall  fully  within  the  rule  as  laid  down  by  Hawkins 
and  Chitty,  and  followed  by  the  weight  of  authority  in  tliis 
country.  State  v.  Vanhooky  12  Texas,  252,  where  the 
question  is  fully  and  ably  discussed.  Yet  in  the  light  of  our 
statute,  the  question  is  not  without  difficulties,  for  it  is  equally 
prescribed  that  the  jurors  shall  be  of  "good  moral  character 
and  sufficient  intelligence."  Can  the  defendant  upon  arraign- 
ment plead  in  abatement,  the  want  of  good  moral  character 
or  sufficient  intelligence  in  one  or  more  of  the  grand  jury  f 
If  so,  on  the  one  hand  such  challenges  would  raise  questions 
of  fact  calculated  to  embarrass  the  course  of  justice,  in  all 
trials  where  the  delay  or  defeat  of  justice  is  sought.  On  the 
other  hand,  undoubtedly  an  idiot  or  lunatic,  or  felon,  should 
not  be  a  part  of  the  accusing  body.  Between  these  conflicting 
difficulties,  the  safer  and  more  humane  choice  is  to  risk  the  in- 
conveniences or  even  delays  which  may  be  incurred  in 
receiving  the  plea  and  deciding  the  questions  of  fact  raised 
preliminary  to  the  trial,  rather  than  adopt  the  alternative 
stem  and  harsh  rule,  which  must  often  work  great  injastice 
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and  wrong.  The  defendant  must  have  the  right  to  have  the 
accusation  against  him  performed  by  men  unexceptionable  in 
respect  of  qualification.  In  no  other  way  can  this  right  be 
secured  than  by  entertaining  the  plea  upon  the  arraignment. 
But  little  inconvenience  or  delay  in  the  trial  can  be  appre- 
hended, as  the  court  would,  upon  the  spot,  try  the  questions 
raised,  and  if  not  well  founded,  proceed  with  the  trial,  other- 
wise the  bill  would  be  abated  and  a  new  bill  sent  immediately. 
The  nine  non-tax  paying  jurors  were  therefore  incompetent, 
and  upon  the  exception  taken,  vitiated  the  bill  found. 

One  other  juror  was  under  the  age  of  twenty-one  at  the 
finding  of  the  bill,  and  this  is  made  another  exception  to  the 
indictment. 

There  is  no  statute  in  this  State  prescribing  at  what  age 
persons  become  competent  jurors,  but  it  is  a  universal  prin- 
ciple of  the  conmion  law,  that  a  person  under  twenty-one,  is 
an  incompetent  juror.  He  must  be  lil/^r  et  Ugcdis  homOj 
exempt  from  l^al  servitude  to  master  or  parent.  It  nev^^ 
was  the  law  that  an  infant,  one  declared  to  be  imfit  to  manage 
his  own  affairs,  could  be  invested  with  power  to  dispose  of  the 
lives  and  property  of  others.  This  objection  also  is  fatal  to 
the  indictment. 

3.  When  the  court  quashed  the  indictment,  the  prisoner's 
counsel  moved  for  his  discharge.  The  court  refused  the  mo- 
tionand  reqrdr^dbail  for  his  appearance  at  the  next  term  of 
the  court.  It  was  both  competent  and  highly  proper  in  the 
court  to  do  so.  Those  against  whom  there  is  a  well  grounded 
suspicicm  of  crime,  should  not  be  allowed  to  escape  without 
an  investigation. 

There  is  no  error,  and  the  judgment  is  affirmed. 

Pbb  Cubiam.  Judgment  affirmed. 

21 
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STATE  r.  CHAJRLE8  TALLY, 

An  indictment  for  Fornication  and  adultery,  charging  that  the  defen- 
dants "  did  unlawfully  and  adulterously  bed  and  eo-habit  together, 
and  then  and  there  d  d  unlawfully  commit  fornication  and  adultery,* 
is  amply  sufficient,  and  ought  not  to  be  quashed. 

Indictment  for  Fornication  and  Adultery,  tried  before  hie 
Honor,  Judge  WattSy  at  Fall  Term,  1875,  of  the  Superior 
Court  of  Gbantille  county. 

The  defendant  was  held  to  answer  upon  the  following  bill 
of  indictment: 

"The  jurors  for  the  State  upon  their  oath  present,  that  Chas. 
Tally,  yeoman,  and  Winney  Bass,  spinster,  both  late  of  the 
county  of  Granville,  being  lewd  and  vicious  persons,  and  not 
united  together  in  marriage,  on  the  28th  day  of  July,  one 
thousand  eight  hundred  and  seventy-five,  and  on  divers  other 
days  and  times,  both  before  and  after  that  day,  at  and  in  the 
county  aforesaid,  did  unlawfully  and  adulterously  bed  and  co- 
habit together,  and  then  and  there  did  imlawfully  commit  fo^ 
nication  and  adultery,  in  contempt  of  the  holy  rites  of  matri- 
mony, contrary  to  the  form  of  the  statute  in  such  cases  made 
and  -provided,  and  against  the  peace  and  dignity  of  the  State." 

The  defendants  moved  the  court  to  quash  the  bill  **  for  that 
the  offence  therein  charged  is  not  sufficiently  stated  to  consti- 
tute the  crime  of  fornication  and  adultery." 

The  motion  was  allowed  and  the  Solicitor  for  the  State  ap^ 
pealed. 

Attorney  Geiural  Hargrov^y  for  the  State. 
BiMbee  <b  Busheey  for  defendants. 

Settle,  J.  The  defendant  insists  that  the  indictment  is  in 
sufficient: 
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1.  "  For  that  it  does  not  contain  the  material  words  of  the 
6tatate,  against  fornication  and  adultery.'* 

2.  '^  There  are  no  vrords  used  in  the  indictment,  sufficient  to 
charge  every  ingredient  of  the  offence  as  defined  by  statute.'* 

As  a  general  rule  it  is  safe,  in  pleading,  to  follow  the  words 
of  a  statute,  but  this  is  not  necessary,  nor  indeed  always 
proper. 

This  bill  charges  that  Charles  Tally,  yeoman,  and  Winney 
Bass,  spinster,  both  late  of  &c.,  being  lewd  and  vicious  per- 
soins,  and  not  united  together  in  marriage,  on  the  28th  day  of 
July,  A.  D.,  1875,  and  on  divers  other  days  and  times,  both 
before  and  after  that  day,  at  and  in  the  county,  Ac,  did  un- 
lawfully and  adulterously  bed  and  cohabit  together,  and  then 
and  there  did  unlawfully  commit  fornication  and  adultery,  &c 

The  bill  is  amply  sufficient.  I  believe  it  is  a  copy  of  an 
old  and  well  approved  form,  long  in  use  by  the  Solicitors  of 
this  State,  since  the  adoption  of  our  present  statute.  How- 
ever that  may  be,  an  e](!amination  of  the  cases  collected  in  1 
Battle's  Digest,  page  519,  title  Forntcation  and  Adultery, 
will  abundantly  show  that  bills  much  less  accurate  and  formal 
than  this  have  been  sustained  by  this  court.  We  are  not  dis- 
posed to  be  hypercritical  about  words,  when  the  substance  suffi- 
ciently appears  in  the  pleading. 

The  judgment  of  the  Superior  Court  quashing  the  indict- 
ment is  reversed. 

Let  this  be  certified,  &o^ 

Per  Ccbiam.  Judgment  reversed. 
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STATE  r.  GEORGE  EVANS. 

Where,  upon  a  miBtrial,  the  defendant  moves  for  his  dischar^  which 
motion  is  refused,  and  he  is  required  to  give  bail  for  his  appearance 
at  the  next  term,  the  Judge  presiding  at  such  next  term,  has  no  right 
to  entertain  the  motion  and*  discharge  the  defendant.  It  is  ret  adju^ 
diMta. 

CsDONAL  AcnoN,  tried  before  Moore^  J,^  at  December 
(Special)  Term,  1875,  of  the  Superior  Court  of  Halifax 
county. 

Tlie  defendant  was  indicted  for  larceny  and  pleaded  not 
guilty.  A  jury  was  empannelled  and  after  hearing  the  evi> 
dence,  argument  of  counsel  and  the  charge  of  his  Honor, 
Judge  Watts,  announced  in  open  court  that  they  could  not 
agree  upon  a  verdict.  The  counsel  for  the  State  and  for  the 
prisoner  were  both  present.  The  prisoner  was  absent,  bdng 
then  in  jail. 

£[is  Honor,  without  having  consulted  the  counsel  for  the 
prisoner,  ordered  a  juror  to  be  withdrawn  and  a  mistrial  en- 
tered. Prisoner's  counsel  said  nothing  either  for  or  againsi 
the  order. 

After  the  order  was  made  and  the  jury  discharged,  his 
counsel  moved  the  court,  upon  affidavit,  to  discharge  the  pris- 
oner upon  the  ground : 

1.  That  having  once  been  put  in  jeopardy,  he  could  not 
again  be  tried  for  the  same  offence. 

2.  That  the  defendant  was  not  in  court  when  the  order  was 
made. 

The  motion  was  overruled  and  the  defendant  appealed. 

At  December  (Special)  Term,  Moorb,  J.,  presiding,  his. 
counsel  again  moved  the  court  to  discharge  the  prisoner  upon  the 
same  ground.  The  motion  war  allowed  and  the  State  appealed. 
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Attorney  General  Hargrove^  for  the  State. 

burton  dk  Burton  and  Bu^ee  dk  Busbee,  for  the  prisoner. 

PsABSON,  C.  J.  On  a  trial  for  larceny,  the  jury,  after  de- 
liberation for  some  eighteen  hours,  announces  to  the  court  that 
they  cannot  agree,  whereupon  his  Honor,  Judge  Watts,  in 
tlw  absence  of  the  prisoner,  who  was  confined  in  the  jail  of 
the  county,  but  in  the  presence  of  his  counsel,  who  neither 
aeeented  to  nor  objected  to  his  action,  directed  a  juror  to  be 
withdrawn,  and  the  jury  was  discharged.  The  prisoner's  coun- 
fiel  then  moved  for  his  discharge  on  the  ground  that  he  could 
not  be  again  put  on  trial.  This  motion  was  overruled  by  Judge 
Watts.  At  the  next  term,  the  same  motion  on  the  same 
ground  was  made  and  was  allowed  by  his  Honor,  Judge 
Moore.  So  we  have  the  conflicting  rulings  of  two  of  the 
Judges  of  the  Superior  Courts  in  the  very  same  case — ^in  fact, 
one  Judge  reverses  the  decision  of  the  other  Judge!  How  is 
this  unseemly  conflict  of  decision  to  be  prevented  ?  It  can 
only  be  done  by  enforcing  the  rule,  ree  adjudioata. 

Without  entering  into  the  question,  was  the  decision  of 
Judge  Watts  right  or  wrong,  it  is  sufficient  to  say  he  had  ju- 
risdiction and  decided  the  motion  against  the  defendant.  That 
<lecision  until  reversed  on  appeal,  or  by  writ  of  certiorari  to 
this  court,  must  stand  as  a  thing  settled. 

It  follows  Judge  MooBB  erred  in  entertaining  the  motion. 
His  ruling,  by  which  the  defendant  was  discharged,  being  a 
final  determination  of  the  case,  the  Solicitor  had  a  right  to 
appeal. 

This  will  be  certified,  to  the  end  that  the  defendant  may  be 
again  put  on  trial. 

Per  Curiam.  Judgment  accordingly. 
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Mbrcantilb  Bank  of  Nobfolk  Va.  v.  Pbttigrew  and  otiiera. 


MERCANTILE  BANK  OP  NORFOLK  VA.  t?.  CAROLINE  PETTI. 
GREW  and  others. 

A,  holds  a  promissory  note  for  the  payment  %{  money  on  B ;  B  pays  off 
the  note  to  A,  bnt  does  not  take  it  up,  nor  does  he  take  a  receipt  or 
or  other  acquittance :  Held^  that  B  cannot  maintain  an  action  against 
A  to  have  the  note  delivered  up  to  be  cancelled. 

In  a  suit  on  such  note  against  B  anil  •thers,  endorsers,  by  A,  the  en- 
dorsee,  to  which  B  pleaded  payment  and  demanded  in  hifl  answer 
that  the  note  should  be  delivered  up  to  be  cancelled:  Htld^  that  not- 
withstanding such  demand,  the  plaintiff,  A,  had  a  right  to  take  a 
judgment  of  non-suit,  if  he  so  elected,  as  to  B. 

Civil  AcnoN,  tried  before  his  Honor,  Judge  Moore^  at  De- 
cember (Special)  Term,  1875,  of  the  Superior  Court  of  Hali- 
fax county. 

The  following  are  the  facts  agreed  and  sent  to  this  court  as 
a  part  of  the  record :     . 

"  This  was  an  action  upon  a  promisory  note,  for  the  recovery 
of  money.  The  summons  was  issued  April  8d,  1875,  return- 
able to  Spring  Term,  1875,  of  Halifax  Superior  Court.  The 
complaint  was  duly  filed  at  the  return  term ;  in  which  com- 
plaint the  plaintiffs  alleged,  among  other  things,  tliat  the  de- 
fendant, Caroline  Pettigrew,  on  the  14th  of  April,  1874,  made 
her  promissory  note  payable  to  the  order  of  Baker,  Neale  & 
Sheperd,  the  other  defendants,  for  $2,399.88,  seven  months 
after  date,  at  the  Mercantile  Bank  of  Norfolk,  and  tliat  there- 
after, and  before  the  same  fell  due,  the  firm  of  Baker,  Neale  A 
Sheperd,  by  endorsement  for  value,  transferred  the  same  to 
the  plaintiff ;  that  no  part  of  said  note  has  been  paid,  and  that 
the  same  was  negotiable  under  the  laws  of  Virginia. 

At  the  return  term,  it  was  agreed,  in  writing,  that  tlie  plain- 
tiffs should  take  judgment  against  all  of  the  defendants  ex- 
cept Caroline  Pettigrew,  without  prejudice  to  any  cause  of  ac- 
which  the  plaintiffs  have  against  the  said  Caroline  Pettigrew.'* 
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In  accordance  with  this  agreement,  judgment  was  rendered 
against  the  defendants  Baker,  Neale  &  Sheperd  for  the  prin- 
cipal sum  of  the  note  with  interest. 

The  defendant,  Caroline  Fettigrew,  filed  an  answer  in  which 
she  admitted  the  execution  of  the  note,  but  denied  that  the 
same  was  transferred  to  the  plaintiff,  as  alleged  in  the  com- 
plaint, and  alleged  farther,  that  the  same  had  been  paid,  and 
demanded  judgment  ^^  that  the  said  note  be  surrendered  to  her 
for  cancellation,  and  for  costs  of  this  suit. 

The  plaintiff  filed  a  reply,  in  which  the  allegations  of  the 
complaint  were  re-afSrmed,  and  in  which  it  was  denied  that 
the  said  note  had  been  paid. 

After  the  case  had  been  called,  and  a  jury  empannelled, 
and  evidence  introduced  by  both  parties,  the  plaintiff  moved 
the  court  to  be  allowed  to  enter  judgment  of  non-suit.  The 
defendant  resisted  the  motion  on  the  ground  that  she  deman- 
ded in  her  answer  that  the  note  be  delivered  up  to  be  can* 
celled. 

The  court  being  of  the  opinion  that  the  relief  demanded 
was  not  such  affirmative  relief  as  to  preclude  the  right  of  the 
plaintiff  to  elect  to  enter  judgment  of  non-suit,  allowed  the 
motion.     Thereupon  the  defendant  appealed. 

Vlarky  for  appellant. 
Hilly  contra. 

Rbadb,  J.  A  holds  a  promissory  note  for  the  payment  of 
money,  on  B.  And  B  pays  off  the  note  to  A,  but  does  not 
take  it  up ;  nor  does  he  take  a  receipt  or  other  acquittance. 
Can  B  maintain  an  action  against  A,  to  have  the  note  deliv* 
ered  up  and  cancelled  f 

The  fact  that  no  precedent  can  be  found  for  such  an  action, 
is  strongly  against  it ;  for  there  must  have  been  innumerable 
instances  of  such  transactions. 
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A  note,  which  has  been  paid  off,  is  of  no  valae.  It  is  not 
like  a  title  deed  for  land,  which  may  be  recovered.  Nor  is  it 
like  an  unsatisfied  bond,  or  other  instrament,  which  has  been 
obtained  by  fraud,  and  which  may  be  decreed  to  be  delivered 
up  and  cancelled.  It  is  simply  a  worthless  piece  of  paper, 
which  was  evidence  of  a  promise  which  has  been  performed. 
It  could  be  worth  nothing  to  B,  if  he  were  to  recover  it.  It 
is  worth  nothing  to  A  who  keeps  it,  for  if  he  attempt  to  re- 
cover upon  it  of  B,  B  can  defeat  the  recovery  by  the  very 
evidence  upon  which  he  would  rely  in  his  action  to  have  it  de- 
livered up  and  cancelled,  that  is,  by  proof  of  payment. 

And  besides,  when  B  paid  off  the  note,  it  was  gross  n^li- 
gence  not  to  take  it  up,  or  take  a  receipt  against  it.  And  his 
negligence  will  not  be  aided  by  a  Court  of  Equity. 

Furthermore,  the  plaintiff  is  entitled  to  hold  the  note  as 
against  the  endorsers,  as  to  whom  it  is  not  pretended  that  they 
have  paid  it  to  the  plaintiffs.  And. as  the  plaintiffs  have  taken 
judgment  against  the  endorsers,  the  note  is,  or  ought  to  be, 
:filed  as  a  paper  in  the  cause.  So  that,  as  the  defendant  could 
not  have  recovered  in  a  direct  action,  his  coimter-claim  to  have 
the  note  delivered  up  to  be  cancelled,  is  no  reason  why  the 
plaintiff  should  not  take  a  non-suit. 

There  is  no  error. 

Feb  Cubiam.  Judgment  affirmed. 
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£.  B.  BRINK  V.  A.  R  BLACK. 

The  decision  of  a  Judge,  presiding  on  a  trial  in  the  Superior  Court,  that 
a  verdict  of  the  jury  is  or  is  not  against  the  weight  of  evidence,  can- 
not be  reviewed  by  the  Supreme  Court. 

(The  cases  of  Veit  v.  Cooper,  68  N,  0.  Rep.  182;  and  Watts  v.  Bell,  71 
N.  C.  Rep.  405,  cited  and  approved.) 

Civil  Action  for  damagee,  tried  at  December  (Special) 
Term,  1876,  of  the  Superior  Court  of  New  Hanovbb  county, 
his  Honor,  Judge  Henry  presiding. 

As  the  case  is  decided  in  this  court  upon  a  single  point  of 
law,  it  is  deemed  unnecessary  to  state  all  the  f  act«  as  disclosed 
bj  the  record. 

There  was  a  verdict  in  favor  of  the  defendant ;  whereupon 
the  plaintiff  moved  the  court  for  a  new  trial,  upon  the  ground 
that  the  verdict  was  contrary  to  the  weight  of   the  evidence. 

Upon  the  hearing,  the  motion  was  allowed,  and  thereupon 
the  defendant  appealed. 

A.  T.  <k  J.  Londov^  for  appellant. 
TT.  S.  &  D.  J.  Devane,  contra. 

Rbade,  J.  The  defendant  had  a  verdict,  and  the  Judge  set 
it  aside  and  granted  a  new  trial;  because  in  his  opinion,  it 
was  against  the  weight  of  the  evidence.  Tlie  defendant  ap- 
pealed, and  the  only  question  is,  can  we  review  his  Honor's 
order.  We  have  so  often  said  that  we  cannot,  that  it  is  a  mat- 
ter of  some  surprise  that  we  should  have  the  question  presented 
again. 

When  a  Judge  presiding  at  a  trial  below,  grants,  or  refuses 
to  grant,  a  new  trial  because  of  some  question  of  "  law  or 
legal  inference"  which  he  decides,  and  either  party  is  dissatis- 
fied with  his  decision  of  that  matter  of  law  or  legal  inference, 
his  decision  may  be  appealed   from,  and  we  may  review  it. 
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But  when  he  is  of  the  opinion  that,  considering  the  number 
of  witnesses,  their  intelligence,  their  opportnnity  of  knowing 
the  truth,  their  character,  their  behavior  on  the  examinatioii, 
and  all  the  circumstances  on  both  sides,  the  weight  of  the 
evidence  is  clearly  on  one  side,  how  is  it  practicable  that  we 
can  review  it,  unless  we  had  the  same  advantages  ?  And  even 
if  we  had,  we  cannot  try  facts.  Vest  v.  Coeper^  68  N.  C. 
Rep.,  132 ;  WaUs  v.  Bell,  71  N.  C.  Kep.,  405.  And  see,  also, 
other  cases  cited  in  briefs  of  counsel  on  both  sides,  in  which, 
when  well  considered,  there  is  no  conflict. 
There  is  no  error.     This  will  be  certified. 

Per  Curiam.  Judgment  affirmed. 


STATE  V.  WILLIAM  B.  SCRLES  and  others, 

Where  one  rented  land  for  the  year  1875,  the  landlord  cannot  avail  him- 
self  •£  the  Act,  ratified  the  19th  day  of  March  1874,  as  a  defence 
against  a  charge  of  Forcible  Trespass,  in  that  Le  entered  on  said  land 
before  the  prosecutor's  term  had  expired,  and  with  a  strong  hand 
caused  to  be  romovcd  certain  fodder,  before  the  same  had  been  di* 
vided. 

The  Act  •t  the  19th  March,  1875,  provides  in  terms,  how  a  landlord 
shall  proceed  to  enforce  his  demands,  and  take  the  benefit  of  its  pro 
visions  before  the  courts,  which  negatives  the  idea  that  be  can  take 
redress  in  his  own  hands. 

Indictmbnt  for  Forcible  TrespasSj  tried  before  JBnxton,  •/• 
at  Fall  Term,  1875,  of  the  Superior  Couit  of  Cumbrrlawp 
county. 

The  defendants  were  charged  with  forcibly  talcing  and  car- 
rying away  from  the  actual  possession  of  the  prosecutor,  one 
Thomas  I^orwood,  a  stack  of  fodder,  the  prosecutor  being 
present  and  forbidding  it. 
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It  waa  in  evidence  that  on  Saturday  afternoon  of  the  6th  o£ 
Kovember,  1875,  the  prosecutor  having  received  a  meesage 
from  the  defendant  Surles^went  toliis  house,  when  Surles  told, 
him  that  he  wanted  to  haul  the  fodder  out  of  the  field.  The 
prosecutor  inquired  how  much  he  was  going  to  take,  to  whicb 
he  replied  "all."  The  prosecutor  asked  liim  how  much  he 
was  going  to  allow  him,  for  his  part  of  the  fodder.  To  this 
he  replied  seventy-five  cents.  The  prosecutor  replied  that  he^ 
asked  $1.00  per  hundred  weight.  The  defendant  said  he 
would  not  give  it.  The  prosecutor  then  told  him  not  to  hauir 
it.  Defendant  said  he  would  haul  it,  and  directed  James 
Hobbs,  Isaac  Byrd  and  Bill  Cade,  the  co-defendants,  who* 
were  in  his  employment,  to  take  the  wagon  and  haul  the 
fodder  out  of  the  field.  The  prosecutor  went  with  them  to. 
the  fence  and  forbid  them  taking  the  fodder.  They  went  in. 
and  carried  off  seven  stacks,  which  was  all  there  was. 

It  was  further  in  evidence  that  the  prosecutor  rented  the 
field  from  the  defendant  Surles.  That  one-third  of  the  fodder 
belonged  to  Surles  as  rent,  and  that  the  fodder  had  not  beeuj 
divided.  Surles  did  not  go  into  the  field.  Two  of  the  defen- 
dantSy  Byrd  and  Cade  are  colored  men.  The  prosecutor  did 
not  live  inside  of  the  field  but  on  another  place  which  he  had 
also  rented  from  Surles. 

All  of  the  defendants  were  present  at  the  house,  when  the 
conversation  took  place  between  the  prosecutor  and  the  defen- 
dant, Surles.  The  wagon  was  ready,  hitched  up.  A  maa 
named  Crewington  was  also  present.  Hobbs  and  Byrd 
were  then,  and  had  been  previously  in  the  employment  o£^ 
Surles. 

There  was  other  evidence  tending  to  corroborate  the  testi-* 
mony  of  the  prosecutor. 

The  defendants  requested  the  court  to  charge  the  jury : 

1.  That  so  far  as  the  defendant  Surles  was  concerned,  the^ 
offence  of  forcible  trespass  could  not  be  committed  by  him,  ashe_ 
was  the  landlord  of  Norris,  and  the  crop  being  vested  in  his  po& 
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«e6sion  as  the  owner  of  the  land,  in  accordance  with 
the  act  of  1874-'75,  chap.  209,  sec.  1,  ratified  19th  of 
March,  1875. 

3.  That  none  of  the  defendants  conld  be  convicted,  because 
the  forbidding  was  not  of  the  character  necessary  and  re- 
quired, in  that  the  prosecutor  expressed  no  forbidding  of 
Snrles  getting  his  own  share  of  the  fodder,  being  one-third 
part. 

8.  That  there  was  a  yariance  against  the  allegation  and  the 
proof — ^the  offense  charged  is  a  forcible  trespass  to  personal 
property  while  the  evidence  merely  tended  to  prove  a  trespass 
en  real  property. 

4.  According  to  the  proof,  the  prosecutor  was  not  near 
enough  to  be  present  in  the  sense  required  by  law, — ^he  wag 
standing  off,  outside  the  field  at  a  considerable  distance  and 
merely  saw  them  taking  the  fodder. 

His  Honor  declined  to  charge  as  requested,  and  instructed 
the  jury  :  That  the  forbidding  up  at  the  house  was  insufficient 
and  would  go  for  nothing,  unless  it  was  repeated  by  Norris 
down  at  tlie  fence ;  whether  it  was  so  repeated  was  for  tiie 
jury  to  say,  as  it  was  a  matter  contradicted.  If  the  defen- 
dants Hobbs,  Byrd  and  Cade  were  so  forbidden  and  yet  entered 
the  field  and  carried  off  the  fodder  under  the  circumstances 
testified  to  by  Norris,  and  he  was  deterred  by  their  number 
from  maintaining  his  rights,  then  the  jury  should  convict  them; 
and  if  the  jury  should  further  find  that  they  committed  the 
offense  in  pursuance  of  orders  given  to  them  for  that  purpose 
by  the  defendant  Snrles,  then  the  jury  should  find  him  guilty 
too,  although  he  was  not  present  at  the  commission  of  the 
offense,  there  being  no  accessories  in  misdemeanors,  all  guilty 
participants  are  regarded  as  principals.  If  A  whips  B  at  the 
command  of  C,  who  is  not  present  when  it  is  done,  A  and 
O  are  both  guilty  of  the  assault  and  battery.  A  is  guilty 
because  he  committed  it,  and  C  is  guilty  because  he  com- 
manded it 
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The  jury  rendered  a  verdict  of  guilty  hb  to  all  the  defen-^ 
dants.     There  was  a  motion  for  a  new  trial ;  motion  was  over 
ruled.     Judgment  and  appeal  by  defendants. 

Guthrie^  for  the  defendants. 

Attorney  Gtneral  Margrwe^  Smith  cfe  Strong  and  jRay^  far 
the  State. 

Skttlb,  J.  The  indictment  charges  the  defendants  with  % 
forcible  trespass,  in  taking  and  carrying  away  from  the  actual 
possession  of  the  prosecutor,  a  certain  stack  of  fodder,  he,  the 
prosecutor,  being  personally  present  forbidding  the  def endanta 
so  to  do. 

The  defendant  Surles  says  he  cannot  be  convicted  of  thia 
offense,  because  he  was  the  landlord  of  Norris,  the  prosecutor^ 
and  the  whole  crop,  raised  by  the  prosecutor,  was  vested  in 
him,  Surles,  by  force  of  the  Act  of  1874-'5,  chap.  209,  ratified 
the  19th  day  of  March,  A.  D.,  1875. 

His  Honor  mentions  the  fact,  that,  at  the  request  of  the  de- 
fendants, the  whole  evidence  given  on  the  trial,  is  sent  up  with 
the  record. 

From  this  it  will  be  seen  that  Norris  rented  the  land  from 
Surles  for  the  year  1875 ;  that  one-third  of  the  fodder  be- 
longed to  Surles  ;  that  it  had  not  been  divided ;  and  the  agree- 
ment between  them  was  to  settle  on  the  first  day  of  January, 
1876. 

These  facts  are  not  controverted.  Then,  whatever  rights 
had  accrued  to  either  party,  under  the  contract,  could  not  be 
effected  by  the  act  ratified  on  the  19th  day  of  March,  A.  D, 
1875.  To  give  it  the  effect  contended  for,  would  clearly  vio- 
late the  contract  abeady  made  between  the  parties. 

But  even  if  this  contract  was  embraced  by  the  act,  it  pro- 
vides, in  terms,  how  a  party  claiming  this  constructive  posses- 
sion, shall  proceed  to  enforce  his  demand  before  the  courts. 
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•which  would  seem  to  negative  tlie  idea  that  he  could  take  re- 
dress in  his  own  hands. 

But  the  defendants  further  say  they  were  not  forbidden  to 
take  one-third  of  the  fodder.  We  do  not  see  how  that  helps 
them.  It  certainly  did  not  amount  to  a  license  to  take  the 
other  two-thirds.  And  the  only  bearing  it  would  seem  to  have 
upon  the  ease,  is  to  aggravate  the  oflFence  of  the  defendants. 
We  need  not  notice  the  other  points  made  in  behalf  of  the 
defendants,  further  than  to  say  that  the  charge  of  his  Honor 
was  a  clear  and  concise  statement  of  the  law  applicable  to  the 
scase  before  him.  We  could  not  add  to  its  force  by  repeat- 
ing it. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Let  this  be  certified,  &c. 

PiB  OusiAM.  Jndgment  affirmed. 
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LUN8F0RD  A.    PASCHAL,   Adm'r.,  v.    BENJAMIN  T.    HARRIS 
and  wife  and  others. 

Where  a  mortgagor  has  an  equity  of  redemption,  subject  to  a  power  of 
sale,  and  the  land  mortgaged  is  actually  sold  after  forfeiture,  the 
right  of  the  mortgagor  is  entirely  extinguished. 

iKm«0,  where  A  executed  and  delivered  a  mortgage  to  B  to  secure  the 
repayment  of  a  sum  of  money  borrowed  by  him  of  B,  the  mortgage 
containing  a  power  of  sale  upon  forfeiture,  and  the  land  was  sold 
upon  the  failure  of  A  to  repay  the  money  at  the  time  specified:  It  vhu 
Idd^  that  the  administrator  of  A  could  not  sustain  a  petition  to  sell 
the  interest  of  A  in  the  mortgaged  premises,  to  create  assets  for  the 
payment  of  debts  due  by  his  intestate  upon  judgments  docketed  prior 
to  the  execution  of  the  mortgage,  because  the  sale  diyested  the  intes- 
tate of  nil  interest. 

HMfurtheTy  That  the  liens  of  the  judgment  creditors,  if  enforced  at 
all,  most  be  enforced  by  some  direct  proceeding  on  their  part  for  that 
purpose. 

Special  Pbookedino,  heard  upon  appeal  from  the  Probate 
Court,  before  his  Honor,  Judge  Watts^  at  Spring  Term,  1875, 
of  the  Superior  Court  of  Wareen  county. 

The  plaintiff,  who  is  the  administrator  of  Andrew  J.  Sogers, 
deceased,  filed  a  petition  in  the  Probate  Court,  praying  that 
he  be  allowed  to  sell  certain  lands,  the  property  of  his  intes- 
tate, in  order  to  raise  funds  to  pay  off  the  intestate's  debts. 

The  case  was  heard  before  his  Honor  upon  the  follo%ving 
facts: 

There  were  seven  judgments  against  the  plaintiff's  intestate, 
duly  docketed  in  the  Superior  Court  of  Warren  county,  of  the 
following  dates,  to-wit :  one  on  the  22d  of  February,  1869, 
four  on  the  16th  day  of  March,  1869,  one  on  the  16th  day  of 
March,  1869,  and  one  on  tiie  17th  day  of  March,  1869, 
amounting  to  over  ten  thousand  dollars. 

No  execution  or  any  process  whatever  had  ever  issued  againat 
the  plaintiff's  intestate  for  the  enforcement  of  any  of  the  said 
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judgments  after  the  docketing  of  the  same.  The  plaintiffs 
intestate  died  during  the  month  of  January,  1875. 

On  the  6th  day  of  May,  1871,  the  intestate,  having  pro- 
cured a  loan  of  seventeen  hundred  and  twenty-four  dollars 
and  thirty-two  cents  from  the  defendant,  Thomas  Connell,  exe- 
cuted to  him  a  mortgage,  duly  registered.  May  7th,  1872, 
whereby  he  conveyed  to  said  Connell  the  land  now  sought  to 
be  sold  by  the  plaintiflF  to  make  assets.  As  a  security  for  the 
repayment  of  said  sum,  the  mortgage  contained  a  power  of 
sale  on  default  of  such  repayment. 

The  intestate,  on  the  5th  day  of  May,  1872,  informed  the 
defendant,  Connell,  that  the  judgment  had  been  satisfied,  by 
reason  of  which  information,  and  by  failure  of  the  judgment 
creditors  to  have  their  judgment  liens  enforced  by  execution  or 
otherwise,  the  defendant  was  satisfied,  and  being  so  informed  b; 
counsel  that  said  judgments  no  longer  created  a  lien  upon  said 
land,  thereupon  loaned  to  the  intestate  the  sum  aforesaid. 
On  the  24th  day  of  April,  1875,  the  defendant,  Connell,  sold 
the  land  under  the  provisions  of  the  mortgage  deed,  and  one 
Martin  Connell  became  the  purchaser,  and  received  a  proper 
conveyance  and  possession  tiiereof . 

Upon  these  facts  his  Honor  rendered  the  following  judgment : 

This  action  coming  on  to  be  heard  upon  the  petition,  and 
the  answer  and  exhibits  of  the  defendant  Connell,  and  the  a^ 
gument  of  counsel  for  both  parties,  and  it  appearing  to  the 
court  that  the  land  described  in  the  petition  was  bound  for 
the  payment  of  intestate's  debts,  which  are  set  forth  in  the 
said  petition,  prior  to  the  execution  and  r^istration  of  the  in- 
testate's mortgage  of  said  land  to  the  defendant  Connell ;  and 
it  further  appearing  that  intestate's  personal  estate  is  suffideait 
to  pay  his  debts,  as  set  forth  in  said  petition  and  the  charge 
of  administration,  it  is  now,  on  motion  of  plaintiff's  counsd, 
ordered  and  adjudged  that  said  Paschal,  as  administrator  u 
aforesaid,  have  a  license  to  sell  the  land  described  in  said  pe- 
tition, after  due  advertisement,  at  public  auction  for  cash,  in 
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order  to  pay  so  much  of  said  intoBtate's  debts  as  are  stated  in 
said  petition,  as  his  personal  estate  may  be  infRcient  to  dis- 
charge. 

From  this  judgment  the  defendants  appealed. 

Moore  cfc  Gatling  and  Cool%  for  the  appellants. 
E^lwai'da  and  Batckelor  cfc  Sun^  contra. 

Pkarson,  C.  J.  The  plaintiffs  intestate  had  an  equity  ^f 
redemption^  but  it  was  subject  to  a  power  of  sale.  An  equity 
of  redemption  is  a  valuable  interest  which  may  be  sold  by  the 
mortgagor  and  at  sheriff's  sale  ;  and  it  is-  such  an  interest  as 
may  be  devised  and  will  descrend  to  heirs.  Chap.  45,  sec.  71^ 
Battle's  Revisal,  embraces  an  equity  of  redemption ;  but  in 
our  case  the  equity  of  redemption  was  subject  to  a  power  of 
sale,  and  when  the  power  was  executed,  it  took  from  the  plain- 
tiff all  pretext  in  support  of  the  petition  and  he  had  no  foun- 
dation to  stand  on.  The  right  of  the  intestate  and  of  his 
heirs  and  of  the  administrator,  was  divested  by  the  sale. 
Whether  the  mortgagee  and  the  purchaser  under  the  power 
of  sale  are  subject  to  the  lien  of  the  docketed  judgments,  or 
whether  they  can  get  rid  of  tlie  lien  of  the  judgments,  as  pur- 
chasers for  value  without  notice  by  reason  of  the  laches  of  the 
judgment  creditors  in  delaying  to  sue  out  executions  for  more 
than  three  years,  are  questions  with  which  the  plaintiff  has  no 
concern. 

K  the  creditors  who  have  docketed  judgments  wish  to  make 
the  question,  it  must  be  done  by  some  proceeding  on  their 
part :  for  instance,  let  them  issue  executions  and  sell  the  land ; 
then  the  purchaser  under  the  execution  and  the  piu-chaser  un- 
der the  power  of  sale  in  the  mortgage  can  have  a  "  fair  fight,'^ 
and  the  question  be  put  on  its  merits.  In  this  action,  the 
plaintiff  is  interfering  officiously  in  regard  to  a  matter  which 
does  not  concern  him  one  way  or  the  other. 

We  listened  with  pleasure  to  the  argument  of  Mr.  Gatling^ 
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because  it  was  able  and  well  considered ;  because  he  discussed 
the  point  on  which  his  Honor  put  his  decision,  and  because 
the  argument  suggested  a  new  doctrine  so  far  as  the  decisions 
of  our  court  extend,  to  wit :  can  a  lien,  valitl  at  law^  be  de- 
feated on  the  plea  oi  ^'  sl  hofni  fid  -  purchase  for  full  value 
without  notice ;"  and  in  the  second  place,  can  the  failure  of  a 
judgment  creditor  to  issue  execution  for  three  years  after 
judgment  docketed  excuse,  a  purchaser  of  negligence  in  not 
making  inquiry  of  him,  and  in  lending  his  money  upon  the 
bare  word  of  the  debtor  in  the  execution,  tliat  the  judgment 
has  been  satisfied  ?  Upon  these  questions  we,  at  this  time, 
say  nothing.  His  Honor  put  the  decision  upon  the  wrong 
point ;  it  should  have  been  on  the  point  that  the  plaintiff  had 
nothing  to  operate  on  and  his  petition  w^^fun/:lus  (pffimo  by  a 
sale  under  the  power  in  the  mortgage. 

Error.     Reversed.     The  petition  must  be  dismissed,     Thi» 
will  be  certified. 

Per  Curiam.        Judgment  reversed  and  petition  dismissed. 


WOOD  &  HA.THAWAY  v.  T.  J.  HARRELL. 

An  affidavit  in  an  action  upon  a  contract  for  tlie  recovery  of  moneji 
alleging '*  that  the  said  T.  J.  is  about  to  remove  from  the  State  tf 
North  Carolina,  to  became  a  resilient  of  the  State  of  Virginia,"  is  not 
sufficient  to  warrant  an  order  of  arrest  of  the  defendant. 

Ihe  affidavit  must  show  the  grounds  upon  which  the  belief  of  the  plain- 
tiff is  based,  in  order  that  the  court  may  judge  the  reasonableness 
thereof. 

(Hughes  v.  Per^m,  63  N.  0.  Hep.  548;  Clark  v.  Clark,  €4  N.  C.  Rep.  150; 
WiUonyr  BamhUlf  64  N.  C.  Rep.  121,  cited  and  approved.) 

This  was  a  Civil  Action,  tried  before  his  Honor,  JEurej  /., 
at  Spring  Term,  1875,  of  the  Superior  Court  of  Chowak 
county. 
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The  action  was  originally  commenced  in  a  Court  of  Justice 
of  the  Peace,  to  recover  the  sum  of  $85.00,  alleged  to  be  due 
the  plaintiff  by  contract.  At  the  time  of  issuing  the  sum- 
mons, the  plaintiff  filed  the  following  affidavit : 

"  J.  R.  B.  Hathaway  makes  oath  : 

1.  That  he  is  a  member  of  the  firm  of  Wood  ife  Hathaway, 
composed,  as  above  stated,  and  doing  business  in  Edenton, 
county  aforesaid. 

2.  That  Thos.  J.  Harrell  is  indebted  to  the  said  firm  by  con- 
tract, witli  interest  to  this  date,  in  the  sum  of  $85.54. 

3.  That  the  said  Thomas  J.  Harrell  is  about  to  remove  from 
the  State  of  North  Carolina  to  become  a  resident  of  the  State 
of  Virginia." 

Upon  the  filing  of  this  affidavit,  a  capias  was  issued  for  the 
arrest  of  the  defendant. 

On  the day  of ,  1874,  judgment  was  rendered  in 

the  Justice's  Court  in  favor  of  the  plaintiff,  from  which  judg- 
ment the  defendant  appealed  to  the  Superior  Court. 

Wlien  the  case  was  called  in  the  Superior  Court,  the  defen- 
dant moved  the  court  to  vacate  the  order  of  arrest,  because  of 
the  insufliciency  of  the  affidavit. 

After  argimient,  the  motion  was  overruled,  and  it  was  sub- 
mitted to  the  jury  to  decide  whether  the  facts,  stated  in  the 
affidavit  of  the  plaintiff,  were  true.  The  jury  found  by  their 
verdict  that  the  defendant  was  about  to  remove  from  the 
State,  whereupon  the  court  rendered  judgment  in  favor  of  the 
plaintiff.     From  which  judgment  the  defendant  appealed. 

No  counsel  in  this  court  for  the  appellant. 
Gilliam  ds  Pruden^  contra. 

Bynum,  J.  The  affidavit  filed  did  not  warrant  the  order  of 
arrest.  The  distinction  was  taken  in  Ilughes  v.  Person^  62 
N.  C.  Rep.,  548,  between  things  done  and  things  which  the 
party  believes  are  about  U  be  done^  and   this  distinction  was 
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reaffirmed  in  Clark  v.  Clarke  64  N.  C.  Rep.,  150.  It  was 
therefore  necessary  for  tlie  plaintiffs,  in  their  affidavdt,  to  have 
set  forth  the  groutu/s  of  their  belief  that  the  defendant  was 
"  about  to  remove  from  the  State,"  in  order  that  the  court 
miglit  judge  the  reasonableness  thereof.  Wilson  v.  Barnkillj 
64  N.  C  Kep.,  121.  The  court  refused  to  vactate  the  order 
of  arrest ;  why,  then,  afterwards  submit  the  same  matter  to 
the  revision  of  a  jury  ?  The  question  of  the  sufficiency  of  the 
affidavit  was  one  of  law  addressed  to  the  court  alone. 
There  is  error. 

Pee  Cubiam.     Judgment  reversed  and  order  of  arrest  va- 
cated. 


JOHN  G.  CHAMBERS  v,  G.  F.  PENLAND. 

A  defendant  in  execution,  whose  homestead  has  been  allotted  to  him  hy 
appraisers  appointed  by  the  sheriff,  and  who  had  appealed  t«  the 
township  trustees  from  such  allotment,  and  afterwards  withdrew^  his 
appeal,  expressing  himself  satisfied,  will  not  be  permitted,  after  the 
sherifiTs  levy  on  the  excess  has  been  returned  to  court,  by  a  motion  in 
the  cause,  to  set  aside  the  levy  and  call  in  tht  execution,  because  one 
of  the  sheriff's  appraisers  married  a  cousin  of  the  plaintifTs  wife. 

Such  objection,  to  avail  the  defendant,  must  be  made  in  apt  time  to  the 
sheriff;  and  if  not  allowed  by  the  sheriff,  it  ought  to  have  been  taken 
advantage  of  in  an  application  to  the  township  trustees :  and  if  not 
allowed  by  them,  it  ought  to  have  been  taken  advatage  of  by  a  peti- 
tion, as  in  other  special  proceedings. 

Motion  in  the  cause  heard  before  his  Honor,  Henrj/y  «/.,  at 
Spring  Term,  1875,  of  Bdnoombb  Superior  Court. 
The  following  are  substantially  the  facts  agreed: 
At  Fall  Term,  1874,  a  motion  was  made  in  the  cause,  to  call 
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in  an  execution  and  set  aside  a  levy.  The  motion  was  con- 
tinued until  Spring  Term,  1875,  when  it  was  heard  upon  the 
following  state  of  facts,  as  appeared  from  the  proofs  and 
affidavits : 

The  plaintiff  had  caused  the  defendant's  homestead  to  be 
laid  off  and  a  levy  to  be  made  upon  the  excess.  Soon  after 
the  homestead  was  laid  off,  the  defendant  applied  to  the  town- 
ship trustees  to  have  it  re-allotted,  but  subsequently  withdrew 
the  application  and  declared  himself  satisfied  with  the  allot- 
ment. He  then  sold  his  homestead  and  recited  in  the  deed 
that  it  was  the  homestead  set  apart  to  him  by  the  appraisers. 

He  now  makes  the  motion.  It  appears  and  the  facts  are, 
that  one  of  the  appraisers  was  related  by  marriage  to  the 
plaintiff,  having  married  a  cousin  of  the  plaintiffs  wife.  This 
was  known  by  the  defendant  at  the  time  his  homestead  was 
allotted. 

The  appraisers  did  not  set  apart  any  personal  proper^ 
exemption.  The  defendant  did  not  claim  any,  nor  did  he 
exhibit  any  personal  property  to  the  appraisers. 

Tlie  motion  was  overniled  by  the  court,  and  the  defendant 
appealed. 

No  counsel  in  this  court,  for  appellant. 
J,  II,  Merrnaon.  contra. 

Reade  J.  It  is  the  declared  policy  of  the  State  to  secnro 
every  debtor  a  homestead  who  has  one,  although  its  effect 
should  be  to  inflict  upon  the  creditor  the  hardship  of  losing 
his  debt.  And  therefore,  the  sheriff  before  levying,  shall 
have  a  homestead  valued  and  laid  off ;  and  if  the  debtor  is 
dissatisfied  he  may  apply  to  the  township  trustees,  and  have  a 
re-valuation  and  allotment.  And  tTie  allotment  of  the  trus- 
tees may  be  set  aside  upon  petition  as  in  other  special  pro- 
ceedings "for  fraud,  complicity  or  other  irregularity.  Bat. 
Rev.  chap.  65,  sees.  2,  20,  24. 


Digitized 


by  Google 


342  m  THE  SUPREME  COURT. 

CHAMBBR8  V.  PsNLAnD. 

But  after  the  debtor  has  had  his  rights  passed  upon  and  se- 
cured by  these  liberal  provisions,  there  is  no  policy  which 
encourages  captious  or  trifling  objections,  thrown  in  the  way 
of  the  creditor's  pursuing  his  remedies  against  tlie  excess,  over 
and  above  the  homestead.  Such  seems  to  be  the  character  of 
the  objections  in  tliis  case,  and  they  place  the  defendant  in 
the  position  of  appearing  to  be  ungrateful  for  the  favors 
shown  him  /  insensible  to  the  resulting  hardsliip  upon  the 
phdutiff^  and  disposed  to  add  to  it  by  expensive  and  vexatioTi& 
delays. 

The  defendant's  homestead  was  laid  off  by  the  sheriff.  He 
applied  to  the  trustees  for  a  re-allotment.  He  withdrew  that 
application.  Expressed  himself  satisfied  with  the  first  allot- 
ment, and  sold  his  homestead  so  allotted.  He  now  seeks  to 
stop  the  creditor's  execution  against  the  excess  and  have  a  re- 
allotment  upon  the  ground  that  one  of  the  sheriff's  appraisers 
was  the  husband  of  a  cousin  of  the  plaintiff's  wife,  a  fact 
which  was  known  to  defendant  at  the  time,  and  not  objected 
to;  nor  is  it  alleged  that  there  was  any  '*  fraud  or  complicity 
or  other  irregularity." 

Tins  objection  cannot  avail  the  defendant  for  three  reasons : 
(1)  first,  it  was  not  made  in  apt  time  to  the  sheriff;  (2)  sec- 
ondly, if  not  allowed  by  the  slieriff  it  ought  to  have  been 
taken  advantage  of  in  an  application  to  the  township  trustees, 
as  provided  for  in  section  20 ;  (3)  thirdly,  if  not  allowed  by 
the  trustees,  then  it  ought  to  have  been  taken  advantage  of  by 
a  "  petition,  as  in  other  special  proceedings,"  under  section  24. 

There  is  no  error.     This  will  be  certified. 

Per  Cubiam.  Judgment  aflirmed. 
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JAMES  J.  MOORE  c.  LEWIS  C.  RVGLAND  and  otherP. 

A  debtor  may  liwfiilly  mortgage  his  property  to  secure  future  and  con- 
tingent debts,  and  that  he  does  so,  is  not  of  it telf  \troo(  of  a  fraudu- 
lent intent.  The  mortgagee  in  such  case,  is  deemed  a  purchaser  for 
value,  and  his  rights  are  not  affected  by  a  prior  unregistered  mortgage. 

That  a  man  owes  debts,  does  n©t  disable  him  from  making  a  mortgage  to 
secure  a  present  loan,  or  to  secure  some  of  his  debts  to  the  exclusion 
of  others.  The  mortgage  is  not  void  as  to  the  creditors  excluded. 
A  creditor  can  only  assert  his  rights  as  such,  by  obtaining  a  judgment, 
which  will  be  a  Hen  on  the  property  which  the  debtor  then  has,  and 
also  on  all  which  he  has,  before  that  time,  fraudulently  ronyeyed. 

{Dewey  Y.  LUtUjohtiy  2  Tred.  Eq.  495;  WiUifard  v.  Conner^  1  Dev.  879, 
Green  v.  Komegay,  4  Jones  66 ;  Hafner  v.  Irwin^  4  Ired.  529 ;  Orimsly 
V.  Hooker^  3  Jones  Eq  4;  Freeman  v,  Lewia^  5  Ired.  il ;  PottsY.  Black* 
weU,  4  Jones  Eq.  58 ;  Leggett  v.  Bullock,  Bush.  2B3,  cited  and  ap- 
proved.) 

Civil  Action,  to  vacate  and  declare  void  a  certain  mort- 
gage, and  for  other  relief,  tried  at  tlie  Spring  Term,  1875,  of 
Granville  Superior  Court,  before  his  Honor,  Judge  Watts 

The  facts,  as  disclosed  by  the  complaint  and  answer,  are 
substantially  the  following : 

The  defendant,  Eagland,  for  the  purpose  of  paying  for  a 
house  and  lot  he  had  purchased  from  one  Cheatham,  on  the 
9th  of  August,  1873,  borrowed  of  the  plaintiff  tliree  hundred 
and  fifty  dollars.  He  bought  and  paid  for  the  house  and  lot, 
and,  to  secure  the  plaintiflF,  mortgaged  the  same  to  him  the 
same  day  he  obtained  a  deed  therefor.  This  mortgage  was  at 
once  acknowledged  before  the  Probate  Judge,  and  ordered  to 
be  registered  ;  the  same,  on  the  day  it  was  acknowledged,  was 
deposited  in  the  Register's  office,  but  was  not  registered  until 
the  15th  day  of  April,  1874. 

Ragland  being  indebted  to  the  other  defendants,  J.  B. 
Crews  and  Alexander  Crews,  on  the  6th  of  December,  1873, 
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conveyed  said  house  and  lot  to  J.  B.  Crews  in  trust,  to  pay  the 
debts  due  to  him  and  to  Alexander  Crews  and  to  A.  Crews  & 
Bro.,  (the  same  persons  composing  said  firm,)  and  also  to  se- 
cure such  "  further  accounts  as  may  hereafter  be  agreed  upon 
from  this  date  up  to  tlie  25th  of  December,  1874."  This  deed 
was  proved  and  registered  the  day  it  was  executed. 

The  plaintiff  demanded  that  tlie  deed  to  Crews  should  be 
declared  null  and  void  ;  that  Crews  should  deliver  it  up  to  be 
cancelled ;  that  he  slioidd  have  judgment  against  Ragland ; 
and  that  tlie  said  liouse  and  lot  should  be  sold  to  satisfy  his 
debt. 

On  the  trial  in  the  court  below,  it  was  submitted  to  his 
Honor,  trial  by  jury  being,  by  both  parties,  waived: 

1.  Did  the  plaintiff,  on  the  9th  of  August,  1873,  loan  to  the 
defendant,  Kagland,  tliree  hundred  and  fifty  dollars,  to  enable 
him  to  buy  the  house  and  lot  described  in  the  pleadings  ? 

2.  Did  said  Eagland  execute  the  mortgage  to  secure  the 
plaintiff,  as  charged  in  the  complaint  ? 

3.  Has  Ragland  paid  plaintiffs  debt,  or  any  part  thereof  ? 
The  allegations  of  the  complaint  in  regard  to  the  foregoing 

questions  being  admitted  by  the  defendant,  the  following  single 
issue  of  law  wjis  referred  to  the  court  for  decision : 

Is  the  mortgage  from  Ragland  to  Crews,  upon  its  face, 
fraudulent  and  void  as  to  the  plaintiff,  who  was,  at  the  time  of 
its  execution,  and  still  is,  a  creditor  of  the  said  Ragland  ? 

His  Honor  gave,  substantially,  the  following  judgment: 
Flrmt,  That  the  mortgage  from  Ragland  to  Crews  is  fraudu- 
lent and  void,  so  far  as  the  plaintiff  in  this  action  is  concerned. 
Secohd.  Tliat  the  said  James  R.  Crews  bring  the  same  into 
court  to  be  cancelled.  />"/  .  That  the  plaintiflF  recover  of 
defendant,  Ragland,  the  sum  of  two  hundred  and  seventy- 
seven  dollars  and  eiglity  cents,  with  interest,  ifec.  J*ourih. 
That  the  house  and  lot  described  in  ^he  pleadings,  be  sold  at 
public  sale,  after  due  notice,  and  that  so  much  of  the  proceeds 
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as  may  be  necessary  to  satisfy  the  plaintiff's  judgment,  shall 
be  paid  to  him  and  the  excess  delivered  to  said  Bagland. 
From  this  judgment  the  defendants  appealed. 

Hays  cfe  PeHce^  Bushee  (&  Bushee,  for  appellants. 
Batchelor  cfe  Sov^  Edward^y  Baywoody  contra. 

Rodman,  J.  On  the  9tli  August,  1873,  one  Cheatham 
owned  a  certain  lot  in  Oxford.  The  defendant  Eagland  wished 
to  buy  the  same,  and  borrowed  of  plaintiff  $350,  with  which 
he  did  buy  it.  The  defendant  on  the  same  day  mortgaged  the 
lot  to  plaintiff  to  secure  the  said  debt.  The  mortgage  was  im- 
mediately acknowledged  and  left  with  the  Register  with  direc- 
tions however,  not  to  register  the  same  until  he  should  be 
thereafter  required  by  the  plaintiff  to  do  so,  and  the  mortgage 
was  not  in  fact  registered  until  15th  April,  1874.  The  com- 
plaint alleges  that  the  delay  to  register  the  mortgage  was 
caused  by  the  neglect  of  the  Register,  and  we  have  no  where 
found  on  the  record  any  statement  to  the  contrary.  But  the 
counsel  in  this  court  said  that  the  delay  was  for  the  reason 
stated.  While  the  deed  to  plaintiff  was  thus  lying  in  the  Reg- 
ister's office,  viz :  on  6th  December,  1873,  Ragland  conveyed 
the  lot  to  James  B.  Crews  "  on  trust,"  viz :  "  that  whereas 
said  Ragland  is  now  indebted  to  said  Crews  in  an  open  ac- 
count, and  to  Alexander  Crews  in  an  open  account,  and  also 
to  A.  Crews  &  Bro.,  merchants,  in  an  open  account  amount- 
ing in  the  aggregate  to  $175,  and  more,  &c.,  and  whereas  it  is 
agreed  that  said  Ragland  may  make  other  and  further  accounts 
as  may  hereafter  be  agreed  upon  from  this  date  up  to  25th 
December,  1874,  and  the  said  Ragland  being  honestly  desi- 
rous of  paying  the  same.  Now  therefore,  if  said  Ragland 
shall  on  25th  December,  1874,  faithful  payment  make  of  all 
his  indebtedness  which  now  exists,  and  all  which  may  arise  out 
of  contracts  from  tliis  date  up  to  said  25th  December  with 
said  James  B.  Crews,  Alexander  Crews  and  A.  Crews  &  Bro. 
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this  deed  shall  be  void;"  but  on  failure,  the  grantee  may  sell, 
&c.  This  mortgage  was  proved  and  registered  on  the  day  of 
its  date. 

His  Honor,  the  Judge  below,  held  that  the  mortgage  to 
Crews  was  fraudulent  on  its  face,  and  void,  and  ordered  it  to 
be  cancelled,  and  adjudged  the  possession  of  the  land  to  the 
plaintiff. 

We  are  told  that  the  reason  for  which  the  Judge  declared 
the  mortgage  to  Crews  fraudulent  was,  that  it  undertook  to 
secure  not  only  debts  which  Ragland  then  owed,  but  also  such 
as  he  might  contract  up  to  25th  December,  1874.  We  do  not 
concur  with  his  Honor  on  that  point.  It  is  clear  that  a  tnan 
may  lawfully  mortgage  his  property  to  secure  future  and  con- 
tingent debts,  and  that  he  does  so  is  not  of  itself  proof  of  a 
fraudulent  intent.     Dewey  v.  Littlejohn^  2  Ired.  Eq.,  495. 

In  this  court,  the  argument  goes  on  a  different  gronnd, 
cliap.  35,  sec.  12,  of  Battle's  Eevisal.  Revised  Code,  chap. 
37,  sec.  23,  enacts  that  no  mortgage  for  i*eal  estate  shall  be 
valid  to  pass  any  property  against  creditors  or  purchasers  for 
a  valuable  consideration  from  the  mortgagor,  but  from  the 
registration  of  such  deed,  &c.  It  is  agreed  that  the  deed  to 
the  plaintiff  was  valid  between  the  parties  before  and  without 
registration ;  but  it  is  contended  that  until  registration,  it  was 
void  as  to  Crews. 

1'  Because  he  was  a  creditor ;  and 

2.  Because  he  was  a  subsequent  purchaser  for  value,  within 
the  meaning  of  the  statute.  x 

The  first  ground  may  be  shortly  disposed  of.  That  a  man 
owes  debts  does  not  disable  him  from  making  a  mortgage  to 
secure  a  present  loan,  or  to  secure  some  of  his  debts  to  the 
exclusion  of  others.  The  mortgage  is  not  void  as  to  the 
creditors  excluded.  A  creditor  can  only  assert  his  rights  as 
such,  by  obtaining  a  judgment  which  will  be  a  lien  on  the 
property  which  the  debtor  then  has,  and  also  on  all  wliich  he 
has  before  that  time  fraudulently  conveyed.     The  principle  is 
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well  expressed  in  Bump,  on  Fraud.  Conveyances,  453,  which, 
we  quote,  omitting  a  few  superfluous  words:  "  The  expression 
that  a  fraudulent  transfer  is  void  against  creditors,  simply 
means  that  their  rights  as  such  are  not  affected  by  such  trans- 
fer, but  that  they  may,  notwithstanding,  avail  themselves  of 
all  the  remedies  for  collecting  their  debts  which  the  law  has 
provided,  and  in  pursuing  those  remedies,  may  treat  the  prop- 
erty as  if  the  transfer  had  not  been  made,  that  is,  as  the  prop- 
erty  of  the  debtor."  Willi/ *fr'i  v.  UnhUfr.  1  Dev.,  379 ; 
Green  v.  Korvegay^  4  Jones,  66  ;  llafner  v.  Irwin^  4  Ired.,.. 
539;  Grimdy  v.  Uooker^  3  Jones  Eq.,  4. 

The  other  question  is  one  which  has  been  much  contested.. 
It  is  admitt<3d  that  a  mortgagee  by  mortgage  to  secure  a  pre- 
sent loan  is  a  purchaser  for  value,  under  27  Elizabeth.  T'/v^- 
mon  V.  Lewis^  5  Ired.,  91.  And  it  must  be  held  to  be  settled 
in  this  State,  by  the  case  of  PtdU  v.  Bhicho  //  4  Jones  Eq,, 
58,  that  there  is  no  difference  between  such  a  mortgagee  anA 
one  who  takes  a  mortgage  to  secure  a  pre-existing  debt. 

Battle,  J.,  delivering  the  opinion  of  the  court  in  that  case,, 
says:  *'  Whatever  distinctions  there  may  have  formerly  been 
supposed  to  exist  between  conveyances  eitlier  in  trust  or  by 
way  of  mortgage  to  secure  these  different  classes  of  debt,  it 
must,  we  think,  be  regarded  as  now  exploded."  In  another 
part  of  the  opinion  he  says,  "But  we  have  seen  that  whether- 
the  debts  secured  were  new  or  old,  is  now  considered,  at  least 
in  this  State,  as  immaterial."  And  the  case  was  decided  on. 
that  principle. 

The  same  rule  must  apply  to  our  act  respecting  mortgages 
above  cited.  Crews  mubt  be  deemed  a  purchaser  for  value,, 
and  the  unregistered  mortgage  of  the  plaintiff  was  void  as  to- 
him. 

This  conclusion  is  strengthened  by  what  is  said  in  Teggett 
V.  Bullock,  Busb.  283,  to-wit:  That  sec.  7,  of  the  act  of  1715,^ 
(the  original  of  our  own  act  above  cited,)  declared  that  prior 
mortgages  not  registered   within  fifty  days,  should  be  post- 
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poned  to  subsequent  mortgages  first  registered.  Finding  this 
provision  insuffic^ient  to  compel  the  immediate  registration  of 
mortgages  the  present  act  was  passed,  by  which  they  were 
mad3  void  as  to  creditors  and  purchasers,  except  from  the  time 
-of  registration. 

Per  CuRiA^M.     Judgment  reversed,  and  judgment  for  defen- 
dant Crews  in  this  court. 


DANIEL  H.  LAHBERT  v.  N.  R.  KINNERY. 

"The  title  to  tbe  homestead  is  vested  in  the  owner  by  the  ConstitotioQ  of 
this  State,  and  no  allotment  by  the  sheriH  is  necessary  to  vest  the  title 
thereto.  The  allotment  by  the  sheriff  is  only  for  the  purpose  of  h»- 
certaining  whether  there  be  an  excess  of  property  over  the  homestead 
which  is  subject  to  execution. 

The  title  to  a  homestead  can  be  divested  from  the  owner  only  in  the 
•mode  prescribed  by  law,  to  wit,  by  deed,  with  the  consent  of  the 
wife  evidenced  by  her  privy  examination. 

'Where,  in  an  action  for  the  recove-y  of  laid,  the  defend  mt  upon  affi- 
davit is  allowed  to  defend  the  action  without  giving  security  for  cost, 
he  is  neither  exempted  from  paying  cost,  if  judgment  be  rendered 
against  him,  nor  prevented  from  recovering  cost. 

(Abbott  V.  Cromartie  72  N.  0.  Rep.  2113;  Datal  v.  Bollim.  71  N.  l\  Rep. 
218;  Cnimmen  v.  Bcnmtt,  68  N.  C.  Rep.  494;  Lute  v.  ReiUy,  65  N.  C. 
Rep.  20,  cited  and  approved  ) 

Civil  Action,  in  the  nature  of  Ejectment,  tried  before  his 
Honor,  Judge  K^n\  at  Spring  Term,  1875,  of  the  Superior 
Court  of  Randolph  county. 

The  defendant,  upon  certificate  of  counsel  and  affidavit,  waB 
allowed  by  the  court  to  defend  the  action  without  bond. 

The  plaintiff  claimed  title  to  the  locus  in  quo  as  a  purchase 
^t  sheoifPs  sale. 
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To  this  the  defendant  replied,  tliat  he  was  a  resident  of  this 
State  ;  that  the  locus  in  qao  was  the  only  real  estate  that  he 
owned,  and  tliat  no  homestead  liad  been  allotted  to  him  prior 
to  the  levy  and  sale  thereof  by  the  sheriff. 

The  plaintiff  demurred  to  the  answer,  insisting  as  ground 
of  demurrer,  tliat  the  defendant  is  estopped  from  denying  the 
title  of  the  plaintiff  by  the  levy,  deed  and  sale  of  the  sheriff ; 
that  the  plaintiff  was  entitled  to  recover,  notwithstanding  the 
failure  of  the  sheriff  to  allot  a  homestead  to  the  defendantj 
and  that  the  defendant's  remedy  is  against  the  sheriff  and  not 
against  the  plaintiff. 

His  Honor,  upon  the  hearing,  overruled  the  demurrer  and 
the  plaintiff  excepted. 

The  plaintiff  was  then  allowed  by  the  court  to  file  a  reply, 
whereupon  the  following  issue  was  submitted  to  the  jury : 

Did  the  defendant  waive  all  riglit  to  a  homestead  in  the 
land,  the  subjeci;  of  this  action  ? 

In  behalf  of  the  plaintiff,  there  was  evidence  tending  to 
show,  that  after  the  land  was  levied  upon  and  advertised  for 
sale,  and  before  the  sale,  in  a  conversation  witli  the  sheriff,  the 
defendant  said  the  land  did  not  belong  to  him  and  he  had  no 
interest  in  it,  and  he,  the  sheriff,  might  sell  it.  Tiie  sheriff 
had  no  conversation  with  tlie  defendant  with  regard  to  the 
land  until  after  the  day  of  the  levy. 

The  plaintiff  was  introduced  in  his  own  behalf  and  testified 
that  on  tlie  day  of  sale,  at  the  coiu*t  house,  when  the  land  was 
abont  to  be  sold,  the  defendant  said  to  tlie  sheriff,  in  the 
presence  of  the  bystanders,  "  that  the  land  did  not  belong  to 
him ;  that  he  had  sold  it  to  lii*^  cousin  WilV/im  Ki^^T^*^*^' ;  to 
put  it  up  and  sell  it  for  the  plaintiff  to  buy  it,  and  he  would 
bny  a  long  law  suit,"  &c.  The  land  was  then  claimed  by 
William  Kinnery  and  the  sale  forbid  by  him. 

The  defendant  was  introduced  in  his  own  behalf  and  testi- 
fied, that  at  the  time  of  the  levy  and  sale  he  was  a  citizen  of 
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this  State,  and  that  he  still  is.  He  has  a  family  consisting  of 
ft  wife  and  two  children. 

His  Honor  charged  tlie  jury,  that  the  evidence,  if  believed, 
<iid  not  oust  the  defendant  of  his  right  to  a  homestead  in  the 
land,  and  did  not  amount  to  a  waiver  of  his  right.  That  the 
defendant  could  not  waive  his  right  to  a  homestead  by  parol, 
but  it  must  be  done  in  writing  and  his  wife  must  join  him  in 
«uch  waiver.     The  plaintiff  excepted. 

There  was  a  verdict  for  the  defendant,  and,  upon  motion. 
Judgment  was  entered  against  the  plaintiff  for  costs.  From 
this  judgment  the  plaintiff  appealed,  assigning  as  error,  the 
exceptions  before  stated,  and  also  that  the  court  erred  in  ren- 
dering judgment  against  the  plaintiff  for  cost. 

Battle  i&  Son^  for  the  appellant. 
iScott  cfc  CfMicell,  contra. 

Bynum,  J.  1.  We  had  supposed  that  it  was  well  settled, 
in  this  State,  that  the  homestead  of  a  resident  was  exempted 
from  sale  tmder  execution,  and  that  only  the  excess  after  laying 
x)flf  the  homestead,  was  the  subject  of  such  sale.  Const.,  Art. 
X,  sec.  2  ;  and  that  it  was  the  duty  of  the  officer  having  the 
lexecution,  first,  to  lay  it  off,  and  then  levy  upon  the  excess,  if 
any.  This  allotment  of  a  homestead  by  the  sheriff,  was  not 
required  in  order  to  vest  the  title  to  it  in  the  owner,  for  that  is 
-done  by  the  Constitution,  but  for  the  purpose  of  ascertaining 
if  there  was  any  excess,  which  only  was  the  subject  of  levy 
tmd  sale.  Bat.  Rev.,  chap.  65,  sees.  1,  5,  17,  26  ;  Abbot  y. 
C  umartie,  72  N.  C.  Eep.,  222 ;  Lute  v.  JtieiUy,  65  K  C. 
■Rep.,  20 ;  Ct-ummen  v.  Bennett,  68  N.  C.  Rep.,  494  ;  Duval 
V.  lioUins,  71  N.  C.  Rep.,  248. 

2.  As  to  waiver  and  estoppel:  The  defendant,  having  a 
vested  estate  in  the  homestead,  conferred  by  the  Constitution, 
-can  lose  or  part  with  it  only  in  the  mode  prescribed  by  law, 
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t>wit:  by  deed,  witli  the  consent  of  the  wfe,  evidenced  by 
her  privy  examination.     Const.,  Art.  X,  sec.  8. 

His  Honor,  therefore,  was  correct,  both  in  overnih'ng  tlie 
demnrrer  and  in  his  cliarge  to  the  jury  on  tlie  trial. 

3.  Costs :  The  defendant,  by  the  order  of  the  proper  court, 
was  allowed  to  defend  without  giving  security  for  costs.  This 
does  not  exempt  him  from  paying  his  own  costs,  nor  prevent 
him  from  recovering  thorn  from  the  plaintiff  on  the  prosecu- 
tion bond.  His  only  privilege  is,  that  l)eing  unable  to  give  a 
bond  for  costs  and  damages,  he  is  allowed  to  defend  the  action 
without  filing  the  bond.     Bat.  Rev.,  chap.  17,  sec.  382. 

There  is  no  error. 

Per  Curiam.  Judgment  affirmed. 


STATE  c.  J.  Q.  BRTAN. 

UpoD  the  trial  of  an  indictment  for  robbery,  declarations  made  in  the 
absence  of  the  prisoner  charging  him  with  the  offence,  were  given  in 
evidence  by  the  prosecuting  witness  without  objection.  The  State 
also  offered  to  prove  the  declarations  by  the  person  to  whom  they  were 
made,  and  up«m  objection  the  evidence  was  ruled  out.  It  was  in  evi- 
dence that  the  prosecutor  was  under  the  influence  of  liquor  at  the 
time  of  the  alleged  robbery ;  ffeld^  That  it  was  not  error  in  the  court 
below  to  charge  the  jury  that  although  the  declarations  of  the  prose- 
cutor, that  the  prisoner  bad  taken  his  watch,  being  made  in  his  ab- 
sence was  no  evidence  that  the  prisoner  had  taken  the  watch,  yet  they 
might  consider  it  as  a  circumst  ance  to  show,  thatthe  witness  was  not 
do  much  under  the  influence  of  liquor  as  not  to  be  conscious  of  all 
that  took  place. 

Indictment  for  robbery,  tried  before  WattSy «/.,  and  a  jury, 
at  January  Term,  1876,  of  the  Superior  Court  of  Wakk 
county. 
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The  case  wa«  determined  in  this  court  npoH  a  single  excep- 
tion, and  it  is  therefore  unnecessary  to  set  out  in  detail  all  of 
the  facts. 

Tlie  jury  returned  a  verdict  of  "guilty  of  larceny,"  and  the 
defendant  moved  in  arrest  of  judgment,  upon  the  ground,  that 
the  bill  of  indictment  only  charged  a  robbery,  and  that  under 
it,  the  defendant  could  not  be  convicted  of  larceny. 

All  other  facts  necessary  to  an  imderstanding  of  the  points 
raised  and  decided  in  this  court,  are  fully  stated  in  the  opinion 
of  Justice  Rodman. 

The  motion  was  overruled  by  the  court,  and  the  defendant 
appealed. 

Buslee  ct  Busbee^  Smith  i&  Strong,  Fowle  and  Badger  d 
DtverexLX,  for  the  prisoner. 

Attorney-General  Hargrove  and  Argo^  for  the  State. 

Rodman  J.  Wilcox,  the  person  upon  whom  tlie  robbery 
is  charged  to  have  been  committed,  testified  to  the  effect  that 
he  was  walking  with  the  prisoner,  that  he  felt  the  prisoner's 
hand  in  his  pocket  and  charged  the  prisoner  with  robbing 
him.  Syme  then  came  up  and  told  the  prisoner  to  give  Wil- 
cox his  money,  to  which  the  prisoner  replied  "I  have  not  got 
his  money,"  and  walked  off  leaving  Wilcox  and  Syme  together. 
A  short  time  thereafter,  Wilcox  said  to  Syme,  "  the  damned 
scoundrel  has  got  my  watch."  The  witness  said  he  had  been 
drinking,  but  was  not  so  drunk  as  not  to  be  conscious  of  what 
occurred. 

No  objection  was  made  to  the  evidence  of  this  witness  aa 
to  what  he  said  about  the  watch  after  the  prisoner  bad  left. 

Syme  was  then  examined  as  a  witness  for  the  State,  and 
after  stating  other  matters  not  material  to  be  stated  here,  tefr 
tified  that  after  the  prisoner  had  left  them,  Wilcox  said  that 
prisoner  had  taken  his  watch.     This  was  objected  to  as  in- 
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competent  to  prove  the  taking  of  the  watch  by  the  prisoner^ 
and  it  was  mled  out  by  the  Judge. 

Afterwards  in  charging  the  jury  the  Judge  said  that 
although  Wilcox's  declaration  that  the  prisoner  had  taken  hii 
watch,  being  made  in  the  absence  of  the  prisoner,  was  no 
evidence  to  prove  that  the  prisoner  did  take  the  watch,  yet 
they  might  consider  it  as  a  circumstance  to  show  that  Wilcox 
was  not  so  much  under  the  influence  of  liquor,  as  not  to  be 
conscious  of  all  that  took  place. 

It  is  clear  that  the  declaration  of  Wilcox  about  the  watch 
was  incompetent  evidence  of  the  fact  that  the  prisoner  had 
taken  it.  It  is  equally  clear  that  it  was  competent  for  the 
pnrpose  for  which  the  Judge  told  the  jury  they  might  con- 
sider it,  and  if  that  purpose  had  been  stated  by  the  Solicitor 
when  the  objection  was  made,  the  Judge  would  have  admitted 
it  for  that  purpose. 

It  is  argued  here  for  the  prisoner,  that  the  Judge  erred  in 
calling  the  attention  of  the  jury  to  the  declaration  in  any 
way,  after  he  had  rejected  it,  and  that  the  prisonor  waspreju- 
diced,  in  that,  if  it  had  been  offered  for  the  purpose  for  which 
it  was  competent,  and  had  been  received  for  that  purpose,  the 
prisoner  could  have  cross-examined  Syme  about  it,  which 
privilege  under  the  circumstances  he  had  lost. 

The  counsel  in  making  this  argument  have  apparently  over- 
looked what  nevertheless  appears  in  the  case,  that  Wilcox  had 
been  allowed  to  testify  to  his  declaration  about  the  watch 
without  objection,  and  that  consequently  the  declaration  was 
in  evidence.  The  Judge  was  justified  in  referring  to  it,  and 
in  instructing  the  jury  in  what  point  of  view  they  should 
^consider  it. 

But  if  this  part  of  Wilcox's  testimony  were  stricken  out^ 
lire  do  not  see  how  the  prisoner  was  prejudiced  by  the  Judge's 
oonrse.  The  declaration  had  been  testified  to  by  Syme,  the 
jury  had  heard  it,  and  although  the  Judge  rightly  rejected  it 
for  the  purpose  for  which  it  was  apparently  offered,  yet  he 
23 
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might  then,  or  at  any  time  afterwards  during  the  trial,  have 
received  it  for  the  purpose  for  which  it  was  competent.  The 
prisoner  had  opportunity  to  cross-examine  Syme  as  to  the 
whole  occurrence,  including  the  degree  of  intoxication  under 
which  Wilcox  was  laboring,  and  no  doubt  he  did  so.  If  the 
'<50unsel  for  the  prisoner  was  taken  by  surprise  at  the  Judge'* 
allusion  to  the  declaration,  and  thought  the  prisoner  injured 
thereby,  the}'^  might  not  improperly  at  the  end  of  the  charge, 
have  called  the  Judge^s  attention  to  his  supposed  error.  Bui 
that  does  not  appear  to  have  been  taken  at  the  time. 

In  criminal,  as  well  as  in  civil  cases,  it  is  for  the  public  in. 
tei^est  that  the  verdict  of  a  jury  shall  be  final.  If  an  inju- 
rious error  has  been  committed,  it  is  of  course  that  there  shall 
be  a  new  triaL  But  it  is  established  doctrine,  and  the  cases 
are  very  numerous  to  that  effect,  that  if  it  appears  that  an 
error  of  the  Judge  in  instructing  the  jury  could  not  have  in- 
jured the  prisoner,  he  is  not  entitled  to  a  new  triaL 

In  the  present  case,  we  are  of  opinion  that  the  Judge  did 
not  commit  an  error  in  the  part  of  his  charge,  which  is  excep- 
ted to.  And  we  also  think  that  if  it  was  an  error,  it  oould 
not  have  injured  the  prisoner. 

Fbb  Curiam.  Judgment  affirmed.  Let  this  opinion  be  cer- 
tified. 
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BIZZELL  JOHNSON  and  others  o.  WALTER  R.  BELL 

The  Sapreme  Court  has  jurisdiction  to  review,  upon  appeal,  the  decision 
of  the  court  below,  granting,  or  refusing  to  grant,  a  new  trial,  where 
a  matter  of  law  of  legal  inference  is  involved;  and  where  it  appears 
from  the  record,  that  the  court  has  committed  no  error  in  chargiof 
the  jorj,  bat  has  laid  down  the  law  of  the  case  plainly,  fairly  and 
correctly,  this  court  will  reverse  the  judgment  of  the  court  below, 
granting  a  new  trial,  upon  the  ground  that  the  judge  thereof  c«n» 
ceived  that  he  had  misdirected  the  jury. 

It  is  not  error  for  a  Judge  of  the  Superior  Court  t«  refuse  to  instruct  the 
jnry  as  asked  by  one  of  the  parties  in  the  cause,  when  such  instruc 
tion  is  based  upon  a  hypothetical  state  of  facts,  n«t  alleged  in  the 
pleadings,  or  even  appearing  in  the  evidence. 

iMiwrev,  BdmUtan,  70  K.  0.  Bep.  471,  cited  and  approved.) 

Civil  Action  for  the  recovery  of  money  only,  tried  before 
ZKwT, «/.,  at  Spring  Term,  1876,  of  the  Superior  Court  of 
DuPUN  county. 

There  was  a  verdict  in  favor  of  the  plaintiff,  and  the  defen- 
dant moved  for  a  new  trial.  Motion  allowed  and  the  plain- 
tifb  appealed. 

The  other  facts  necessary  to  an  understanding  of  the  points 
raised  and  as  decided,  are  sufficiently  stated  in  the  opinion  of 
the  court. 

mailings^  Battle^  Battle  db  Mordecaiy  for  the  appellants. 
Smith  df  Strong  and  W.  6.  dk  D, «/.  Devane^  contra. 

Btndm,  J.  The  plaintiffs  alleged  in  their  complaint  and 
testified  on  the  trial,  that  the  defendant  held  a  judgment  on 
JSii  Hines,  which  the  defendant  transferred  to  one  Woodward 
'with  his,  the  defendaiot's  guaranty  thereon  to  make  such  judg- 
ment good  to  him,  ia  case  he.  Woodward  failed  to  collect  it; 
and  that  he  assigned,  for  value,  the  said  judgment,  guaranty 
joid  undertaking,  to  the  plaintiffs. 
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Tlie  defendant  in  his  answer  alleged  that  he  only  guaranteed 
the  legal  liabilit}'  of  the  Hines'  and  not  their  solvency,  and 
he  testified  to  that  effect.  Upon  this  evidence  his  Honor 
charged  the  jnry  "  that  the  matter  for  their  determination  was. 
whether  the  defendant  agreed  with  Woodward,  to  make  good 
the  said  judgment  and  gnaranty,  when  he  transferred  them  to 
Woodward,  and  that  if  they  found  that  in  fact  the  defendant 
did  BO  agree,  they  would  find  for  the  plaintiffs." 

The  defendant's  counsel  asked  the  court  to  instruct  the  jury, 
^^that  the  plaintiffs  took  the  said  judgment  and  guaranty,  with 
the  defendant's  undertaking  to  make  them  good,  (in  case  they 
found  such  undertaking,)  subject  to  the  counter-claim  of  de- 
fendant  against  Woodward,  and  that  they  should  give  the  de- 
fendant the  benefit  of  such  counter-claim  against  the  plain- 
tiffe  in  this  action,"  His  Honor  refused  this  instruction,  and 
said  that  the  defendant  could  not  take  advantage  of  such 
counter-claim  in  this  action.  There  was  a  verdict  for  the 
plaintiffs,  and  a  rule  was  taken  by  the  defendant  for  a  new 
trial,  on  the  ground  of  misdirection  of  the  jury,  by  the  court. 
The  rule  was  made  absolute,  and  the  plaintifiis  appealed. 

The  pleadings  show  that  no  counter-claim  was  alleged  or 
set  up  in  the  answer,  either  against  Woodward  or  the  plain- 
tiffs, nor  does  the  evidence  set  out  in  the  case,  disclose  any 
such  defense.  But  to  avail  himself  of  it,  the  new  matter  con- 
stituting a  defense  or  counter-claim,  must  be  set  up  in  the 
answer.  Bat.  Bev.  chap.  17,  secsjt  100  and  101.  The  Judge, 
therefore',  was  not  in  error  in  refusing  the  instruction  asked 
for,  as  it  was  based  upon  a  hypothetical  and  not  an  actual  state 
of  facts  alleged  in  the  answer,  or  even  appearing^  in  Ae  evi- 
dence. So  also,  hk  instruction  to  the  jury  was  correct ;  to- 
wit,  that  the  matter  for  their  determination  was  whether  the 
defendant  agreed  with  Woodward  to  mitke  good  the  said  jodg^ 
ment  and  guaranty,  when  he  transferred  them  to  Woodward ;. 
and  that  if  they  found  that  the  defendant  did  so  agree,  tbey 
should  find  for  the  plaintiffs.  *  That  was  the  very  matter  iik 
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100116,  and  upon  which  conflicting  evidence  had  been  given. 
The  chaEge  was  dear,  concise  and  to  tiie  very  point  it  not 
only  does  not  appear  that  his  Honor  erred,  bat  it  appears 
aflSrmatively  that  the  instmction  was  in  all  things  correotupodi 
tiie  issae  which  was  being  tried. 

The  question,  therefore  is,  Whetdier,  when  the  Judge  has 
^onunitted  no  error  in  his  instructions  to  the  juiy,  but  has  laid 
down  the  law  of  the  ease  plainly,  fairly  and  correctly,  he  can 
icfterwards  set  aside  the  verdict  and  grant  a  new  trial  upon  Ae 
ground,  tliat  he  conceived  that  he  had  misdirected  them  upon. 
the  law,  and  thus  deprive  the  plaintiffs  of  an  advantage  they 
had  gained  in  the  regular  and  due  administration  of  justioe« 
This  involves  a  construction  of  Bat.  Bev.,  diap.  17,  sec.  299^ 
The  whole  section  is  as  follows: 

^'  An  appeal  may  be  taken  from  every  judicial  order,  or  de-. 
leraiination  of  a  Judge  of  a  Superior  Court,  upon  or  involving 
a  matter  of  law  or  legal  inference,  whether  made  in  or  out  ol 
term,  which  affects  a  substantial  right  claimed  in  any  actioD 
or  proceeding ;  or  which,  in  effect,  determines  the  action  and 
presents  a  judgment  from  which  an  appeal  might  be  taken,  or 
diBContinues  the  action,  or  grants  or  refuses  a  new  trial. ^^ 

The  right  of  appeal  is  thus  expressly  given  whenever  a  mat- 
ter of  law  or  legal  inference  is  involved  in  the  grant  or  refusal 
of  a  new  trial.  It  is  error  to  misdirect  the  jury  in  the  law^ 
and  the  misdirection  entitles  the  injured  party  to  a  new  trial 
in  the  appellate  court.  So  the  statute  was  intended  to,  and 
4]oes  equally  protect  the  party,  where  he  has  gained  a  verdict 
by  the  right  application  of  the  law,  but  is  afterwards  de- 
prived of  it  by  the  action  of  the  court  in  undoing,  through  a 
misconception  of  the  law,  that  which  has  been  thus  rightfully 
^one.  In  Moore  v,  Edmistony  20  N.  C,  471,  where  this  court 
Bostained  the  Judge  in  setting  aside  the  verdict  and  granting 
^  new  trial,  because,  in  that  case,  it  was  a  matter  of  discretion^ 
-from  the  exercise  of  which  no  appeal  lay,  it  is  said :  "  To 
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give  the  parties  the  fnll  benefit  of  this  section  of  the  Code, 
the  coui*t8  should,  and  no  doubt  will,  on  exceptions  taken  by 
the  parties  aggrieved,  put  upon  the  record  the  matters  inducing 
the  order  granting  as  well  as  refusing  a  new  trial.     The  ap- 
pellate court  can  thus  see  whether  the  order  presents  a  matter 
of  law,  which  is  the  subject  of  review,   or  matter  of  dis- 
cretion, which  is  not.    In  this  way  only  can  the  full  benefit  of 
tiiat  provision  of  tlie  Code  be  secured  to  suitors/'     No  diflS- 
cultj  of  that  sort  arises  here.     The  pleadings  and  evidence, 
the  instructions  refused  and  those  given,  are  set  forth.     From 
these,  it  sufficiently  appears  that  the  court  set  aside  the  ver- 
vict  because  of  error  in  refusing  the  instructions  asked  for  by 
the  defendant.     We  have  seen  that  the  Judge  was  correct, 
both  in  the  instructions  given  and  as  to  those  refused.     It  was 
«rror  in  law  to  set  aside  the  verdict  for  misdirection. 

By  the  appeal,  the  whole  case  is  before  this  court,  and  it  is 
our  duty  to  render  here  such  judgment  upon  the  verdict  as 
should  have  been  given  in  the  court  below. 

Judgment  reversed,  and  judgment  here  according  to  the 
Terdict  of  the  jury. 

PsB  CinuAM.  Judgment  reversed. 
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6TATE  on  the  relation  of  M.  £.  ADAMS  and  wife  and  others  «. 
JAMES  QUIKN  and  others. 

Whenever  the  relation  of  guardian  and  ward  is  proved  or  admitted, 
either  party  has  a  right  to  an  account,  unless  the  action  can  be  barred 
by  the  plea  of  irmmul  eomputassent^  or  a  release,  or  the  statute  of  limi* 
tations. 

Where  the  guardian  is  charged  with  fraud  by  his  wards,  the  plaintiffs^ 
in  that,  he  sold  certain  lands  whilst  acting  as  guardian  and  never  ac» 
counted  for  the  proceeds,  the  plaintiffs  are  entitled  to  an  answer  to 
their  complaint,  and  to  a  reference  for  an  account. 

Cmh  Action,  heard  upon  demurrer  to  the  complaint,  be- 
fore his  Honor,  Judge  i>chencl*  at  Spring  Term,  1875,  of  the 
Superior  Court  of  Gaston  coimty. 

The  complaint  alleged  :  That  the  plaintiffs,  Sarah  Adams^ 
Mary  Torrence,  Eliza  Lineberger,  an  infant  under  twenty-one 
years  of  age,  and  without  guardian,  and  J.  H.  Holland,  are 
the  distributees  and  heirs  at  law  of  Jasper  N.  Holland,  and 
the  wards  of  the  defendant  Quinn. 

Jasper  N.  Holland  died  in  the  county  of  Yell,  State  of  Ar- 
kansas, about  the  year  1860,  leaving  a  will  and  testament, 
wherein  he  bequeathed  and  devised  his  real  and  personal  es- 
tate to  the  plaintiffs;  which  will  was  admitted  to  probate  in 
Oaston  county,  N.  C,  in  August,  1860.  The  defendant  Quinn* 
was  appointed  executor  thereof,  and  qualified'  and  entered 
upon  the  discharge  of  his  trust  at  that  time. 

In  the  month  of  April,  1861,  the  defendant  Quinn  was  ap- 
pointed guardian  of  the  plaintiffs  above  named,  giving  bond 
as  required  by  law,  which  position  he  held  until  April,  1868,. 
when  he  procured  his  removal  from  said  office  by  voluntary 
petition. 

The  plaintiffs  are  informed  and  believe  that  Jasper  N.  Hol- 
land, at  the  time  of  his  death,  was  seized  and  possessed  of  con- 
siderable real  and  personal  estate,  which  was  under  the  con- 
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trol,  and  subject  to  sale  by  the  defendant  Qoinn,  nnder  a 
power  vested  in  him  by  said  will.  The  value  of  said  estate 
was  some  eight  thousand  dollars,  and  the  indebtedness  very 
fimall. 

The  real  ^tate  of  said  Holland,  which  the  plaintifEs  chai^ 
as  being  sold  by  the  defendant  Quinn,  or  which  he  fraudu- 
lently suffered  to  pass  out  of  his  possession  and  control,  con* 
sisted  of  five  town  lots  in  the  town  of  Dardanelle,  Arkansas, 
of  the  value  of  three  thousand  dollars,  and  a  tract  of  land  con- 
jtaining  one  hundred  and  sixty  acres,  in  the  county  of  Yell, 
said  StatCi  of  the  value  of  one  thousand  dpUars,  besides  other 
property  of  the  value  of  four  thousand  dollars,  of  which  the 
defendant  has  made  no  account  whatever;  and  that  said  real 
estate  is  now  in  the  possession  of  strangers  who  hold  the  same 
adversely  to  the  plaintiffs,  under  hmafide  deeds. 

Said  sales  or  transfers  fraudulently  suffered  on  the  part  of 
the  defendant,  Quinn,  occurred  between  the  time  he  assumed 
the  office  of  guardian  and  the  date  at  which  he  procured  his 
removal  as  guardian.  Plaintiffs  are  informed,  and  believe, 
that  they  have  been  fraudulently  deprived  of  said  property  by 
an  iniquitous  combination  between  said  Quinn  and  one  Falls, 
his  son-in4aw,  who  resides  in  the  State  of  Arkansas. 

The  destruction  of  the.  records  of  Yell  county.  Ark.,  which 
occurred  during  the  late  war,  renders  them  unable  to  atate 
definitely  the  means  by  which  they  have  been  d^raaded  of 
their  rights,  mnd  this  fact  is  wdl  knovm  to  the  defendant, 
Quinn,  and  one  which  they  believe  he  expects  to  enable  him 
to  consummate  said  fraud  upon  them. 

This  fraudulent  conduct  on  the  part  of  the  dofenda&ty 
Quinn,  in  depriving  his  wards  of  their  rights,  was  practiced 
when  they  were  infants  of  tender  age  and  unable  either  to 
know  or  protect  themselves  in  their  rights. 

The  defendant,  Quinn,  has  made  no  return  of  tiie  estate  oi 
Jasper  K.  Holland,  or  accounted  for  the  same,  either  as  ezeca- 
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tor  or  goardiaoy  except  a  small  part  of  the  personal  estate 
fthioh  yrsA  brought  to  this  State. 

The  other  defendai^s,  J.  B.  Falls  and  Z.  $.  Hill,  are  sure- 
ties on  lihe  guardian  bond  of  sfdd  Quum^  in  the  sum  of  eight 
thousand  doHars. 

Plaintiffs  demand  judgment  against  the  defendants  for 
eight  thousand  dollars,  to  be  discharged  upon  the  payment  of 
the  sum  found  to  be  due  on  an  account  taken  in  this  action. 

The  defendants  demurred  t^  the  comfJiaint,  and  assign  the 
following  grounds  of  dem^rrer : 

1.  The  complaint  is  ambiguous,  ^neertain,  redijmdant  and 
multifarious,  in  that  no  certain,  specific  charge  is  made  by  the 
plaintiff,  and  in  th^  the  general  charges  made  are  against  the 
defmdant,  Qainn,  as  executor  of  Jasper  N.  Holland,  deceased, 
foid  as  guardian  of  the  plaintiffs. 

2.  That  the  complaint  does  not  show  that  the  former  wards 
of  James  Quinn  have  become  of  age,  but  does  diow  that  one 
of  them,  Eliza  lineberger,  is  not  of  age,  and  that  therefore 
the  plaintiffs  cannot  sustain  this  action. 

8.  The  complaint  does  not  show  that  a  demand  has  been 
made  upon  the  defendants  for  a  settlement  of  the  guardian- 
ship, or  any  claim  made  upon  them. 

4.  That  the  complaint  shows  that  the  defendant,  James 
Quinn,  has  settled  the  wliole  estate  of  the  plaintiffs  that  came 
into  his  hands  as  guardian. 

6.  That  the  complaint  only  charges  that  the  testator^  Jasper 
If .  Holland,  left  a  large  estate  in  Arkansas,  and  therefore  the 
defendant,  Quinn,  as  guardian,  or  in  any  capacity  whatever, 
cannot  be  charged  with  an  estate  in  Arkansas,  with  which  he 
was  not  concerned  and  over  which  he  had  no  control. 

6.  The  complaint  does  not  charge  the  defendant  or  any  one 
of  Uiem  with  having  received  any  property  or  estate  that  has 
not  been  accounted  for. 

7.  That  no  breach  of  the  guardian  bond  is  alleged  in  the 
complaint. 
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8.  The  complaint  charges  a  fraudulent  conspu^acy  between 
the  defendant  Quinn  and  his  son-in-law  Falls,  who  lives,  in 
Arkansas,  to  cheat  and  deprive  the  plaintiffs  of  their  property 
in  Arkansas,  and  seeks  to  charge  the  defendant  theremth 
upon  his  guardian  bond,  all  of  which  the  defendants  respect- 
fuily  submit  is  beyond  the  jurisdiction  of  any  court  in  North 
Carolina. 

9.  That  the  complaint  joins  an  action  for  fraud  and  con- 
spiracy and  an  action  upon  a  guardian  bond. 

10.  That  the  whole  statement  of  facts  in  the  complaint  do 
not  constitute  a  sufficient  cause  of  action. 

11.  That  allegation  No.  3  of  the  complaint  shows  that  the 
defendant  Quinn,  as  guardian,  was  removed  from  his  guar- 
dianship in  1863,  and  therefore  the  plainti^  cannot  sustain 
an  action  against  liim  because  of  the  lapse  of  time  and  the  bar 
of  limitation  prescribed  by  law. 

Upon  the  healing  the  demurrer  was  sustained  by  the  court 
and  thereupon  the  plaintiffs  appealed. 

W.  A.  Moore^  Battle  and  Battle  cfe  Mordecaiy  for  appel- 
lants. 

Smith  dk  Strong  and  CcHlbj  contra. 

PsABSoN,  C.  J.  Whenever  the  relation  of  gaardian  and 
ward  is  proved  or  admitted,  either  party  has  a  right  to  an 
account,  unless  the  action  be  barred  by  tlie  plea,  *'  tnsimul 
computasaenty^  that  is  a  full  settlement,  or  a  release  of  the 
cause  of  action,  or  the  statute  of  limitations.  In  our  case,  no 
settlement  or  release  is  alleged,  and  the  statute  of  limitati<mB 
is  only  relied  on  as  to  the  sureties  ;  so  the  defendant  Quinn 
has  no  ground  on  which  to  object  to  a  reference  for  an  ac- 
count of  his  ^^  actings  and  doings  "  as  guardian,  and  his  Honor 
erred  in  sustaining  the  demurrer.  The  complaint  makes  a 
direct  charge  of  fraud  committed  by  the«  defendant  while  act- 
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ing  as  the  guardian  of  the  plaintiffs,  in  that  he  sold  land  and 
other  property  of  his  wards  in  the  State  of  Arkansas  and 
failed  to  make  any  return  of  the  moneys  received  except  a 
small  sum.  This  charge  of  fraud  is  admitted  by  the  demurrer 
to  be  true,  and  the  defendant  is  thus  put  in  a  very  unenviable 
light  before  the  court,  for  the  object  of  a  demurrer  is  to  avoid 
an  answer.  Without  more  saying,  the  plaintiffs  are  entitled 
to  have  an  answer  and  to  an  account,  when  upon  exceptions,. 
the  matter  in  controversy  will  be  brought  squarely  before  the: 
court. 

His  Honor  was  of  opinion  that  the  sureties  on  the  guardian 
bond  were  discharged  by  the  statute  of  limitations,  as  '^  the- 
breach  complained  of"  occurred   since  the  adoption  of  the 
C.  C.  P.    This  point  is  not  now  presented  and  must  be  made^ 
by  answer. 

The  other  exceptions  are  on  "  the  skirmishing  line  "  ancCi 
need  not  be  noticed,  as  all  can  be  cured  by  amendments. 

Error.    This  will  be  certified. 

Peb  Curiam.  Judgment  ac<H>rdingly.. 
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fFOHN  M.  EINGapd  others  r.  ]B  H.  ^YNOff,  Ez'r.,  ^d  o«h«m. 

JL  testator  bequetthed  1^  fellows:  "2.  All  my  property  not  otherwise 
disposed  of,  to  be  sold  at  my  death  and  all  my  children  made  eqnd, 
taking  into  consideration  what  I  have  already  advanced  or  gi«iB 
them,  as  will  appear  by  reference  to  a  book  whace  I  have  kept  tbw 
accounts  thus  far,*'  &c.  Before  the  d^  of  this  will,  the  testator  had 
^▼en  to  each  of  twe  sons,  a  yaluable  tract  of  land:  Edd^  that  tha 
land  so  given  not  appearing  in  the  testator's  book,  was  not  to  be  ac* 
counted  an  advancement,  in  distributing  the  surplus  so  as  to  make 
his  children  equal. 

^iLassiter  v.  Sbod^  68  N.  C.  Rep.  860,  cited  and  approved.) 

SpsaiAL  PBOCEBBi>iKa,  4>riginftllj  c(Miunenoed  in  the  Yrcbsto 
'Oourt  of  RuTHEBFOBD  couiitj  and  removed  thence  to  tlie 
Baperior  Coort,  where  it  was  heard  befoi^e  Sokencki  c/.,  at  Fall 
Term,  1875. 

The  plaintiffs  filed  a  petition  for  an  aoconnt  and  settlement 

^of  the  estate  of  Elias  Lynch,  deceased,  according  to  the  terms 

-of  the  will.    The  defendant  E.  M.  Lynch,  is  the  executor,  and 

the  other  defendants  John  Lynch   and  Jonathan  Lynch  are 

theirs  at  law  and  legatees,  under  the  will  of  the  testator. 

The  only  point  decided  in  this  court,  is  as  to  the  proper  oon- 
;Struction  of  the  will,  which  is  as  follows  : 

"  In  the  name  of  God,  Amen. 

I,  Elias  Lynch,  calling  to  mind  the  uncertainty  of  life  and 
<^rtainty  of  death,  do  make  and  ordain  this  my  last  will  and 
testament  revoking  all  others,  to- wit : 

First.  I  will  and  bequeath  to  my  beloved  wife  Frances,  six 
negroes,  two  men,  two  women  and  a  boy  and  a  girl,  all  her 
•choice  during  her  natural  life,  all  the  household  and  kitch^ 
furniture,  three  horses  or  mules,  her  choice,  one  wagon  and 
gear,  three  plows  with  all  necessary  tools  for  carrying  on  her 
:ifarm,  forty  head  of  hogs,  six  cows  and  calves,  two  other  cattle 
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for  beef,  fifteen  head  of  sheep  if  on  hand,  one  set  of  black- 
smith tools,  five  hundred  dollars  in  money  with  a  sufficiency  of 
grain  and  rufness  of  all  kind  to  do  her  and  family  one  year^ 
together  with  all  necessaries  to  make  her  comfortable  for  the 
same  time.  The  money  and  stock  she  may  dispose  of  to  snit 
herself ;  at  her  death  the  negroes  to  be  sold  by  my  executor 
and  the  proceeds  equaUy  divided  among  my  legal  heirs. 

Second.  All  my  property  not  otherwise  disposed  of  to  be- 
sold  at  my  deatli  and  all  my  children  made  equal,  taking  into- 
consideration  what  I  have  already  advanced  or  given  them,  as 
will  appear  by  reference  to  a  book  where  I  have  kept  their  ac- 
cofintB  thus  far.  My  daughter,  Rebecca  Minerva  King,  being 
dead,  the  balance  that  may  be  due  her  I  give  to  her  children 
she  had  by  her  husband,  Noah  King,  as  my  account  will  show 
what  they  have  already  received.  My  son,  Toliver  L.  Lynch, 
being  dead  and  left  four  children,  two  sons  and  two  daughters, 
what  may  be  coming  to  my  two  grand  daughters,  children  of 
Toliver  L.  Lynch,  I  place  in  the  hands  of  my  son,  E.  M^ 
Lynch,  in  trust  for  them  and  by  him  to  be  vested  in  real  estate 
for  their  sole  benefit  and  their  heirs.  I  mean  their  estate  that 
may  T)e  due  them  on  a  final  seltlement  of  my  estate. 

I  appoint  my  son,  Elias  M.  Lynch,  sole  exector  to  this  my 
last  will  and  testament.  In  witness  whereof  I  have  hereunto 
set  my  hand  and  seal  this  2d  day  of  July,  1858. 

(Signed)  ELLAJS  LYNCH,  [Seal.] 

Witness : 

BoBT.  6.  Twrrrr, 
William  L.  Twrrrr." 

"A  codicil  to  my  last  will  and  testament  bearing  date  the 
2d  day  of  July,  1858. 

Being  desirous  of  making  a  small  change  in  the  same  to- 
wit :  All  the  property  or  estate  that  would  be  due  my  daugh-- 
ter,  Malinda  Whiteside,  at  my  death  shall  be  paid  to  her  six 
diildren,  Martha,  Elliot,  Wm.  Joseph,  Pasey,  Kichard  and 
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"Noah  Whiteside,  that  is,  they  are  to  have  their  mother's  share 
*<>£  my  estate  taking  into  consideration  what  she  has  already 
received. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
4:his  19th  day  of  October,  1850. 

ELIAS  LYNCH,  [Skai.] 
Witness : 

RoBT.  G.  TwrrxT." 

On  the  6th  day  of  February,  1854,  the  testator  conveyed  to 
.the  defendant,  John  Lynch,  by  deed,  a  tract  of  land  worth 
>$8,000,  at  the  time  of  conveyance;  and  on  the  1st  day  of  July, 
1854,  he  conveyed  to  Jonathan  Lynch  a  tract  of  land  worth 
$4,000,  at  the  date  of  conveyance. 

The  defendants  were  not  charged  with  the  value  of  this 
land  in  the  book  referred  to  in  the  will,  and  the  same  was  not 
mentioned  therein. 

The  will  was  submitted  by  consent  to  the  construction  of 
the  court,  as  to  whether  in  stating  the  account,  the  defendaats 
John  and  Jonathan,  should  be  charged  with  the  value  of  the 
land  aforesaid,  and  upon  consideration  the  court  hdd  that  they 
ahonld  be  so  charged. 

All  other  facts  necessary  to  an  understanding  of  the  case, 
4ire  stated  in  the  opinion  of  the  court.  The  defendants  ap- 
appealed. 

Smith  dk  Strong^  for  the  appellants. 
BattUj  Battle  <&  Mordecai^  contra. 

Ps^BSON  C.  J.  When  the  primary  purpose  and  a  secondary 
purpose  of  a  testator  conflict,  or  when  from  unforeseen  eventB, 
the  secondary  purpose  cannot  be  carried  into  effect  without 
^lefeating  the  primary  purpose,  the  secondary  purpose  must 
.give  way — ^for  illustration,  see  Lamter  v.  W^od^  63  N.  C 
JEtep-  360. 
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We  refer  to  this  case  for  illustration,  because  in  the  appli- 
cation of  the  general  rule,  every  case  must,  like  tubs,  stand 
on  its  own  bottom. 

While  agreeing  with  his  Honor  as  to  the  general  rule  of 
constraction,  we  differ  from  him  in  regard  to  its  application 
to  onr  cAse.  The  only  purpose  of  the  testator  was  to  make 
an  equal  division  of  his  estate  among  his  children  and  grand 
children,  considering  each  to  have  received  advancements,  as 
4tet  dmcn  in  hh  book.  So  the  equality  is  made  to  depend  upon 
his  books,  in  which  he  made  entries  and  which  is  referred  to 
in  his  will. 

Thus  it  is  seen  that  the  testator  Iiad  no  primary  and  sec> 
ondary  purpose,  or  "general  and  particular  intent."  He  had 
only  one  intent,  to  divide  what  he  owned  at  his  death  among 
his  children,  and  grand  children  taking  the  place  of  parents 
deceased  eqwilly,  according  to  the  amount  he  had  put  down  in 
his  book.  Upon  the  face  of  the  will,  the  land  deeded  to  Jona- 
than and  John,  not  being  entered  in  "  the  book "  cannot  be 
taken  into  the  account. 

Gh>ing  outside  of  the  will,  and  putting .  ourselves  as  near  as 
may  be  in  the  position  of  the  testator  when  he  made  the  will, 
wo  are  not  able  to  account  for  the  fact  that  the  testator  does 
not  charge  Jonathan  and  John  with  the  lands  for  which  he 
had  given  them  deeds  in  1854,  upon  "  his  book  of  account,'' 
except  on  the  ground,  that  in  consequence  of  one  and  then 
the  other  living  with  him,  and  acting  as  his  general  agent  and 
overseer  for  many  years,  up  to  the  time  of  Ids  death,  he  in- 
tended the  land  as  compensation,  and  not  as  an  advancement, 
or  he  intended  to  make  a  gift  and  not  an  advance  to  his 
favorite  sons.  It  was  his  estate,  why  should  he  not  dispose  of 
it  as  he  pleased?  "His  book  of  accounts  of  advancements" 
dates  back  to  1850,  itemizes  and  dates  each  advancement, 
charges  John  and  Jonathan  with  certain  advancements  at 
dates  prior  and  subsequent  to  the  date  of  the  deeds,  but  does 
not  charge  them  with  land,  one  $8,000  the  other  $4,000. 
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This  cannot  be  taken  as  an  omission — an  act  of  forgetful* 
ness.     The  value  is  too  large  to  have  been  overlooked. 
There  is  error.    This  will  be  (jertified. 

Pkr  Curiam.  Judgment  reversed. 


JAMES  FREEMAN  and  wife  and  others  v,  JOHN  WLlSOHf,  Guardian^ 

and  others, 

A  guardian  has  power  to  exchange  property  of  his  wards,  which  he 
thinks  hazardous,  for  other  property ;  and  if  his  discretion  has  been 
honestly  exercised  in  the  transaction,  the  courts  will  not  hold  him. 
liable  for  the  results. 

Where  a  guardian  received  from  an  administrator  a  note  on  a  certain 
person  without  surety,  it  was  his  duty,  at  once  to  collect  the  same,  or 
require  the  maker  of  the  note,  although  a  wealthy  man,  to  secure  it. 
If,  instead  of  this,  he  exchange  said  note  for  one  payable  to  himself 
as  guardian,  also  unsecured,  he  becomes  liable  for  the  amount  thereof. 

In  the  exercise  of  a  sound  and  honest  discretion,  a  guardian  was  em- 
powered, during  the  late  war,  to  receive  Confederate  money  for  the 
rent  of  his  wards*  land  and  the  hires  of  their  slaves,  and  disburung 
the  same  for  their  support  and  education.  Fe  might  also  receive  pay* 
ment  of  apparently  solvent  bonds  and  notes,  in  the  same  currency,  IT 
the  amounts  were  similarly  disbursed,  or  expended  in  the  payment  of 
taxes,  and  such  like,  without  being  liable  to  be  charged  therewith. 

A  guardian  should  be  charged  with  what  he  receives,  and  credited  witK 
what  he  paid  out,  it  not  appearing  that  he  collected  anything  prema> 
turely,  or  kept  on  hand  any  unreasonable  sum. 

Civil  AcnoN,  tried  before  Moore,  e/i,  at  Spring  Term,  1875, 
of  Bertie  Superior  Court,  upon  exceptions  to  the  report  of 
the  referee,  to  whom  the  cause  was  referred  to  state  an  ac- 
count of  the  defendant  as  guardian  of  the  feme  plaintiff,  and 
the  intestate  of  the  plaintiff,  Freeman. 
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The  facts  pertinent  to  the  case  as  decided,  afe  stated  in  the 
opinion  of  the  court. 

The  exceptions  were  overruled,  and  judgment  rendered  in 
favor  of  the  plaintiffs ;  and  thereupon  the  defendants  appealed. 

Gilliam  ck  Prudei)^  for  appellants. 
8iniih  d?  Stro7ig,  contra. 

Rodman,  J.  jFtrat  exemption,  Tlie  defendant  was  appointed 
guardian  of  the  plaintiff  in  1857.  The  referee  does  not  state 
at  what  time  he  came  to  a  settlement  with  the  administrator 
of  her  father,  and  received  from  him  the  notes  mentioned  un- 
der the  heads  of  the  several  excjeptions.  We  assume  that  he 
did  so  soon  after  his  appointment. 

In  December,  1862,  the  defendant  assigned  or  delivered  to 
one  Isaac  Freeman  a  note  made  by  Floyd,  Pugh  and  Cotton,. 
and  also  one  made  by  Walston,  Pugh  and  Cotton,  which  he 
held  as  guardian,  and  which  together  amounted  to  $3,425.30. 
In  exchange  he  took  the  note  of  said  Freeman  for  that  amount, 
payable  to  him  as  guardian,  to  which  James  Freeman,  the  son 
of  Isaac,  afterwards  became  a  surety.  Isaac  Freeman  was  a 
man  of  wealth,  and  in  good  credit;  his  son  James  had  but 
little  means.  The  makers  of  the  notes  which  the  defendant 
assigned  to  Isaac  were  men  apparently  of  large  means.  Their 
property,  however,  consisted  mostly  of  slaves,  and  they  owed 
more  than  the  value  of  their  lands.  The  referee  finds  that 
"  this  exchange  of  notes  was  enjomed  by  a  prudent  regard  for 
the  interests  of  his  wards,"  and  that  the  notes  which  the  de- 
fpnrloTif  OCC1  rrnoH  wnnld  have  been  a  total  loss  if  he  had  re- 
tained them  until  the  end  of  the  war,  whereas,  it  is  probable 
that  a  considerable  sum  will  be  recovered  fi'om  the  note  of 
Freeman.  The  referee  nevertheless  has  charged  the  defen^ 
dant  with  the  full  amount  of  the  notes  which  he  assigned,, 
and  the  Judge  confirmed  his  report.  Defendant  excepted. 
24 
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According  to  the  familiar  principles  which  govern  the  lia- 
bility of  guardians,  we  think  the  plaintiflF  has  no  right  to  com- 
plain in  this  matter.  No  fraud  is  imputed  to  the  defendant, 
and  he  seems  to  have  acted  with  a  prudence  and  foresight  un- 
usual at  that  time.  It  is  true  he  did  not  take  a  grtod  surety 
from  Isaac  Freeman,  when  it  appears  that  Isaijac  might  have 
given  one,  if  he  had  been  inclined  to.  But  it  does  not  appear, 
but  that  if  any  other  surety  than  James  had  been  insisted  on, 
Isaac  might  have  refused  the  exchange.  It  is  unnecessary  to 
repeat  what  has  been  so  often  said.  If  it  be  a  case  in  which 
a  guardian  has  a  discretion,  and  it  has  been  honestly  exercised, 
the  courts  will  not  hold  him  liable  for  the  results.  In  tliis 
case  he  had  tlie  power  to  exchange  property  of  his  wards 
which  he  thought  hazardous,  for  other  property,  and  the  ex- 
change was  not  only  honest,  but  seems  to  have  been  fortunate. 

We  do  not  concur  with  the  Judge.  This  exception  is  sus- 
tained. The  plaintiffs  are  entitled  to  have  assigned  to  them 
the  note  of  Isaac  Freeman,  and  to  have  all  that  has  been,  or 
that  may  be,  collected  on  it. 

Second  exception.  The  defendant,  as  guardian,  received 
Irom  the  administrator  a  note  of  Askew,  which  was  without 
surety.  He  surrendered  this  note  on  taking  from  Askew  one 
payable  to  himself  as  guardian,  but  \vithout  surety.  Askew 
was  in  independent  circumstances.  It  was  the  statutory  duty 
of  the  defendant  either  to  have  collected  the  money  or  to  have 
required  Askew  to  give  a  surety.  That  Askew  was  in  good 
credit,  or,  in  fact,  rich,  did  not  exempt  the  defendant  from  the 
performance  of  a  duty  required  by  statute.  It  was  not  a  caae 
in  which  he  had  a  discretion.  He  is  liable  for  the  amount  of 
this  debt.     This  exception  is  overruled. 

Third  exception.  For  the  same  reasons  the  defendant  is 
properly  charged  with  the  unpaid  residue  of  the  Holly  debt 
This  exception  is  overruled. 

fourth  exception.    The  property  of  the  wards  consisted  of 
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lands,  slaves  and  notes.  The  guardian  rented  out  the  lands 
and  hired  out  the  slaves  each  year,  upon  the  terms  that  he  did 
not  oblige  himself  to  take  payment  of  the  rents  and  hires  in 
Confederate  money,  and  would  not  do  so,  except  so  far  as 
money  might  be  needed  for  the  support  of  his  wards.  He 
did  receive  Confederate  money  for  these  rents  and  hires.  He 
also,  during  the  war,  received  payment  of  sundry  notes  due  •to 
his  wards  which  were  then  apparently  good,  in  Confederate 
currency.  All  tliese  sums  were  expended  in  the  support  and 
education  of  the  wards.  In  some  years  he  expended  for  that 
purpose  more  than  the  income  of  the  year.  But  it  does  not 
appear  that  during  the  whole  term  of  his  guardianship,  he 
expended  more  than  the  whole  income  of  the  wards'  estate. 
Whether  the  terms  of  renting  and  hiring  damaged  the  interests 
of  the  wards,  does  not  appear.  It  is  noc  material  to  inquire 
whether  they  were  the  wisest  that  could  have  been  adopted. 
It  was  a  case  in  which  the  guardian  was  obliged  to  use  a  dis- 
cretion, and  as  he  did  it  honestly,  he  is  not  liable  for  the  re- 
salts,  whether  good  or  ill.  We  think,  also,  he  was  justified 
in  receiving  payment  of  old  debts  in  Confederate  money,  if 
the  money  was  needed  for  paying  taxes,  or  for  the  support 
and  education  of  his  wards.  He  could  obtain  payment  in  no 
other  money,  and  of  course  nobody  would  give  more  for  a  note 
than  it«  face  value.  We  think,  as  to  these  transactions,  the 
gnardian  should  be  charged  with  wliat  he  received,  and  cred- 
ited with  what  he  paid  out,  it  not  appearing  that  he  collected 
anything  prematurely,  or  kept  on  hand  any  unreasonable  sum. 
With  regard  to  the  loss  from  exchanging  the  old  issue  of 
Confederate  currency  for  new,  we  are  of  opinion  that  it  should 
mot  fall  on  the  guardian.  The  sum  he  had  on  hand  ($2,500) 
was  not  more  than  it  was  prudent  to  have,  in  view  of  the 
needs  of  his  wards,  and  the  exchange  at  a  discount  of  one- 
third  was  a  loss  which  everybody  suffered,  and  which  he  could 
not  help. 


Digitized 


by  Google 


372  m  THE  SUPREME  COURT. 

Wallinoton  V,  MoNTQOMBRTy  Ex'r. 


Judgment  below  reversed,  and  case  remanded  to  be  pro- 
ceeded in,  in  conformity  with  this  opinion. 

Let  this  opinion  be  certified.  The  defendant  will  recover 
costs  in  this  court. 

Per  Cubiam.  Judgment  accordingly^ 


JAMES  WALLINGTON  v.  A.  D.  MONTGOMERY,  Ex'r. 

An  appeal  does  not  lie  from  the  Superior  to  the  Supreme  Courts  upoo 
the  refusal  of  the  Judge  below  to  pass  upon  the  competency  of  evi- 
dence and  its  materiality,  especially  before  the  trial. 

{Chilch  V.  Martin,  68  N.  C.  Rep.  307;  Gray  v.  Gaither,  71  N.  O.  Rep. 
56,  cited  and  approved.) 

Civil  AcnoK,  on  a  bond,  heard  before  Ken\  «/.,  at  Fall 
Term,  1875,  of  the  Superior  Court  of  Rockingham  county. 

The  action  was  brought  to  recover  $12,000,  alleged  to  be 
due  the  plaintiff  as  assignee  of  one  E.  M.  Powell.  After  issue 
joined,  the  defendant  took  the  deposition  of  a  non-resident 
witness,  under  a  commission,  returnable  to  Fall  Term,  1875, 
and  during  the  term  the  deposition  came,  directed  to  the 
Clerk,  in  a  sealed  envelope.  Notice  was  served  upon  plain- 
tiffs counsel  to  be  present  at  the  opening  thereof.  The  plaintiflTs 
counsel  did  not  attend,  but  having  examined  the  witness,  he 
wrote  as  follows  :  "  The  plaintiff,  notified  of  the  opening  and 
p:i:«:r^'  en  rlcpcriticns  of  John  W.  Montgomery,  taken  in  be- 
half of  the  defendant,  has  no  objection  to  the  regularity  of 
the  taking,  but  he  excepts  to  tlie  propriety  and  legal  sivfficieney 
of  the  questions  propounded  to  the  witness,  each  and  CTery 
one  of  them,  and  to  the  answers  thereto.  If  his  exceptions 
were  overruled,  the  Clerk  will  enter  an  appeal  to  the  Judge  of 
the  court." 
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The  Clerk  overraled  the  exceptions  and  entered  the  appeal. 
la  the  calling  of  the  docket  the  case  was  not  called  for  trial, 
but  the  defendant  directed  the  attention  of  tlie  court  to  the 
exceptions,  and  moved  the  court  to  pass  upon  the  same.  The 
plaintiff  stated  that  the  exceptions  and  appeal  was  only  in- 
tended as  a  reservation  of  the  riglit  of  objection  as  to  the  com- 
petency of  the  evidence.  The  defendant  insisted  that  the  court 
«hould  pass  upon  the  exceptions,  and  the  court  refusing  to  do 
so,  until  the  deposition  should  be  offered  in  evidence  upon  the 
trial  of  the  cause,  the  defendant  appealed. 

Scales  cfe  Scales^  for  appellant. 

DlUard  cfe  Oilmer^  and  Gray  cfe  Stmnps^  contra. 

Bynum,  J.  The  refusal  of  his  Honor  to  pass  upon  the 
competency  of  the  evidence  and  its  materiality  before  the 
trial,  was  not  the  subject  of  appeal,  any  more  than  from  his 
refasal  to  try  or  continue  a  cause,  or  from  his  order  to  allow 
or  disallow  an  amendment.  If  in  the  course  of  a  trial  a  ques- 
tion is  objected  to  and  ruled  out  by  the  court  as  irrelvant,  or  a 
witness  is  rejected  as  incompetent,  an  appeal  cannot  tlien  be 
taken  and  the  trial  arrested,  but  exceptions  are  made  and  the 
trial  progresses. 

In  the  case  before  us,  the  appeal  was  taken  on  a  ruling  from 
irhich  no  appeal  lay,  even  had  it  been  made  on  the  trial  and 
in  proper  time,  instead  of  in  anticipation  of  a  trial,  wlien  the 
epart  had  no  jurisdiction  whatever  to  pass  upon  the  objections. 
The  court  was  right  in  refusing  to  decide  at  that  time,  but  in 
error  in  allowing  the  appeal. 

An  appeal  can  only  be  taken  from  "  a  judicial  order  or  de- 
termination of  a  Judge  upon  or  invohnng  a  matter  of  law  or 
legal  inference,  which  affects  a  substantial  right  claimed  in 
^ny  action  or  proceeding,  or  which,  in  effect,  determines  the 
justion  and  prevents  a  judgment  from  which  an  appeal  might 
be  taken,  or  discontinues  the  action  or  grants  or  refuses  a  new 
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trial."  C.  C.  P.,  sec.  299.  This  was  not  such  "  judicial  order 
or  determination  "  as  is  embraced  in  the  statute.  ChiUh  t. 
Martin,  68  N.  C.  Rep.,  307  ;  6V//y  v.  On  If  her.  71  N.  C.  Rep., 
55.  The  appeal  having  been  improvidently  allowed,  must  be 
dismissed. 

Pke  Curiam.  Appeal  dismissed. 


(1) 

WM.  DAVIS  r.  THE  BOARD  OP  COMMTSSIONTERS  OP  8T0KE& 

COUNTY  and  JOHN  P.  POINDKXTER. 

(2) 

WILLIAM   DAVIS   «.    THE    BOARD    OP   COMMISSIONERS  OP 

STOKES  COUNTY. 

(72  N.  0.  Rep.,  441.) 

A  County  Court  borrowed  in»>ney  of  a  bank,  to  aid  the  rebellion:  EM^ 
that  it  was  not  the  duty  of  the  County  Court  to  pay  the  debt;  nor 
could  the  bank  have  made  the  county  pay  it.  Subsequently  the 
County  Court  borrowed  the  money  to  pay  thin  bank  debt:  Held^  that 
the  cpunty  was  not  bound,  either  on  the  bund  given,  or  on  any  impUed 
contract,  to  pay  ttie  same,  as  it  might  have  been,  if  the  money  had 
been  applied  to  some  legitimate  object,  as  to  support  the  po«r.  and 
such  like. 

The  surety  on  the  bond  of  the  county,  acting  for  himself,  and  notas 
agent  for  the  county,  i>ecomcd  liable  to  the  party  who  loaned  the 
money  for  no  illegal  purpose. 

Petition  to  rehear  the  two  cases,  decided  in  this  court  at 
January  Term,  1875,  and  which  are  reported  in  72  N.  C. 
Rep.  441.  . 

The  plaintiff  moved  the  court  to  re-hear  upon  the  ground 
in  the  first  named  case,  that  there  was  error  in  the  judgment 
and  decision  aforesaid  in  this,  that  although  the  eountv  of 
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Stokes  is  not  liable  on  the  note,  yet  it  is  liable  on  the  implied 
contract  to  repay  the  money  borrowed  of  Poiudexter,  to  whose 
rights,  on  payment  of  tlie  $500,  tlie  plaintiff,  Davis,  was  su- 
brogated /WW  tatito,  which  it  received  and  appropriated  to  its 
own  use,  and  that  use  held  not  to  be  an  unlawful  one." 

That  in  the  second  case,  "  there  was  error  in  the  judgment 
and  decision  aforesaid  in  this,  that  although  the  county  of 
Stokes  is  not  liable  on  the  note,  yet  it  is  liable  on  the  implied 
contract  to  repay  the  plaintiff's  money  which  it  received  and 
appropriated  to  its  own  use,  and  that  use  held  not  to  be  an 
unlawful  one. 

For  a  further  statement  of  the  facts,  see  the  report  of  the 
cases  in  72  N.  C.  Rep.  241,  and  the  opinion  of  the  court 
therein. 

S/tf'pp  dk  Baify,  for  the  petitioner. 
J.  F.  Graves^  Watson  c6  Gltn^  contra. 

Ebade  J.  We  have  with  care  considered  what  we  said, 
and  examined  the  authorities  cited  upon  the  rehearing.  (See 
same  case  reported  in  72  N.  C.  Rep.  441.)  And  we  do  not 
see  the  alleged  error. 

In  Ptmnie^ier  v.  Davifiy  67  N.  C.  Rep.  112,  cited. by  the 
plaintiff,  the  liability  of  the  couhty  was  not  involved  ;  bnt  the 
liability  of  the  present  plabitiff,  who  was  then  defendant  as 
surety  of  the  county. 

And  when  it  is  remembered  that  a  county  may  be  liable 
when  the  princpal  is  not,  it  will  be  seen  that  that  case  has 
nothing  to  do  with  this,  which  involves  the  liability  of  the 
coufi'y  alone.  In  the  opinion  delivered  in  this  case  upon  the 
firet  hearing,  it  is  illustrated  how  a  surety  may  be  liable  when 
tlie  principal  is  not :  surety  of  infant,  /ei/te  a^veri^  a  county 
undertaking  to  build  a  church,  &c. 

But  now  it  is  insisted,  that  although  the  county  was  not 
liable  upon  the  h(ynd  to  Poindexter,  because  it  was  tUtra  viresy 
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yet,  inasmuch  as  the  county  actually  received  the  money  and 
applied  it  to  county  purposes;  and  inasmuch  as  the  plaintiff, 
as  surety,  has  paid  tfie  debt  for  the  county,  there  is  a  moral 
obligation  upon  the  county  to  pay,  and  an  iinj^lied  promise 
that  it  will  pay. 

It  is  the  duty  of  a  county  to  support  its  poor  and  to  levy 
taxes  for  tliat  purpose ;  but  it  lute  no  power  to  hrrrffw  money 
and  give  its  hitmfs  for  that  purpose,  (as  we  will  suppose  for 
the  sake  of  the  argument,)  and  a  suit  upon  such  hoful  would 
fail.  But  if  the  county  received  the  money  and  used  it  for 
the  support  of  the  poor,  the  plaintiff  has  cited  very  respectable 
authority  that  the  county  would  be  liable  upon  an  imphed 
contract.  Let  it  be  admitted  that  it  would  be  liable.  But  it 
is  not  the  duty  of  a  county  to  build  churches,  and  if  the  county 
board  were  to  borrow  money,  with  or  without  a  bond,  for 
sucli  purpose,  the  county  would  not  be  liable  in  any  form. 

The  want  of  attention  to  that  distinction  has  led  the  plain- 
tiff into  error.  The  board  is  the  agent  of  the  county  to  sup- 
port the  poor,  but  is  not  its  agent  to  build  churches,  although 
the  building  of  churches  is  not  infected  with  any  turpitude. 
But  if  the  board  borrows  money,  either  to  support  the  poor  or 
to  build  a  chm-ch,  and  gives  its  bond,  with  A  B  as  surety, 
then  the  nujety  is  liable  whether  the  board  is  or  not. 

Apply  these  principles  to  our  case.  The  County  Court  of 
Stokes  borrowed  money  of  the  bank  to  aid  the  rebellion — was 
it  the  duty  of  the  county  to  pay  that  debt  ?  Of  coui-se  not 
Could  tlie  bank  have  made  the  county  pay  it  ?  Of  course 
not.  When  therefore  the  County  Court  subsequently  bor- 
rowed money  and  gave  its  bond  to  pay  that  debt,  it  simply  did 
what  it  had  no  power  to  do,  and  therefore  the  county  ^vas  not 
bound  upon  an  implied  contract,  as  it  might  have  been  if  the 
money  had  been  applied  to  something  that  the  county  was 
obliged  to  do — as  to  support  the  poor.  But  still,  the  plaintiff 
by  becoming  surety  on  the  bond,  acting  for  himself  and  not  as 
agent  for  a  county,  became  liable  to  Poindexter,  who  loaned 


Digitized 


by  Google 


JANUARY  TERM,  1876.  377 

Tboxubb  v.  Thb  Kiohmomd  a  Dasivillb  Railroad  Co. 

his  money  for  no  illegdl  pnrpose.  And  now,  as  we  said  in  the 
former  opinion,  "  when  the  plaintiff  caUs  npon  the  people  of 
Stokes  connty  to  reimburse  or  indemnify  him,  they  have 
the  right  to  answer  that  he  was  not  their  surety,  that  the 
County  Court  was  not  their  agent  to  contract  that  debt,  and 
therefore  they  are  not  liable. 

And  so  we  have  to  repeat  what  we  said  in  our  former 
opinion,  that  notwithstanding  the  hardship  upon  the  plaintiff 
and  the  shame  upon  the  defendants,  the  decision  must  stand. 

Feb  Cukiam.  Petition  to  re-hear  dismissed. 


QEORQE  R.  TROXLER  t>.  TRE  RIOFIMOND  &  DANVILLE  RAIL- 
ROAD COMPANY. 

It  is  negUgence  in  a  Rnilroad  rompanj  to  place  near  its  track  and  suf- 
fer to  remain  tliere^  a  pile  of  old,  dry,  combustible  sills,  which,  be- 
ing set  on  fire  by  one  of  the  company *s  engines,  cnmmuuicated  the 
fire  to  the  fence  of  the  plaintiff  which  was  thus  burned. 

And  although  there  was  an  intervening  fence  between  the  pile  of  sills 
and  the  plaintiff*s  fence,  to  which  it  was  joined,  which  intervening 
fence  caught  and  was  burned,  and  from  which  the  plaintifiTs  fence 
was  directly  fired,  still,  if  the  burning  of  the  sills  was  the  cause  of  the 
intervening  fence  catching  fire  and  the  same  was  directly  set  on  fire 
by  the  engine  itself,  the  plaintiff  is  entitled  to  recover. 

It  is  no  go<Kl  CHUse  to  set  aside  the  verdict  of  a  jury,  on  the  ground, 
Btich  v(?rdict  did  not  speciHcdly  respond  to  the  issues,  when  the  issues 
(in  writing)  were  handed  to  tie  Judge  by  the  defendant's  counsel, 
after  the  charge  of  his  Sonor  was  concluded,  and  the  jury  had  risen 
to  retire;  and  especially  when  his  Honor,  after  reading  aloud  the 
issues,  handed  the  p'i|)er  to  the  jury,  who  did  not  return  it,  but  whose 
verdict  substantially  covered  such  issues. 

Civil  Action,  to  recovw  damages  for  the  burning  plain tiflPs 
fence,  tried  at  December  Term,  1875,  of  Guilford  Superior 
Court,  before  his  Honor,  Judge  Kcrt. 
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On  the  trial  in  the  court  below,  the  plaintiflF,  examined  as  a 
witness,  testified:  That  on  the  9th  of  April,  1873,  about  one 
hundred  panels  of  his  fence  was  destroyed  by  fire ;  that  the 
fence  was  joined,  to  another  fence  at  nearly  a  right  angle, 
which  latter  began  about  a  rail's  length  from  a  cattle  guard  on 
defendant's  road,  thence  running  west  for  a  short  distance, 
when  an  angle  was  made,  and  thence  north,  bearing  away  from 
the  line  of  raid  road,  which  at  that  point  ran  northeast  and 
southwest,  until  it  reached  the  junction  with  plaintiffs  fence, 
distance  about  one  hundred  panels.  As  to  this  last  one  hun- 
dred panels,  it  was  stated  that  the  same  was  on  the  land  of 
one  Chilcut,  who  said  that  the  fence  belonged  to  the  plaintiff; 
for  this  reason  the  plaintiff  claimed  it ;  but  his  Honor  held 
that  he  had  shown  no  title  to  this  part  of  the  fence,  and  could 
not  recover  •damages  for  its  loss.  In  the  opinion  of  tlie  plain- 
tiff the  damage  caused  by  the  destruction  of  the  other  portion 
of  his  fence,  amounted  to  twenty-five  dollars. 

One  Vanstory,  in  behalf  of  the  plaintiff,  stated  that  he  was 
at  work  in  a  field  on  the  south  side  of  the  railroad,  on  the 
morning  of  the  said  9th  of  April,  1873,  and  that  about  10  or 
11  o'clock,  A.  M.  the  freight  train  of  the  defendant  passed 
going  to  Greensboro  ;  that  after  it  passed  and  before  it  was 
out  of  sight,  he  observed  fii*e  blaze  up  at  or  near  tlie  cattle 
guard ;  that  he  at  once  went  to  the  spot,  and  found  the  grass, 
which  had  blown  up  in  great  quantities  around  a  pile  of  old 
sill  near  the  track,  and  between  that  track  and  the  fence,  as 
also  the  sills,  all  on  fire,  and  the  fire  making  out  towards  the 
fence ;  and  that  both  the  sills  and  fence  were  consumed. 

On  his  cross-examination,  the  witness  stated,  that  the  fence 
was  an  old  fence  opposite  the  pile  of  sills ;  that  he  could  step 
over  it  in  places,  and  that  it  was  grown  up  with  briers  and 
bushes,  and  that  a  quantity  of  what  is  known  as  "tickle  grass*^ 
had  accumulated  against  the  fence,  as  well  as  around  and 
against  the  said  pile  of  sills.  The  witness  denied  that  he  had 
eve;  stated  that  there  were  no  sills  there. 
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Other  witnesses  were  examined  for  the  plaintiff,  who  testi- 
fiedy  that  on  the  morning  aforesaid,  other  fires  at  different  points 
were  caused  by  tlie  same  freight  train  ;  that  they  saw  tlie  fire 
at  the  cattle  guard,  and  that  they  had  noticed  tlie  pile  of  old 
sills  spoken  of,  and  that  they  were  rotten,  dry,  very  conbusti- 
ble  and  easily  ignited  by  a  spark  ;  and  that  they  were  burned 
on  the  occasion  spoken  of. 

On  behalf  of  the  defendant,  one  Gibbs  testified,  that  he  was 
an  employee  of  defendant  in  the  shop  near  Richmond,  and 
examined  all  engines  which  were  going  out  on  a  trip,  and  on 
their  return  ;  that,  hearing  of  this-  fire,  he  examined  this  en* 
gine  particularly  when  it  returned  to  Richmond,  and  found  it 
in  complete  order,  including  smoke  stack,  spark  arrester,  &c.. 
Witness  described  the  spark  arrester  and  its  use.  Stated  on 
his  cross-examination,  that  spark  arresters  from  long,  continued 
use,  would  wear  out.  (The  engine  was  purchased  from  the 
United  States  in  1865.) 

Mark  Adams  for  defendant  testified,  that  he  was  an  engin- 
eer in  defendant's  employ  at  the  time  mentioned  and  still  is  ;^ 
that  he  did  not  think  he  ran  the  freight  train  on  the  occasion 
of  the  fire  alluded  to,  still  if  he  was  running  that  train,  tlie 
engine  was  in  good  order ;  he  always  examined  his  engines 
before  starting  on  a  trip.  On  his  cross-examination,  ho  stated 
that  he  considered  spark  arresters  a  sure  preventive  against 
the  escape  of  sparks,  though  sparks  could  sometimes  be  thrown 
out  from  ash  pans,  but  they  could  not  get  outside  the  rails. 

The  section  master  on  that  part  of  the  road,  stated  in  his 
evidence  for  defendant,  that  there  was  no  pile  of  sills  at  the 
place  spoken  of  by  the  witness,  Vanstory  and  others ;  that 
there  was  a  pile  about  seventy-five  yards  south  of  the  place, 
and  another  about  one  hundred  yards  north ;  that  he  knows  the 
place  described  by  Vanstory,  but  he  has  never  seen  any  charred 
ends  of  sills  or  ashes  there  ;  that  he  goes  over  his  section  nearly 
every  day,  never  permitting  more  than  two  days  to  pass  with- 
out inspecting  it.     This  witness  further   testified,  that  he  had 
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heard  Vanstory  make  a  statement  contrary  to  his  testimony  on 
this  trial,  as  to  where  the  fire  originated.  On  his  cross-exam- 
ination, the  witness  stated,  that  he  did  select  one  William 
Pritchett,  on  the  part  of  the  road,  to  act  with  one  Rankin,  in 
assessing  plaintiff's  damage  for  the  burning  of  his  fence,  and 
to  report  the  same  to  the  authorities ;  that  he  stated  in  that 
report,  that  the  burning  was  caused  by  defendant's  engine ; 
that  he  is  accustomed  to  report  all  losses,  whether  of  stock 
killed  or  anything  else. 

It  was  also  in  evidence,  that  it  was  a  very  dry  time,  and 
and  that  the  said  9th  of  April,  1873,  was  a  very  windy  day, 
and  that  the  wind  blew  from  south-east  to  north-west 

The  plaintiff  insisted  that  the  defendant  was  guilty  of  neg- 
ligence ;  in  the  first  place,  because  from  the  large  number  of 
fires  kindled  by  the  engine  in  its  wake  on  that  day,  it  was 
evident  that  the  engine  was  not  in  a  proper  condition  to  pre- 
Tent  the  emission  of  sparks ;  and  in  the  Be(H)nd  place,  that  the 
placing  by  defendant,  near  the  track,  of  a  pile  of  old,  dry, 
combustible  sills,  in  which  the  fire  first  ignited,  or  around 
which  much  dry  and  combustible  grass  and  other  material  had 
accumulated  and  ignited  from  the  sparks,  was  negligence. 

The  defendant  in  reply  contended  : 

1.  That  the  fire  did  not  catch  from  the  engine. 

2.  That  the  Railroad  Company  was  guilty  of  no  negligence. 

3.  That  the  plaintiff  was  guilty  of  contributory  negligence. 
His  Honor  instructed  the  jury,  that  if  from  all  the  evidence 

they  believed  that  on  the  9th  day  of  April,  1873,  the  engine 
of  the  defendant  was  supplied  with  a  proper  spark  arrester, 
and  that  the  same  was  in  good  order,  the  defendant  was  not 
guilty  of  negligence  so  far  as  the  engine  was  concerned  ;  and 
further,  if  they  believed  that  the  tire  from  the  defendant's 
engine  first  ignited  the  fence,  connecting  with  tlie  fence  of  the 
plaintiff  as  stated,  and  was  communicated  to  plaintiff's  fence, 
tlie  defendant  was  guilty  of  no  negligence.  But  if  tliey  be- 
lieved that  the  defendant  had  placed  near  its  track  a  pile  of 
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old,  dry,  combustible  sills,  and  that  the  fire  from  the  engine 
first  ignited  the  sills,  and  was  communicated  thence  to  the 
fence  near  by,  and  thence  to  the  plaintiff's  fence,  the  defen- 
dant was  guilty  of  negligence. 

At  the  conclusion  of  his  Honor's  charge,  and  while  the 
jury  had  risen  to  retire,  the  defendant's  counsel  asked  the 
court  to  submit  two  other  issues  to  the  jury,  at  the  same  time 
handing  his  Honor  a  paper  containing  said  issues,  which  his 
Honor  read  aloud  and  handed  to  tlie  jury.  This  paper  was 
not  returned  by  the  jury  with  their  verdict.  The  verdict  was 
returned  to  the  Clerk  in  the  following  form :  "  We  find  the 
fire  was  caused  by  sparks  from  defendant's  engine ;  that  the 
defendant  was  guilty  of  negligence  ;  and  we  assess  the  plain- 
tiff's damage  at  fiifteen  dollars." 

The  case  states  tliat  at  the  re-opening  of  the  court  on  Mon- 
day morning — ^the  jury  wlio  rendered  the  foregoing  verdict 
having  been  discharged — the  counsel  for  the  defendant  pre- 
sented to  the  court  the  following  paper : 

"  Was  there  a  pile  of  sills  between  defendant's  track  and 
the  fence,  at  the  place  of  the  tire  ?     Answer :" 

"  Did  the  fire  ignite  in  the  sills  (if  there  was  such  pile,)  or 
in  the  fence  ?     Answer  :" 

Which  paper  his  Honor  stated  was  substantially  a  copy  of 
that  handed  to  the  jury. 

Defendant's  counsel  then  moved  to  set  aside  the  verdict,  or 
to  adjudge  that  it  was  no  verdict,  because  the  jury  had  failed 
to  respond  to  the  written  issues  submitted  to  them.  Motion 
refused,  and  defendant  excepted. 

Defendant's  counsel  ^^c^^  r^":v?'!  to  s'^t  nsid'?  the  v?'"^^*'"*  t?s 
being  contrary  to  the  weight  of  the  evidence  as  to  negligence  ; 
motion  again  refused. 

Said  counsel  then  moved  for  judgment  in  favor  of  defen- 
dant, 7i07i  obstante  ve^'edictu,  on  the  ground  that  the  plaintiff 
was  guilty  of    contributory  negligence,  and   therefore  could 
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not  recover.     Motion   refused   by   the   court,  and  defendant 
again  excepted. 

The  plaintiff  had  judgment  in  accordance  with  the  verdict, 
and  the  defendant  appealed. 

Mm^chead^  for  appellant. 
Dlllard  <&.  Gilmtrt\  contra. 

Reade,  J.  I.  His  Honor  charged  the  jury  that  "  if  the 
defendant  had  placed  near  its  track  a  pile  of  old,  dry,  combus- 
tible sills,  and  that  fire  from  the  defendant's  engine  first  ignited 
the  sills  and  thence  tlie  plaintiff's  fence  was  burned,  then  the 
defendant  was  guilty  of  negligence." 

The  correctness  of  this  charge  is  too  plain  for  controversy. 

II.  Admitting  that  to  be  so,  still  the  defendant  insists  that 
plaintiff  was  guilty  of  contributory  negligence,  and  therefore 
was  not  entitled  to  recover. 

It  is  not  stated  in  what  the  alleged  contributory  negligence 
^consisted,  but  there  was  evidence  that  the  pile  of  old  sills 
caught  fire  and  communicated  fire  to  a  fence,  near  by,  which 
was  connected  with  it,  a  good  distance  off;  and  that  the  inter- 
mediate fence  was  old  and  was  grown  up  with  grass,  and  was 
highly  combustible.  And  we  suppose  that  the  alleged  con- 
tributory negligence  consisted  in  the  plaintiff's  joining  his 
fence  to  that.  But  the  defendant  has  no  right  to  complain ; 
for  liis  Honor  charged  that  if  the  fire  caught  that  fence  from 
the  engine,  then  the  plaintiff  could  not  recover.  So  that  the 
amount  of  the  finding  of  the  jury  is  that  the  burning  resulted 
solely  from  the  old  sills. 

III.  After  the  testimony  and  the  arguments  of  counsel  and 
the  charge  of  the  Judge  were  all  closed,  and  the  jury  had 
risen  to  retire,  the  defendant's  counsel  handed  up  to  his  Honer 
two  issu^  in  writing,  and  requested  him  to  submit  them  to  the 
jury.  His  Honor  read  the  issues  aloud  and  handed  them  to 
the  jury ;  and  the  jury  did  not  return  the  paper  and  did  not 
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specifically  respond  to  the  issues.  And  for  this  the  defendant 
insisted  that  the  verdict  should  be  set  aside.  His  Honor  knew 
better  than  we,  what  consideration  to  give  to  such  irregular 
practice.  The  defendant  certainly  had  no  right  to  complain 
that  he  did  not  give  enough.  If  the  issues  were  embraced  in 
what  had  been  already  submitted  to  the  jury,  he  had  no  right 
to  have  them  repeated.  And  if  they  were  new  issues,  he  had 
no  right  to  have  them  made  then.  It  appears,  howaver,  that 
said  issues  were,  as  to  whether  the  pile  of  sills  were  there,  and 
whether  there  was  contributory  negligence.  Both  of  which 
had  been  fairly  submitted  to  the  jury,  and  although  they  did 
not  return  the  paper,  yet  their  verdict  covered  the  issues. 
There  is  no  error. 

Pkb  Curiam.    Judgment  affirmed. 


WILLIAM  PUGH  f.  LEANDER  YORK. 

Apt  time  sometimes  depends  upon  lapse  of  time,  as  where  a  thing  is 
required  to  be  done  at  the  first  term,  or  within  a  given  time,  it  cannot 
be  done  afterwards.  But  it  more  usually  refers  to  the  order  of  pro- 
ceeding, as^  or  suitable. 

Eenee,  when?  a  defendant  filed  a  petition  for  a  reotyrdariy  to  remove  a 
case  from  a  Justice^s  to  the  Superior  Court,  and  during  the  pendency 
thereof,  and  before  motion  in  the  Superior  Court  to  place  the  case  upon 
the  trial  docket,  the  defendant  obtained  his  discharge  in  bankruptcy: 
Beld^  that  the  defendant  had  not  been  guilty  of  laches  because  two 
years  had  elapsed  since  his  discharge,  before  making  said  motion  and 
praying  to  be  allowed  to  plead  such  discharge. 

No  time  is  prescribed  within  which  a  discharge  in  bankruprcy  is  to  be 
pleaded.  If  it  is  done  in  proper  order^  ittnakes  no  differenee  whether 
the  time  be  long  or  short. 

This  was  a  Civil  AcnoK,  originally  commenced  in  a  Court 
of  Justice  of  the  Peace,  and  brought  bj  writ  of  reoordari^ 
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to  the  Superior  Court  of  Randolph  county,  where  it.  was 
heard  at  Spring  Term,  1875,  before  his  Honor,  Kerr,  J. 

The  facts  pertinent  to  tlie  points  raised  and  decided  in  this 
court,  arc  fully  stated  in  the  opinion  of  Justice  Keade. 

From  the  refusal  of  his  Honor  to  place  the  case  on  the 
trial  docket,  the  defendant  appealed. 

MendenhaU  cfe  Staples^  Tourgee  ds   Gregory^  for  appellant 
Scott  cfe  Caldwelly  contra. 

Rbade,  J.  The  plaintiff  had  obtained  judgment  against 
the  defendant  before  a  Justice  of  the  Peace.  The  defendant 
had  filed  a  petition  for  a  writ  of  recorrlari  to  take  the  case  up 
to  the  Superior  Court.  While  that  petition  was  pending,  and 
before  the  Superior  Court  had  determined  whether  it  should 
be  put  upon  the  trial  docket,  the  defendant  was  declared  a 
bankrupt,  and  received  his  discharge. 

At  Spring  Term  of  the  Superior  Court,  1876,  the  defend- 
ant moved  to  have  the  case  put  upon  the  trial  docket,  and 
offered  to  plead  his  dischai'ge  in  bankruptcy.  His  Honor  re- 
fused to  put  it  upon  the  trial  docket,  upon  the  ground  that 
the  defendant  had  been  guilty  of  laches  in  not  appealing, 
and  refused  to  allow  the  defendant  to  plead  his  discharge  in 
bankruptcy,  because  it  was  not  offered  in  apt  time.  And  in 
this  we  think  his  Honor  was  mistaken. 

Apt  time  sometimes  depends  upon  lapse  of  time,  as  when 
a  thing  is  required  to  be  done  at  the  first  term,  or  witliin  a 
given  time,  it  cannot  be  done  afterwards.  But  it  more  usually 
refers  to  the  order  of  proceeding,  as^^  or  s^nf^M^  time. 

No  time  is  prescribed  within  which  a  discharge  in  bank- 
ruptcy is  to  be  pleaded. 

When  anything  is  done  in  the  proper  order^  then  whether 
the  time  is  long  or  short,  makes  no  difference.  Now,  in  this 
case,  the  very  first  step  taken  after  the  defendant  was  dis- 
charged, was  a  motion  to  docket,  and  to  be  allowed  to  plead 
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the  discharge.  That  waB  in  apt  time,  although  it  was  a  long 
time— some  two  years — after  the  discharge.  Why  no  steps 
had  been  taken  daring  these  two  years,  by  either  of  the  par- 
ties— ^by  the  plaintiff  to  dismiss,  or  by  the  defendant  to  have 
pat  upon  the  trial  docket — does  not  appear ;  nor  is  it  impor- 
tant. There  the  case  stood  upon  the  docket,  continned  from 
term  to  term,  until  Spring  Term,  1875,  when  the  defendant 
moved  to  docket  and  to  plead  his  discharge.  At  an  earlier 
time  he  might  have  moved,  but  at  no  earlier  stoi/e  of  the  pro- 
ceedings. No  step  backwards  was  taken. 
There  is  error.     This  will  be  certified. 

PsR  CuBiAM.  Judgment  accordingly. 


THB  BANK  OP  GREEN8B0R0'  v.  T^E  COMMISSIONERS  of  the 
CITY  OF  GREENSBORO'. 

Under  the  charter  of  the  city  of  Greensboro',  the  Commissioners  thereof 

have  the  power  to  tax  die  stock  of  the  Bank  of  Greensboro'. 
{WiUon  y*  CUy  of  Charlotte^  at  this  term,  cited  and  approved.) 

This  was  a  "controvkbsy  submitted  without  action,'*  and 
decided  by  his  Honor,  Judge  Kerr,  at  Chambers,  in  the  county 
of  Guilford,  —  day  of  January,  1876,  upon  the  following 

CASK  agreed: 

'^  Of  the  ordinances  passed  by  the  Commissioners  of  the^ 
city  of  Greensboro',  there  is  one  for  defraying  the  current 
expenses  of  the  corporation,  for  the  years  1875  and  '76, 
to- wit: 

^  On  all  personal  property,  taxed  at  this  time  by  the  StatC;^ 
25  • 


Digitized 


by  Google 


386  m  THE  SUPREME  COURT. 

The  Bank  of  GHBBNsmmo*  v  ThbCommissionbrs  of  the  Citt  of Grbbnsbobo'. 

within  the  corporate  limits  of  the  citj,  induded  under  the 
name  of  personal  property,  money,  credits,  bonds,  stocks,  &c, 
on  each  one  hundred  dollars  value,  seventy-five  cents  (75  cte./ 

The  Bank  of  Greensboro'  returned  to  the  Township  Trus- 
tees for  assessment,  the  capital  stock  of  said  bank,  for  which 
certificates  had  been  issued  to  the  different  shareholders,  to 
the  amount  of  forty  seven  thousand  dollars  ($47,000),  upon 
which  a  tax  had  been  levied  for  county  and  State  purposes. 
The  Commissioners  of  the  city  of  Greensboro',  in  pursuance 
of  their  charter,  made  out  a  list  of  taxes  for  collection,  and 
included  therein  the  said  stock  of  the  bank,  to  the  amount  of 
forty-seven  thousand  dollars  ($47,000),  and  directed  the  city 
ccdlector  to  collect  the  tax  on  the  same. 

The  Bank  of  Greensboro'  contends  that  under  the  charter 
of  the  city  of  Greensboro',  the  Commissioners  have  not  the 
power  to  collect  taxes  on  bank  stock,  investments,  &c. 

On  the  other  liand,  the  Commissioners  contend  that  they 
have  the  power  to  tax  bank  stock,  as  well  as  all  other  invest- 
ments, under  their  charter. 

It  is  conceded,  that  the  taxes  have  been  demanded  by  the 
city  tax  collector,  and  payment  thereof  refused  by  the  said 
Bank  of  Greensboro'.  And  it  is  agreed  by  and  between  the 
parties  to  this  suit,  to  submit  the  matter  in  controversy  be- 
tween them  for  the  decision  of  the  court ;  and  should  the 
court  be  of  opinion  with  the  defendant,  then  judgment  shaD 
be  entered  up  against  the  plaintiflf  for  the  taxes  due  upon  the 
said  sum  of  forty-seven  thousand  dollars  ($47,000.) 

Should  the  opinion  of  the  court  be  otherwise,  then  judg- 
ment to  be  given  in  favor  of  the  plaintiflf." 

His  Honor  being  of  opinion  with  the  plaintiff,  gave  judg- 
ment accordingly,  whereupon  the  defendant  appealed. 

Staples,  for  the  appellants,  subnMtted : 

Does  section  45,  of  the  charter  of  the  city  of  Greensboro' 
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confer  upon  the  defendants  authority  to  tax  the  capital  stock 
of  banks,  solvent  credits,  &c.  ? 

The  court  will  carry  out  the  intention  of  the  Legislature,  if, 
by  a  reoBonable  oxid  fair  construction  of  tlie  language  used, 
they  can  consistently  do  so.  To  ascertain  fully  what  the  mean- 
ing of  the  clause,  "  On  all  real  and  personal  property  what- 
ever, which  may  at  the  same  time  be  subject  to  taxation  by 
the  State,"  &c.,  used  in  the  charter,  reference  should  be  had 
to  the  subjects  of  taxation  specifically  set  Qut  in  the  act  of  the 
Legislature  to  "  Kaise  Revenue,"  and  also  the  act  to  provide 
for  collection  of  taxes.  See  Public  Laws,  1874:-'75,  chapters 
184  and  185. 

Money,  solvent  credits,  bonds,  and  the  capital  stock  of  Na- 
tional, State  and  private  banks  are  "  subjects  of  taxation"  un- 
der the  State  law.  See  sub-divisions  4,  5,  6,  sec.  9,  chap.  184, 
Pub.  Laws,  1874-'75,  p.  216. 

If  the  charter  authorizes  the  defendants  to  collect  taxes 
upon  stocks,  bonds,  solvent  credits,  &e.,  the  act  is  constitu- 
tional. Pulle7i  V.  Commissioners  of  lialeiyhy  68  N.  C.  Rep., 
451. 

The  power  depends  upon  the  charter.     Ihid, 

It  is  admitted  that  a  reasonable  and  fair  construction  of  the 
charter,  taking  in  consideration  therewith  the  reference  made 
to  the  specific  description  contained  in  the  State  law,  would 
warrant  the  court  in  declaring  that  the  language  used  in  the 
charter  was  intended  to  confer,  and  does  confer  upon  the  de^ 
fendants  the  authority  claimed. 

IHllard  dk  Oilraer^  contra. 

Rodman,  J.  Section  43  of  the  charter  of  the  city  of 
Greensboro'  authorizes  the  city  government  to  annually  levy 
and  collect  the  following  taxes :  "  On  all  real  and  personal 
property  whatever  which  may  at  the  same  time  be  subject  to 
taxation  by  the  State,  an  ad  valorem  tax  not  exceeding  25  cent*i 
on  the  $100  valuation."     This  limit  w^  afterwards  extended 
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by  the  act  of  1874-75,  chap.  184.  The  charter  of  the  bank 
requires  it  to  give  in  its  stock  for  taxation.  So  that  if  the 
stock  but  for  this  provision  would  be  taxable  against  the 
owners,  it  is  taxable  against  the  bank.  The  opinion  delivered 
at  this  term  in  Wilwn  v.  (Jity  of  CharhUe^  declares  that 
stock  in  a  bank  is  taxable  as  property.  This  being  the  only 
question  made  in  tlie  case,  our  opinion  is  that  the  judgment 
be  reversed  and  judgment  be  given  that  defendant  recover  oi 
plaintiff  according  to  tlie  case  agreed. 

Pes  Curiam.     Judgment  reversed,  and  judgment  that  de- 
fendant  recover  of  plaintiff  according  to  case  agreed. 


JOHN   H.   Q4^RRETT  and    wife    r.   THE    BOARD   OF   COMMIS- 
SIONERS of  the  Town  of  EDBNTON. 

In  an  action  to  recover  damages  to  land,  caused  by  the  defendants' 
pondmg  water  thereon  in  the  Fall  of  1873,  it  is  competent  for  the 
plaintiff,  for  the  pnrpoee  of  fixing  the  amount  of  damages,  to  ahow 
the  diminished  products  of  the  land  in  the  Spring  of  1874,  as  com- 
pared with  the  products  of  previous  years  from  the  same  land. 

{Spdman  v«  The  Boanoke  Nav,  Co,^  decided  at  this  term,  cited  and  ap- 
proved.) 

This  was  a  civil  action,  to  recover  damages  for  injnry  to 
land,  tried  before  Eure^ «/.,  at  Spring  Term,  1875,  of  the  Su- 
perior Court  of  Chowan  county. 

The  plaintiffs  were  the  owners,  before  and  siuoe  to  the 
present  time,  of  certain  lots  in  the  town  of  Edenton,  which 
they  regularly  cultivated. 

The  defendants  were  the  Board  of  Commissioners  of  the 
town  of  Edenton. 

Upon  the  trial  in  the  court  below,  the  plaintiffs  introduced 
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evidence  tending  to  show  that  the  defendants  caused  to  be 
opened  a  ditch  upon  the  back  of  the  town  in  September,  1873, 
by  reason  of  which  water  was  ponded  upon  the  plaintiffs'  lots 
during  the  Fall  of  1873,  and  the  Winter  of  1873-'74. 

The  summons  in  this  action  was  issued  on  the  4th  day  of 
April,  1874.  In  their  complaint  the  plaintiffs  demand  dam- 
ages from  the  defendants,  for  ponding  water  on  their  lands. 

The.  plaintiffs  introduced  further  evidence,  and  offered  to 
show  the  diminished  products  of  the  land  in  the  vegetable 
crops  of  the  Spring  of  1874,  and  that  this  diminished  product 
was  in  part  caused  by  the  ponding  of  the  water  on  the  land 
by  the  defendants'  'ditch,  before  the  action  commenced.  To 
this  evidence  the  defendants  objected.  Objection  overruled 
by  the  court,  and  the  defendants  excepted. 

The  jury  returned  a  verdict  for  the  plaintiffs.  Judgment 
in  accordance  therewith,  from  which  judgment  defendants 
Appealed. 

A.  M.  Mo&re  and  Badger  db  Devereux ,  for  appellants. 
OiUiam  i&  Pruilen^  contra. 

Beade,  J.  The  lands  of  the  plaintiffs  were  used  for  culti- 
vation and  the  production  of  crops;  and  they  were  flooded 
with  water  by  th^  defendants  in  the  Fall  of  1873,  and  in  the 
winter  of  1873-74.  The  action  was  commenced  on  the  4th 
of  April,  1874.  The  injury  complained  of  is,  the  flooding 
the  laud.     Damages  are  demanded, 

(1.)  First,  for  injury  to  the  crops; 

(2.)  Secondly,  for  injury  to  the  plaintiff's  health ; 

(3.)  For  injury  to  the  land  itself. 

We  suppose  there  was  no  crop  raised  in  the  Fall  or  Winter. 
It  is  not  alleged  that  there  was.  No  point  seems  to  have 
been  made  about  healtli.  So,  as  we  understand  it,  the  only 
matter  at  issue  was  the  injury  to  the  land  itself. 

Was  the  land  iujured  ?     If  so,  how   much,  seem  to  have 
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been  the  iseuefi.  fn  order  to  show  how  much  the  land  was 
injured,  the  plaintiff  was  permitted  to  show  how  much  the 
crop  of  1874,  made  after  the  action  was  commenced,  was  less 
than  the  crops  of  former  seasons.  To  this  the  defendants  ob- 
jected.    And  that  is  the  only  point  before  us. 

Wliat  is  the  standard  of  value  of  lands  used  for  cultivation  t 
Their  productive  capacity.  How  is  that  best  ascertained  ?  By 
actual  experiment.  If  they  have  usually  yielded  a  given 
quantity,  and  are  then  flooded  so  that  they  cannot  be  eoM- 
vated  at  all,  may  not  their  former  productiveness  be  proved  to 
show  the  amount  of  damage  ?  TJnqiiestionably.  If  they  are 
not  flooded  so  as  altogether  to  prevent  cultivation,  but  are 
flooded  so  as  to  reduce  their  production  one  half,  may  not  that 
be  proved  to  show  the  amount  of  damage  ?  Unquestionably. 
And  tliis  is  the  best  possible  evidence  of  tlie  amount  of  dam- 
age. If  the  trial  had  been  hfttve  the  crop  was  made,  the 
witnesses  would  have  l)een  asked :  How  much  do  j'on  think 
the  land  is  injured  ?  Aiid  tlie  answers  would,  of  necessity, 
have  b^en  conjectural.  But  ajUr  the  crop  was  made,  the 
answers  were  from  observation. 

The  doctrine  of  "remote  damages,"  "good  bargains"  and 
"speculative  profits"  does  not  come  in;  because  the  only 
injury  complained  of  was  that  done  to  the  land  in  the  Fall 
and  Winter,  and  the  diminution  of  the  crop  was  tlie  evidence 
of  the  amount  of  the  damage.  See  Sjfdman  v.  l^oaut/ke 
jNnv'gatton  f  (Hiipiiny.  at  tliis  term. 

Tliere  is  no  error.     Judgment  here  for  plaintiff. 

Per  CuBiAM.  Judgment  affirmed. 


Digitized 


by  Google 


JANUARY  TERM,  1876.  891 


State  ».  H  »^btcctt. 


STATE  V.  NANCY  HONEYOUTT. 

Where,  on  a  trial  for  a  capital  felony,  the  jury  has  had  the  cnse  far  six 
days,  and  on  Saturday  of  the  seroad  week  of  the  term,  they  come 
kito  court,  and  l>eing  polled  hy  his  Honor,  he  finds  as  a  fact  that 
they  cannot  agree;  Held,  that  the  Judge  l>e1ow  did  not  err  in  witlf 
drawing  a  juror  and  directing  a  mistrial  to  be  en«ered;  and  further, 
that  the  prisoner,  on  that  account,  was  not  entitled  to  be  discharged. 

(I'Hce'teaMe.  63  N.  C.  Rep.  529;  State  v.  AUtnan,  64  N.  0  Rep.  864; 
State  V.  Baker^  65  N«  C.  Rep.  832,  and  Jeffereon's  casCy  66  N.  C.  Rep. 
809,  cited  and  approved.) 

Indiotmbnt  against  the  motlier  for  killing  her  hastard  child^ 
tried  at  the  Fall  Term,  1875,  of  the  Superior  Court  of  Yan- 
OBY  county,  before  his  Honor,  Judge  fhiiry. 

The  case,  aft^r  argument  and  the  charge  of  his  Honor,  was 
given  to  the  jury  on  Monday  of  the  second  week  of  the  term. 
His  Honor  on  Saturday,  (six  days,)  polls  the  jury,  and  finds 
as  a  fact,  that  they  are  unable  to  agree,  he  directs  a  juror  to 
be  witlidrawn  and  a  mistrial  entered. 

The  defendent  thereupon  moves  to  be  disciliarged,  as  l)eing 
once  put  in  jeopardy  ;  motion  refused,  whereupon  defendant 
appeals. 

Bxinhee  cfe  Bunhre,  for  defendant. 
Attuviu'ij  GiUi'^rtd  11  a nj rooty  for  tlie  State. 

Peaeson,  C.  J.  In  "  Jrff^rktni\  case,"  66  N.  C,  309,  it  is 
declared  to  be  the  oi.iniou  of  the  court  "  by  the  cubcs  inie  v. 
Pr^c,  63  N.  C.  Eep.,  629  ;  Siuie  v.  Mn.a..,  64  N.  C.  Eep., 
364  ;  SUiU'  V.  liah-^ ,  65  N.  C.  Rep.,  332,  it  is  settled,  tliat  in 
a  trial  for  a  cajital  ftlouy,  for  hutf;cient  cjiuse  the  Judge  may 
discharge  the  jury  and  hold  the  jribontr  for  another  trial." 

Tliat  principle  being  settled,  no  further  dihcufebion  of  tlie 
subject  is  called  for. 
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In  Jefferson  &  case,  sup,^  it  is  said,  ^^  as  the  case  was  given 
to  tlie  jury  on  Tuesday  of  the  second  week  of  the  term,  we 
are  inclined  to  the  opinion  that  had  his  Honor  remained  at 
the  courty  until  Saturday  night  (ready  to  instruct  the  jnry)  and 
then  discharged  tliem,  the  fact  that  the  case  had  been  with  the 
jury  four  days,  and  that  from  declarations  of  jurors  in  the 
presence  of  the  others  in  open  court,  before  him,  he  was  sat- 
isfied the  jury  would  not  agree,  and  tliat  it  was  useless,  and 
^^  not  necessary  for  the  purposes  of  the  case"  to  continue  the 
term  longer,  and  had  thereupon  discharged  the  jnry,  there 
would  have  been  no  error." 

In  the  case  now  before  us,  these  C4>nditions  are  all  strictly 
complied  with.  The  Judge  is  present  during  the  entire  term. 
The  case  had  been  with  the  jury  for  six  days,  and  not  four,  as 
in  the  case  supposed,  and  his  Honor  not  content  "  with  the 
declarations  of  some  of  the  jurors  in  the  presence  of  each 
other  in  open  court  before  him,"  jh^/h  the  jury  on  that  ques- 
tion, and  on  this  evidence  finds,  as  a  fact,  that  the  jury  could 
not  agree,  and  orders  a  discharge  of  the  jury,  and  that  the 
prisoner  he  held  for  trial  at  the  next  term. 

The  supposed  state  of  facts  in  J*fffrMni\  case  was  fully  con- 
sidered by  the  members  of  the  court,  and  although  tliat  is  a 
diotumj  or  rather  matter  used  for  illustration,  after  fuU  con- 
sultation, we  now  hold  it  to  be  the  law  of  the  land. 

It  follows  the  prisoner  is  not  entitled  to  a  discharge,  and 
must  stand  another  trial. 

This  will  Le  certified. 

Pkr  Cublam.  Vtnii'e  de  no  x>. 
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8TATB  9.  OLIN  JAME8. 

A  handf  who  bus  been  regularly  asBigned  to  work  a  certain  road,  and 
who  has  been  pni(>erljr  summone'l  by  the  overseer  thereof  to  work 
said  roHd,  cannot  excuse  himseif  from  aiding  to  repair  a  bridge  over 
a  ditch  across  the  road,  upon  the  ground  that  it  is  the  duty  of  the 
person  who  cut  the  ditch  to  make  a  bridge  over  it,  and  keep  the  same 
io  repair. 

This  was  a  proceeding  in  the  nature  of  a  cbiminal  action, 
commenced  by  warrant  before  a  Justice  of  the  Peace,  and 
carried  by  appeal  to  the  Superior  Court  of  Duplin,  and  tliere 
tried  at  Spring  Term,  1876,  before  bis  Honor,  Judge  McKay 
and  a  jury. 

On  the  trial  in  the  court  below,  the  jury  returned  the  foL 
lowing  verdict : 

"  The  defendant  is  a  hand  properly  assigned  to  work  on  a 
public  road  in  Duplin  county,  from  Concord  chun;h  to  the 
Sampson  county  line.  Stephen  E.  Hall  is  the  overseer  of  said 
road  and  regularly  appointed.  The  defendant  was  properly 
summoned  by  said  overseer  to  attend  and  work  said  road. 
The  defendant  attended  according  to  said  summons  and  wil- 
lingly worked  said  road  as  required,  until  they  reached  a  point 
on  said  road,  at  which  it  is  crossed  by  a  ditch  or  canal,  wiiich 
was  cut  by  one  Alfred  Hall  about  sixteen  years  ago.  The 
said  ditch  was  cut  by  said  Hall  for  the  purposes  of  benefitting 
the  road,  as  well  as  draining  or  benefitting  his  (said  Hairs) 
land,  lying  below  said  road. 

After  the  said  ditch  was  cut  across  the  road,  Hall  put  a 
sufiicient  bridge  across  the  same,  which  stood  for  several 
years  ;  but  in  June,  1871,  the  bridge  was  swept  away  by  a 
freshet,  and  one  Boone,  who  was  the  overseer,  (the  bridge 
having  been  repaired  all  along  by  the  overseers  of  the  road, 
from  the  tunc  it  was  built,)  summoned  the  hands,  and  with 
the  road-hands,  aided  by  Hall  who  originally  built  it,  and  who 
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furnished  a  team  for  the  occasion  and  five  dollars  in  mon^to 
purchase  plank  to  cover-  the  bridge,  rebuilt  the  same.  That 
subsequently,  the  overseer  with  the  hands,  finding  the  bridge 
too  high,  took  it  down  ;  frnd  then  seeing  that  it  was  rotten,  he 
applied  to  said  Hall  for  help  to  rebniid  it.  HaH  informed  the 
overseer  that  he  could  not  help  him  then,  but  he  would  loan 
him  his  ox.  The  overseer  retnmed  and  informed  hia  hands  of 
what  Hall  had  said,  and  left  it  to  a  vote  of  the  hands  whether 
they  would  fill  up  the  ditch,  and  a  majority  decided  in  favw 
of  filling  it  up,  which  waa  done  with  logs  and  dirt  dug  from 
each  side  of  the  same.  Afterwards  the  hands  dug  it  out  and 
built  the  present  bridge,  upon  whieh  die  defendant,  being  re 
quired  to  work  by  tiie  overseer,  refused,  alleging  that  Hall, 
who  dug  the  ditch  and  erected  the  first  bridge,  was  liable  for 
the  repairs  thereof,  and  not  the  road  hands. 

Upon  these  facts,  if  the  court  should  be  of  (pinion  that 
the  defendant  is  guilty,  then  the  jury  find  him  guilty ;  if  the 
court  should  be  of  opinion  that  the  defendant  is  not  guilty, 
then  th6  jury  find  him  not  guilty." 

Upon  the  foregoing  facts,  as  found  by  the  jury,  the  court 
was  of  opinion  that  the  defendant  was  guilty,  and  so  declared 
an<l  gave  judgment  accordingly.  From  which  judgment  the 
defendant  appe^iled. 

No  counsel  in  this  court,  for  defendant. 
Att"rnty    f  en  rai   Ilar(;tt*ve  and  IStaUhigs  and  £atUe  d 
M'tdtcuiy  for  the  State. 

Settle  J.  This  is  a  proceeding  in  the  nature  of  a  criminiJ 
action,  commenced  before  a  Justice  of  the  Peace,  under  sec 
10,  chap.  104  of  Battle's  Revisal,  and  it  presents  this  ques- 
tion :  Can  a  hand  who  has  been  regularly  assigned  to  work  s 
certain  road,  and  has  been  regularly  summoned  by  tlie  over- 
seer thereof  to  work  said  road,  excuse  himself  from  aiding  to 
repair  a  bridge  over  a  ditch  across  said  road,  upon  tlie  ground 
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that  it  is  the  duty  of  the  person  who  cut  the  ditch  to  make  a 
bridge  over  it  and  keep  the  same  in  repair  ?  One  who  cuts  a 
ditch  across  the  road,  or  wilfully  throws  a  tree  across  it,  or- 
erects  a  fence  or  other  obstacle  therein  is  indictable  ;  but  it 
does  not  follow  that  tlie  overseer  of  the  road,  who  neglects- 
for  an  unreasonable  time  to  remove  such  obstruction,  may  not 
also  be  indicted.  And  in  order  that  the  overseer  may  pro- 
perly perform  his  duty,  the  law  gives  the  remedy  pursued  in 
fliis  ease  against  such  hands  as  tefuse  to  obey  Iiis  legitimate 
<Mrder0  in  relation  to  the  road. 

It  may  be  that  upon  proper  {»*o6eeding8,  the  orerseer  and 
road  hands  eould  be  relieved  of  the  duty  of  repairing  the^* 
bridge  over  the  ditch  which  obstmcts  the  road  in  question^ 
and  that,  tliat  duty  could  be  placed  where  it  properly  belongs ; 
but  it  is  not  for  the  hands  asogned  by  law  to  work  a  road  to 
say,  that  because  A  obstructed  the  road,  it  is  his  duty  to  re- 
move the  obstruction,  and  we  will  not  do  so. 

Were  this  so,  it  would  of  course  put  an  end  to  the  present 
system  of  road  laws,  which  I  am  inclined  to  think  would  be 
well  enough,  since  under  it,  our  public  roads  are  sadly  neg- 
lected ;  lut  tins  is  a  matter  for  the  tcntidtraticn  cf  the  Itgis- 
lature,  and  not  for  the  courts. 

The  judgment  of  the  Superior  Court  is  affirmed.  Let  this 
be  certified. 

Per  Cubiam.  Judgment  affirmed.. 
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STATE  «.  JDCMT  GRAVES. 

lUils,  when  made  up  into  a  fence  upon  the  land,  becomes  a  part  of  the 
realty ;  and  an  indictment  for  Forcible  Tresp  iss  to  personal  property, 
in  carrying  them  away,  cannot  be  supported. 

(The  case  of  tht  State  v.  Burt  and  others,  64  N.  C.  Rep.  Oli,  cited  and 
approved.) 

Indictmbnt,  for  Forcible  TreupaBs  in  removing  rails,  tried  at 
the  Spring  Term,  1875,  of  Duplin  Superior  Court,  before  his 
Honor,  Jndge  K^rr. 

The  case  made  out  and  signed  by  couuBel,  states  that  the 
defendant  and  a  boy  moved  a  division  fence  between  the  field 
the  defendant  rented,  and  the  prosecutrix,  who  was  tenant  by 
^ower  on  the  other  side,  she  being  present  and  forbidding  it. 
Under  the  charge  of  his  Honor,  the  defendant  was  found 
guilty,  whereupon  he  appealed. 

SUUings  and  Bftfle  cfe  M^rdecaij  for  defendant. 
Attorney  General  Uargrove^  for  the  State. 

Bynum,  J.  The  indictment  is  good,  but  the  evidence  does 
not  support  it.  The  cliarge  is  a  forcible  tiespass  to  personal 
property,  and  the  evidence  goes  to  establish  a  forcible  trespass 
upon  the  realty.  R  lils  when  made  into  a  fence  upon  the 
land,  become  a  part  of  the  land,  and  as  much  so  as  a  tree  or  a 
•house.  The  act  of  taking  the  rails  from  the  fence  is  not  the 
subject  of  larceny  at  common  law,  nor  is  it  a  trespass  to  per- 
sonalty. To  cut  down  and  carry  away  a  tree  by  one  con- 
tinuous act,  is  not  a  trespass  to  peraonal  property.  So  to  re- 
move rails  from  a  fence  and  carry  them  away  by  the  same 
continuous  act  is  not  such  a  trespass.  The  evidence  here  is 
that  the  defendant,  with  a  boy  and  cart,  took  the  rails  from 
the  fence  and  hauled  them  away,  until  all   the  fence  was  re- 
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moved.  While  he  was  in  the  field  thus  loading  his  cart  with 
rails  taken  from  the  fenoe,  he  was  forbidden  to  remove  them 
by  the  prosecutrix.  Certainly  at  that  time  the  rails  were  not 
in  her  actual  possession  as  personal  property.  At  no  time 
were  they  in  her  actual  possession  after  they  were  re- 
moved from  the  fence.  Yet  it  is  necessary  to  allege  in  the 
indictment  and  prove  on  the  trial,  tliis  actual  as  distinguished 
from  constructive  possession,  in  order  to  make  out  this  crim- 
inal offence. 

But  the  case  tuiiis  upon  the  question  whether  the  rails  thuft. 
taken  from  the  fence  and  removed,  by  one  continuous  act,  be- 
came personal  property  thereby,  so  as  to  support  this  indict* 
ment.  In  the  State  v.  Burt  and  others,  64  N.  C.  Rep.,  619, 
the  defendants  found  a  nugget  of  gold  on  the  land  of  another,^ 
on  the  top  of  a  rock  pile  and  separated  from  the  view.  After 
consultation  among  themselves,  they  appropriated  it  to  their 
own  use.  It  was  held  to  be  a  part  of  the  realty,  and  the  tak- 
ing and  carrying  away,  being  one  continuous  act,  it  did  not 
become  personalty  so  as  to  be  tlie  subject  of  larceny.  2  Rubs«. 
on  Cr.,  62. 

So,  a  tree  severed  and  taken  away  by  a  continuous  act.  But 
if  the  tree  has  been  some  time  felled,  and  is  then  taken  away 
by  the  one  who  felled  it,  it  has  become  personalty,  and  is  the- 
snbject  of  larceny.     Whar.  Am.  Or.  Law,  sec.  1733. 

If  the  rails  had  been  taken  from  the  fence  and  piled  up^ 
upon  the  land  of  the  prosecutrix,  for  example,  and  after  some 
time,  had  been  removed  by  tlie  defendant,  the  prosecutrix  bet- 
ing present  and  forbidding  it,  an  indictment  for  forcible  tres- 
pass to  personal  property  would  He.  It  is  imnecessary  to  de- 
cide whether  an  indictment  for  a  trespass  to  realty,  can  ber 
supported  upon  the  evidence,  as  the  case  goes  off  upon  the 
other  point.  It  seems  that  the  fence  was  a  division  fence;  at. 
least  the  prosecutrix  claimed  upon  one  side,  and  the  defendant- 
upon  the  other. 
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Perhaps  both  claimed  the  land  upon  which  tlie  fence  wag 
«itnated,  thongh  the  defective  statement  of  the  case  does  not 
disclose  how  that  was. 

There  is  error. 

PsB  CuBiAH.  Judgment  arrested. 


OWATOMEY  &  DOBIB  and  others  v,  EDW.  PEA.RCE,   Admr.  of 
AUG.   R.  CREECY. 

Jl  willow,  who  joined  her  husband  before  his  d^ath.  in  executing  a 
deed  of  trust,  to  secure  a  certain  debt  of  his,  and  conveying  her  riglit 
of  dower  in  the  only  1  ind  held  bj  them  at  the  husband's  death,  be- 
comes a  creditor  of  her  husband's  estate  to  the  amount  of  the  value 
of  her  dower  in  tlie  land. 

(The  case  of  PurvU  and  wife  v.  CarUarphen^  73  N.  C.  Rep.  575,  cited 
and  approved.) 

Exceptions  to  the  account  of  an  administrator,  heard  before 
the  Probate  Court  of  Chowan  county,  and  thence  carried  by 
appeal  to  the  Superior  Court  and  again  heard  by  Eute^ «/.,  at 
Fall  Term,  1875. 

His  Honor,  presiding  in  the  court  below  sends  to  this  court, 
substantially,  the  following  facts : 

Augustus  R.  Creecy  died  in  November,  1872,  and  adminis- 
tration on  his  estate  was  granted  to  the  defendant,  Edward 
Pearce. 

On  the  21st  of  August,  1871,  the  intestate,  Creecy,  bought 
<;crtain  lands,  and  on  the  same  day  he  conveyed  the  same  by 
trust  deed,  in  wliich  his  wife,  Mary  E.,  joined  to  convey  her 
right  of  dower,  to  John  Boberts  to  secure  certain  debts  due 
him,  Creecy  nor  his  wife  owned  any  other  real  estate  what- 
ever. No  part  was  paid  to  Roberts  during  the  life  of  Creecy, 
bat  was  still  due  at  his  death. 
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After  Creecy's  death,  his  widow,  Mary  E.,  filed  her  petition 
against  tlie  adminiBtrator  and  heirs  at  law,  praying  that  tlie 
administrator  be  directed  to  sell  the  personal  estate  of  his  in- 
testate, the  two  thirds  of  the  said  land  not  encumbered  by 
dower,  and  the  reversion  in  the  dower,  (which  had  already 
been  assigned  to  her,)  and  to  apply  the  proceeds  to  the  debt 
due  Rol>ert8,  in  exoneration  of  her  dower. 

Upon  appeal  to  the  Supreme  Court,  reported  in  69  N.  C. 
Sep.,  67,  the  prayer  as  to  the  personal  estate  was  refused,  and 
the  following  order  made :  That  a  sale  be  made  of  the  two- 
thirds  of  the  land  not  embraced  by  the  dower,  and  the  rever- 
sion in  the  dow^,  and  the  proceeds  thereof  be  applied 
to  the  Eoberts  debt,  and  that  the  residue  of  the  Eoberts  debt 
be  paid  rateably  out  of  the  personal  estate  in  the  course  of 
administration ;  and  if  any  part  remain  yet  unpaid  of  the 
Roberts  debt,  that  the  dower  be  sold  and  pay  the  same. 

The  administrator  filed  his  petition  in  obedience  to  said 
order  to  sell  the  lands  to  make  assets,  and  obtained  license  to 
do  so  on  the  usual  terms. 

The  trustee,  Roberts,  claimed  his  right  to  sell  under  the 
trust,  and  according  to  its  terms,  and  refused  to  permit  the  ad- 
ministrator to  do  so ;  but  at  the  request  of  the  administrator 
and  the  widow,  sold  according  to  the  order  of  the  Supreme 
Court:  Fii'st,  two-thirds  of  the  land;  then  the  reversion  in 
.the  dower;  and  finally,  the  dower  right,  which  brought  the 
8um  of  eight  hundred  dollars.  The  total  sales  of  the  said 
land  was  just  sufficient  to  pay  the  debt  to  Roberts. 

The  estate'  of  the  intestate  paid  about  forty  per  cent,  of  its 
indebtedness.  The  widow  demanded  of  the  administrator 
throe  hundred  and  twenty  dollars  as  her  rateable  share,  being 
forty  per  cent,  of  the  value  of  her  dower.  This  the  adminis- 
trator paid,  and  filed  her  receipt  therefor,  as  a  voucher  for  his 
disbursements,  which  was  allowed  by  the  Clerk.  To  this  the 
plaintiffs,  who  were  creditors  of  the  intestate,  excepted.  The 
Clerk  overruling  the  exception,  the  plaintiffs  appealed  to  the 
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Superior  Conrt.     In  that  court   the  judgment  of  the  Clerk 
was  affirmed,  and  the  plaintiffs  again  appealed. 

No  counsel  in  this  court  for  the  appellants. 
Gillinm  &  Pt^ilm^  contra,  submitted :    That  Mrs.  Creecy, 
the  widow's  receipt  is  a  proper  voucher  for  that : 

1.  Since  the  act  of  1866,  she  has  a  v^nU^i  right  of  dower  in 
the  lands  of  her  husband,  acquired  after  the  marriage,  of 
which  his  alienation  could  not  divest  her.     SutUm  v.  AtJcew. 

She  conveyed  that  right  to  secure  his  debt  to  Roberts,  and 
is  his  surety  to  that  extent,  and  is  entitled  to  be  subrogated  to 
the  rights  of  the  principal,  Roberts,  against  her  husband's  per- 
sonal estate  to  the  amount  of  the  payment  made  by  herns 
as  surety,  i,  e.,  to  40  per  cent,  of  $800.  69  N.  C.  Rep.,  67; 
Taioe  V.  Ntfvoholdy  4  Jones'  Eq.,  212  ;  Brinson  v.  Thmtatis,  2 
Jones'  Eq.,  416  (bottom);  Adams'  Eq.,  269  ;  1st  Eq.  Leading 
Cases,  144  and  153;  2nd  do.  226,  577  and  591  (3d  American 
edition.) 

2.  Roberts  having  twp  funds^  out  of  which  to  make  his 
claim,  exhausted  the  widow's  only  ouPj  her  equity  of  substitu- 
tion to  Robert's  rights  against  the  second  fund,  the  personal 
estate,  is  complete.  Janes  v.  Ztdliaffer^  2d  Hawks,  625 ; 
Greenlee  v.  JUcD.y  3d  Jones'  Eq.,  325 ;  Story's  Eq.,  Juris. 
625  and  cases  cited  there. 

3.  Had  Roberts  looked  to  Uie  personal  assets  first  after  sell- 
ing two-thirds  and  reversion  in  land,  he  would  have  diminished 
that  fund  for  the  general  creditor  $320,  and  relieved  the 
dower  to  the  same  extent.  How  are  the  general  creditors 
damaged  by  the  widow's  claim  then  ?  "  They  lose  not  a  cent'* 
Roberts  "gets  but  his  due."  "The  widow  gets  back  her  dower 
diminished  by  her  own  charge."  "The  parties  all  have 
what  they  ought."  Jones  v.  ZoUicoffer^  supra,  specially  Judge 
Ruffin's  brief. 

4.  The  widow  is  considered  in  equity  assignee  of  Roberta^ 
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claim.    Aft/ron^f  v.  F»ei»eh  73  N.  C.  609 ;  Carter  v.  Jontt>  5 
Ired.,  193;  1st  Leading  Cases,  154  e'  seq. 

5.  The  personal  estate  is  the  primary  fund  out  of  which  to 
pay  the  trust  debt  in  the  absence  of  equities  changing  the  rule. 
Story's  Equity  Jurisprudence,  532;  Coke  Littleton,  Buller's 
Note,  2  vol.  208  b.;  I'acklt/  v.  Packly,  1st  Vernon,  36. 

Kbade,  J.  Where  a  wife  conveys  her  separate  property  to 
secure  a  debt  of  her  husband's,  the  relation  which  she  sustains 
to  the  transaction  is  that  of  surety.  JUir^ois  and  w*Jti  v. 
Car>tnrphi-ii^  73  N.  C.  Rep.  575. 

Here  the  wife  joined  her  husband  in  the  conveyance  of  his 
land  in  trust  to  pay  his  debt ;  in  which  land  she  had,  under 
our  dower  statute,  a  vested  right  to  dower,  to  be  allotted  after 
her  husband's  death ;  and  she  joined  in  the  deed  for  the  pur- 
pose of  binding  her  dower.  After  her  husband's  death  the 
whole  land,  her  dower  included,  was  sold  under  the  trust  deed 
to  pay  the  debt.  This  made  the  wife  a  creditor  of  her  hus- 
band's estate,  to  the  amount  of  the  value  of  her  dower  in  the 
land.  That  is  the  only  point  in  tliis  case.  And  it  was  rightly 
decided  by  his  Honor. 

There  is  no  error.    This  will  be  certified. 

Feb  Cubiah.  Judgment  affirmed. 
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STATE  V.  JOHN  W.  POOL. 

Whenever  an  act  of  the  Legislature  can  be  so  construed  and  appMcd  as 
to  avoid  conflict  with  the  Constitution,  and  give  it  the  force  of  law, 
such  construction  will  be  adopter!  by  the  court: 

HcTicey  in  section  158,  chap.  32,  of  Battle's  Revisal,  which  reads,  "If 
any  person  shall  wilfully  fell  any  tree,  or  wilfully  put  any  obstruCvion, 
except  for  the  purpose  of  utilizing  water  as  a  motive  jwwer,  in  any 
branch,  creek,  or  other  natural  passage  for  water,  whereby  the  natural 
flow  of  water  through  such  passage  is  les."*ened  or  retarded,  or  wh«*rehy 
the  navigation  of  such  course  by  any  r.ift  or  flat  may  l>e  impeded,  de- 
layed or  prevented,  the  person  so  offending  shall  be  guilty,"  &c ,  the 
disjunctive  conjunction,  or^  in  the  latter  portion  thereof,  between  the 
wards  '* retarded"  and  **  whereby,"  should  be  read  as  o/wi,  thos  mike 
ing  such  section  read,  **If  any  persou  shall  wilfuUy  fell  any  tree,'' 
Ac,  "whereby  the  natural  flow  of  the  water,"  &c.,  '*i8  retarded, 
and  whereby  the  navigation  of  such  course  by  any  raft  or  flat  may  be 
impeded,"  &c. 

Such  a  change  of  words  is  consistent  with  the  rules  of  construction,  and 
divests  the  said  section  of  all  constitutional  objections,  and  it  be- 
comes consistent  with  law,  reason  and  public  policy. 

{State  V.  Olen,  7  Jones  83;  Cornelius  ▼.  Olen^  Ibid,  512;  Parker  v.  Car* 
row,  64  N.  C.  Rep.  668;  Pugh  v.  Wheeler,  2  Dev.  &  Bat  50;  and 
Ibid,  460,  cited  and  approved.) 

Justices  Rea.de  and  Rodman  dissenting. 

Indictment  for  obstructing  a  creek  by  the  erection  of  a 
dam  across  the  same,  tried  before  his  Honor,  Judge  WaiU^  at 
the  Fall  Term,  1875,  of  the  Superior  Coiui;  of  Johkbtos 
county. 

The  defendant  was  held  to  answer  for  a  misdemeanor,  un- 
der act  of  1872-'73,  Bat.  Rev.,  chap.  32,  sec.  154.  On  hif 
trial  in  the  court  below,  the  jury  returned  a  special  verdict, 
finding  certain  facts,  upon  which  the  presiding  Judge  pro- 
nounced him  guilty. 

From  this  judgment,  the  defendant  appealed. 

The  verdict  of  the  jury  and  all  other  facts,  necessary  to  an 


Digitized 


by  Google 


JANUARY  TERM,  1876.  403 


State  v.  Pool. 


understanding  of  the  chbc,  ara  fully  stated  in  the  opinion  of 
the  court. 

No  counsel  in  this  court,  for  defendant. 

Pcu,  for  the  prosecution,  filed  the  following  brief: 

It  is  found  by  the  verdict  in  this  case,  that  the  obstruction 
was  placed  in  the  stream  cff^r  the  passage  of  the  act. 

The  prohibition  to  the  owners  of  running  streams,  is  not  the 
taking  of  private  property  for  public  use;  but  is  a  proper  gen- 
eral police  regulation  prescribing  the  mode  or  manner  of  us- 
ing their  property.  "  The  government  may,  by  general  regu- 
lations, interdict  such  uses  of  property  as  would  create  nni~ 
sances,  and  become  dangerous  to  the  lives,  or  health,  or  peace^ 
or  comfort  of  the  citizens."  See  2  Kent's  Com.  (top)  p.  415, 
(edition  in  this  library.)  ^ 

By  the  act  under  consideration,  the  Legislature  wisely  for- 
bids the  wanton  obstruction  of  running  streams,  and  regulates 
the  use  of  them  for  fishing,  leaving  their  utilization  for  motive 
power  free,  but  subject  to  the  common  law  of  nuisance.  For 
Act,  see  Bat.  Rev.,  p.  323,  sees.  154,  155. 

Whether  the  Legislature  used  its  powers  wisely  or  other- 
wise,  the  court  will  not  consider. 

Attorney  General  Hargnrva,  i0v  the  State,  cited  and  relied 
on  the  following  authorities:  A'^'/fe  v.  <z/^</f,  7  Jones,  321; 
Cornelius  y.  Glenn^  Ibid,  512;  and  Puyh  v.  Wheeler,  2  T>&v.  & 
Bat.,  50. 

Bynum,  J.  The  defendant  is  indicted  for  construcMng  » 
a  dam  across  Swift  Creek,  in  the  county  of  Johnston,  whereby 
the  natural  flow  of  the  water  through  the  same  is  retarded 
and  lessened,  the  said  dam  and  obstruction  not  being  for  the 
purpose  of  utilizing  the  water  as  a  motive  power; 

The  jury  found  the  following  facts  as  a  special  verdict : 
1.  That  the  bed  of  the  creek  at  the  point  named,  and  the 
waters  of  the  creek,  and  the  land  upon  each  side  of  the  stream 
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were  duly  granted  by  tlie  State  in  1749  to  one  Nathaniel 
Giles,  and  that  from  him  the  title  has  regularly  descended  to 
the  defendant. 

2.  Tlint  the  said  creek  is  not  navigable,  and  has  never  been 
so  declared  by  the  Legislature. 

3.  That  the  dam  was  built  within  two  years  prior  to  the 
finding  of  the  indictment,  and  that  by  reason  of  its  construc- 
tion the  natural  flow  of  the  water  is  retarded. 

4.  That  the  stream  is  forty-five  feet  wide  at  the  point  where 
the  dam  and  trap  are  erected. 

Upon  these  facts  found  by  the  jury,  the  court  below,  as  a 
matter  of  law,  declared  that  the  defendant  is  guilty. 

The  indictment  is  founded  upon  an  act  incorporated  in 
Battle's  Revisal,  chap.  32,  section  154,  which  was  enacted  in 
1872-73,  and  is  as  follows  :  "If  any  person  shall  wilfnUy 
fell  any  tree,  or  wilfully  put  any  obstruction,  except  for  the 
purpose  of  ntilizing  water  as  a  motive  power,  in  any  branch, 
creek  or  other  natural  passage  for  water,  whereby  the  natural 
flow  of  water  through  such  passage  is  lessened  or  retarded,  or 
w  K  reby  the  navigation  of  such  course  by  any  raft  or  flat  naay 
be  impeded,  delayed  or  prevented,  the  person  so  offending 
sh  lU  be  guilty  of  a  misdemeanor,  and  on  conviction  shall  be 
fined  not  exceeding  fifty  dollars,  or  imprisoned  not  exceeding 
thirty  days." 

It  will  be  observed  that  the  indictment  charges  the  offence 
to  be  in  "  retarding  the  natural  flow  of  the  water  through 
Swift  Creek  "  by  the  obstruction  of  the  dam,  and  therefore 
no  question  arises  under  section  155,  which  relates  to  fish 
drnrs.  The  construction  of  section  154  then  will  detennine 
the  case. 

1^  The  prosecution  insisted  that  by  the  use  of  the  disjunctive 
conjunction,  "  or,"  in  the  section  just  cited,  every  wilful  ob- 
struction of  a  creek  or  branch,  in  any  part  of  the  State,  which 
may  retard  the  national  flow  of  the  water,  is  indictable.  And 
so  it  is,  with  that  construction.     But  it  cannot  be  supposed 
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that  aa  intelligent  Legislature,  meant,  that  every  obstruction 
of  a  stream,  no  matter  how  insignificant,  private,  or  removed 
from  public  access  or  use,  shall  be  indictable  and  subject  tlie 
ofiFender  to  fine  and  imprisonment.  The  statute  has  no  de- 
grees, and  but  the  single  exception,  to- wit :  where  the  water  8 
utilized  as  a  motive  power.  So  that  it  is  equally  a  crime  to 
build  a  dam,  to  wash  the  extensive  gold  deposits  and  otht  r 
minerals  of  the  State,  or  to  pond  water  to  save  ice  for  dom»^s- 
tic  or  commercial  use.  A  man  may  not  construct  a  pond  for 
raising  fish,  but  he  may,  to  run  an  illicit  distillery,  for  that  s 
utilizing  water  as  a  "  motive  power."  Many  of  the  streams, 
in  the  western  part  of  the  State,  are  hardly  accessible  to  ma' , 
are  remote  from  habitations,  and  of  such  rapid  fall,  that  no 
obstruction  can  create  a  nuisance  or  affect  the  public.  In  tlu  t 
region,  dams  are  often  built  and  the  water  diverted  to  dwell- 
ings and  lots  for  domestic  uses,  and  sometimes  for  the  irriga- 
tion of  meadows  and  gardens.  In  many  portions  of  the 
mountain  district,  large  volumes  of  water  are  thus  conducrted 
from  dams,  for  numy  miles,  in  canals  and  trunks,  to  the  sui- 
faee  mines,  where  the  water  is  used  for  working  away  the  dirt, 
preparatory  to  collecting  the  gold  or  otlier  metals. 

Certainly  the  act  does  not  intend  to  make  such  obstructions 
and  the  like,  unlawful,  and  if  it  does,  the  least  that  c^in  bo 
said  of  it,  is,  that  it  is  of  questionable  constitutionality,  apart 
from  its  impolicy.     IStfite  v.  (rZt ////,  7  Jones  321. 

Wlienever  an  act  of  the  Legislature  can  be  so  con<5trued 
and  applied,  as  to  avoid  conflict  with  the  constitution,  and 
give  ii  the  forc^  of  law,  such  construction  will  be  adopted  by 
tiie  courts.  Cooley  185  ;  Aeuotaml  v.  Mnmh^  19  111.  384. 
Tliis  can  be  done,  in  our  case,  consistently  with  the  rules  of 
ijonstruction,  by  reading  the  word  "  or  "  as  "  and,"  which  was 
most  probably  intended  by  the  draftsman.  The  section  will 
then  read :  "  If  any  person  shall  wilfully  fell  any  tree,  &c., 
whereby  the  natural  flow  of  the  water,  ike,  is  retarded,  and 
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wliereby  the  navigation  of  such   course   by   any  raft  or  flat^ 
may  be  mipeded,"  &c. 

Such  a  change  of  "  or"  into  "and,"  is  often  resorted  to  in 
4jrder  to  effect  the  intent  of  the  parties,  and  prevent  the  en- 
tire avoidance  of  the  instrument.  J^^^/brv.  Ca/^roii?,  64  N. 
O.  Rep.,  563,  and  similar  constructions,  are  allowed  and  en- 
couraged by  our  statutes.  Bat.  Rev.,  chap.  108.  This  con- 
atruction  divests  the  act  of  all  constitutional  objections,  and  it 
becomes  consistent  with  law,  reason  and  public  policy.  To  the 
extent  that  the  streams  and  waters  of  the  State,  are  used  for 
navigation,  or  are  fairly  capable  of  such  use,  even  for  "  rafte 
and  flats,"  they  fall  under  the  control  of  the  State,  so  far  that 
the  private  citizen,  thougli  the  owner  of  the  land  and  the 
bed  of  the  stream,  may  not  exclude  the  public  from  tlieir  navi- 
gation, when  the  State  forbids  it.  Such  only  is  the  declared 
purpose  of  section  154;  and  it  remains  to  be  seen  whether 
the  special  verdict,  finds  facts  wliich  bring  the  defendant  un- 
der the  penalties  of  the  act.  It  is  found  that  the  bed  of  tJie 
creek,  and  the  lands  upon  both  sides  of  it,  belong  to  the  de- 
fendant, by  the  grant  of  tlie  State;  and  that  the  creek  is  not 
navigable,  and  has  never  been  so  declared  by  the  Legislature. 
These  findings  would  seem  to  end  the  case;  for  if  the  creek  is 
not  navigable,  the  alleged  obstruction  cannot  "impede,  delay 
or  prevent"  the  navigation,  and  so  there  is  no  violation  of  the 
statute.  If  the  indictment  is  framed  upon  the  idea  tliat  the 
obstruction  is  a  public  nuisance,  no  facts  are  found  whieJi  con- 
stitute it  such.  It  is  not  found  that  the  public  health  is  affec- 
ted thereby,  or  that  the  lands  of  others  are  injured,  or  that  it 
either  occasions,  or  is  calculated  to  occasion,  any  public  or 
private  inconvenience  or  deprivation  of  right.  The  owner  is 
allowed  by  the  act,  to  construct  a  dam  of  any  height,  upon 
the  spot  where  this  one  is  erected,  provided  lie  uses  the  water 
as  a  motive  power  to  drive  machinery,  although  he  thereby 
retards  the  flow  of  the  water,  impedes  navigation  and  stops 
the  passage  of  fish.     Such  retardation  is  no  public  nuisance. 
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How  the  same  act,  for  a  diflFerent  purpose,  though  with  the 
same  physical  results,  can  be  a  nuisance  to  the  public,  is,  by 
no  means  clear. 

By  the  finding  of  the  jury,  the  creek  at  the  dam,  wasunnavi- 
gable  for  any  purpose,  and  was  strictly  private  property.  The 
only  right  possessed  by  others,  was  to  the  use  of  the  running 
water,  above  and  below  tlie  lands  of  the  defendant,  ad  pot/m- 
dum  it  lavmidvm.  Tlie  verdict  establishes  that  no  such  right 
of  others  was  disturbed. 

Take  the  case  in  the  strongest  possible  aspect  for  the  State: 
Suppose  the  Legislature  had  enac^ted  that  Swift  Creek  should 
be  considered  to  be  a  public  hii^hway  and  a  navigable  stream. 
If,  mfact^  it  was  neither,  the  Legislature  cannot  by  a  simple 
decfaroiioyt^  make  it  so.  Because  if  it  is  private  property,  the 
Legislature  cannot  appropriate  it  to  public  use  witliout  compen- 
sation. Cooley,  Const.  Lim.,  590  ;  Atnnjni  v.  Kruy^  33  Pa. 
Stat.,  301.  If  the  use  or  enjoyment  of  a  thing,  not  in  itself 
immoral,  or  injurious  to  others  or  their  rights,  is  prohibited,  it 
is  unconstitutional,  and  opposed  to  the  genius  and  spirit  of  our 
institutions. 

In  the  Sffite  v.  Glen^  7  Jcmes,  321,  after  an  exhaustive  ex- 
amination of  the  question  and  the  autborities,  this  court  an- 
nounced as  the  law  of  North  Carolina,  in  relation  to  the  water 
courses  of  the  State,  thn^e  resolutions,  embracing  the  three 
classes  of  streams  into  which  the  subject  is  divided.  The 
third  resolution  only,  applies  to  tliis  case,  and  is  thus  stated : 

8.  "All  the  rivulets,  brooks  and  other  streams,  which,  from 
any  cause,  cami(  t  be  used  for  intercommunication  by  inland 
navigation,  are  entirely  the  subjec^ts  of  private  ownership,  are 
generally  in<4uded  in  the  grants  of  the  soil,  and  the  owners 
may  make  what  use  of  them  they  tliink  proper,  whether  it  l)e 
for  fishing,  milling  or  other  lawful  trade  or  business.  The 
only  restriction  upon  this  right  of  ownership  arises, /^arw^v. y^e- 
tfti^^  from  the  nature  of  running  water ;  and  it  is,  that  the 
owner  shall  so  use  the  water  as  not  to  interfere  with  the  simi- 
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lar  rights  of  other  proprietors,  above  or  below  him,  on  the 
same  stream.  J^ftg/t  v.  W/h  e/f-/*,  2  Dev.  &  Bat.,  50.  Rights 
acquired  in  streams  of  this  class,  by  grants  from  the  State,  for 
the  bed  of  tlie  stream,  cannot  be  taken  from  the  owners  by 
the  Government,  except  in  the  exercise  of  the  power  of  emi- 
nent domain,  and  then  only  for  public  use,  with  a  provision 
for  just  compensation.     2  Dev.  &  Bat.,  460." 

In  the  subsequent  case  of  UtH'nAifi.^  v.  'r7<?/#,  7  Jones,  512, 
it  was  that  the  Yadkin  river,  not  being  a  navigable  stream,  a 
grant  from  the  State  of  the  bed  of  the  river,  passes  it  as  does 
any  other  grant  of  land,  and  the  Legislature  has  no  power  to 
take  it  away,  either  for  public  or  private  uses,  without  making 
compensation  to  the  owner.  And  in  that  case,  attention  is 
called  to  a  distinction,  the  non  observance  of  whicli  lias  led  to 
some  confusion ;  that  is  the  distinction  between  the  t//Wa(< 
ownersliip  which  is  acquired  to  the  bed  of  the  river,  wlicn  it 
has  been  actually  granted  and  paid  for,  and  the  lUniteil  owner- 
ship, which  is  a<*,quired  where  a  grant  calls  for  "  a  corner  on 
the  bank  of  a  river,  and  th3n  with  the  meauiirs  of  the  river 
to  another  corner,"  &c.;  in  which  case,  although  by  i.nplica- 
tion  of  law,  the  grant  extoals  to  tha  miJUe  of  the  river,  and 
confers  ownership  for  certain  purposes,  as  appurtenant  to  the 
land  granted,  yet  as  it  his  n  )t  been  actually  graate  1  and  paid 
for,  certain  rights,  by  like  implication,  are  still  in  tlie  State. 

The  court  then  observes  that  "  this  will  seem  to  account  for 
the  many  acts  of  the  Legislature,  that  have  been  passed  in 
former  years,  in  regard  to  the  passage  of  fish,  extending  at 
first  down  to  small  streams,  sucli  as  Haw  river,  Deep  river, 
Uharrie,  South  Yadkin  and  the  like ;  which  was  well  enough 
nntil  the  beds  of  tliese  streams  were  entered  and  grants  taken 
out ;  after  which  those  streams  were  left  out  of  the  lish  acts," 
and  parties  were  content  with  the  rights  of  riparian  ownei^ 
ship,  the  privilege  of  going  to  the  middle  of  the  stream,  as 
contra-distinguished  from  the  ownerohip  of  those  where  grants 
actually  cover  the  bed  of  the  stream.     Pearson,  C.  J.,  in  de- 


Digitized 


by  Google 


JANUARY  TERM,  1876.  409 

Ten  Bhubck  »/.  Okohabd. 

liveripg  the  opiaion  of  the  court,  thus  sums  up  the  law :  "  Not 
being  navigable,  the  defendant,  by  virtue  of  the  grant  to 
Pliillips,  is  the  owner  of  tlie  bed  of  the  river,  and  the  Legis- 
lature had  no  more  power  to  impair  his  right  of  ownership, 
either  for  public  or  private  purposes,  without  making  compen- 
sation, than  it  Imd  to  take  away  any  other  piece  of  land,  wliich 
be  had  bought  and  paid  for,  and  for  which  the  State  had  been 
paid."  See  also  Piigh  v.  Wheeler,  2  Dev.  &  Bat.,  50. 
Whether  the  State  can  enforce  against  the  owner  of  the  land 
and  bed  of  an  unnavigable  creek,  an  act  of  the  Legislature 
forbidding  its  obstruction  to  the  passage  of  fish,  is  a  question 
not  raised  upon  this  indictment  and  verdict,  and  need  not  be 
discussed.  The  point  upon  which  the  decision  rests  is,  that 
where  the  indictment  is  for  a  public  nuisance  in  obstructing 
the  flow  of  water  in  an  unnavigable  stream,  and  the  spe<dal 
verdict  of  the  jury  negatives  the  idea  of  a  nuisance,  or  any 
injury  or  circonveniene^,  public  or  private,  the  defendant  can- 
not l>e  declared  guilty. 

There  is  error.     Judgment  reversed. 

Pee  Cueiam.  Vf.nire  de  novo. 


RICHARD  TEN  IJROECK  u  WILLIAM  H.  ORCHARD. 

In  Rfi  action  for  the  recovery  of  land  under  the  Code  of  Civil  Proce- 
dure, the  defendant  may  set  up  an  equitable  defence  to  tlie  claim  of  the 
plaintifif  who  has  the  legai  title;  and  all  persous  interested  in  such 
rquitable  defence,  should  bo  made  parties,  aud  not  driven  to  assert 
their  rights  l>y  a  separate  action. 

Civil  Action  in  the  nature  of  ejectment,  tried  before  his 
Honor,  Judge  Scfunck,  at  Fall  Term,  1875,  of  Cabaeeus  Su- 
perior Court. 
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The  plaintiff  moved  the  court  to  strike  out  a  portion  of  the 
defendant's  answer,  setting  up  a  counter-claim  as  a  bondholder 
of  the  Phoenix  Gold  Mining  Company. 

The  motion  was  allowed  and  the  defendant  excepted.  The 
defendant  then  moved  the  court  to  make  all  the  other  bond- 
holders parties.  The  motion  was  overruled  and  the  defendant 
appealed. 

All  other  facts  necessaiy  to  an  understanding  of  the  case 
as  decided,  are  stated  in  the  opinion  of  the  couit. 

Shipp  tfe  Bailey  and  Montgomery^  for  appellant. 
Barringer  and   }\'ilBon  cfe  «&m,  contra. 

Rodman  J.  The  plaintiff  claims  title  to  certain  mineral 
lands,  and  that  the  defendant  is  in  possession,  and  unlawfully 
withholds  it  from  the  plaintiff  after  a  demand.  Defendant 
admits  that  plaintiff  has  the  legal  title,  and  that  he  went  into 
possession  under  plaintiff  as  his  agent  or  tenant.  On  this 
answer,  the  plaintiff  would  be  entitled  to  judgment  in  a  court 
of  law,  and  under  our  former  system  the  defendant  would 
have  been  driven  to  assert  his  equitable  rights  in  a  court  of 
equity.  Under  our  present  system  he  can  have  the  benefit  of 
any  equitable  defence  in  the  first  action.  The  defendant 
alleges  as  an  equitable  defence,  that  a  company  called  the 
Phoinix  Gold  Mine  Company,  owned  the  lands.  The  Com- 
pany issued  bonds  to  enable  them  to  work  the  mines,  and  con- 
veyed all  its  real  estate  to  Jacobson  in  trust,  to  secure  the 
bonds  and  other  debts  of  tlie  Company.  That  defendant  be- 
came the  holder  for  value  of  certain  bonds  of  the  Company 
and  also  otherwise  its  creditor.  It  is  not  distinctly  stated  that 
these  debts  were  secured  by  the  deed  to  Jacobson.  Jacobson 
died,  Stagg  was  appointed  trustee  in  his  placx^,  and  he  sold  to 
the  plainfiff  to  hold,  as  we  understand  the  answer,  for  all  the 
creditors  of  the  Company,  but  certainly  in  trust  to  secure  the 
debts  to  the  defendant.     In  part   performance  of  this  trost, 
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and  under  an  agreement  with  the  plaintiff  which  it  is  not 
material  to  state  fully,  the  defendant  took  possession  of  the 
lands.  The  plaintiff  denies  the  particular  agreement  alleged 
by  the  defendant,  and  that  the  debts  to  defendant  are  secured 
upon  the  land,  and  does  not  claim  to  hold  on  any  trust 
whatever. 

Taking  the  defendant's  answer  as  true  for  the  present,  no 
doubt  a  trustee,  in  trust  to  sell  and  pay  creditors,  is  entitled 
to  the  possession  of  the  property  against  any  or  all  of  the 
creditors,  and  to  its  management  and  the  receipt  of  the  rents 
and  profits ;  lecauee  tlicy  are  ncccseaiy  to  carry  out  the  pur- 
poses of  the  trust,  and  the  creditoi's  have  no  equitable  estate 
in  the  land,  but  only  a  right  to  the  proceeds.  That  is  the 
case  when  he  admits  the  trust  and  seeks  the  aid  of  the  court 
in  executing  it.  Tlie  case,  however,  is  different  when  he  denies 
the  trust  and  clauns  the  equitable  as  well  as  the  legal  estate 
for  himself.  In  that  case  the  mere  possession  of  the  legal 
estate  will  not  be  conclusive.  The  action  will  be  considered 
as  between  rival  claunants  to  the  equitable  estate,  and  tlie  de- 
fendant in  possession  will  not  in  general  be  ejected,  (although 
he  be  but  one  of  several  equitable  claimants,)  until  the  rights 
of  the  parties  can  be  determined.  This  is  in  analogy  to  the 
proceedings  in  the  action  of  ejectment  at  law.  It  is  true  that 
defendant  does  not  claim  any  equitable  title  to  tlie  land  in 
himself,  but  he  denies  any  title  to  the  plaintiff  except  upon  a 
trust  which  the  plaintiff  denies.  In  such  case,  "  mellor  est 
C0itdHUt  jpoiisUleiiti*^^  If  a  case  exists  for  the  appointment  of 
a  receiver,  such  as  is  provided  for  in  sec.  215  of  0.  C.  P.,  the 
court  in  which  the  action  is  pending  may  appoint  one. 

To  refuse  to  the  defendant  the  benefit  of  his  equity  in  this 
action,  and  tliereupon  adjudge  the  possession  to  the  plaintiff 
upon  his  legal  title  oidy,  would  compel  the  defendant  to  assert 
his  equity  by  a  separate  action,  and  would  be  an  unnecessary. 
circuity. 

If  the  defendant   can  assert  his   equity  in  this  action,  it  i& 
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clear  that  the  other  secured  creditors  are  at  least  proper  par- 
ties in  order  that  there  may  be  a  complete  adjustment  of  the 
matters  in  controversy,  and  that  they  may  have  an  opportunity 
to  protect  tlieir  interests.  To  this  end  the  case  will  be  re- 
manded. 

Properly,  by  analogy  to  a  plea  in  abatement  for  want  of 
parties  which  must  give  the  plaintiff  a  better  writ,  the  de- 
fendant should  have  named  the  creditors  whom  he  desired  te 
be  made  parties,  or  given  such  a  description  of  them  as  to 
have  enabled  the  plaintiff  to  cause  service  of  a  summons  on 
them  personally,  or  otherwise  as  required  when  the  parties  are 
very  numerous,  or  unknown,  or  non-resident. 

If  the  Judge  had  refused  the  defendant's  motion  on  this 
ground,  we  should  have  been  disposed  to  concur  with  him. 
But  in  his  absolute  refusal  we  think  he  erred. 

Let  this  opinion  be  certified. 

Per  Curiam.  Judgment  reversed.     Case  remanded. 


SIMON  W.  KITTRELL  v.  ALEXANDER  B.  HAWKINS. 

The  coinlitioii  of  a  bond  to  pay  the  amount  sued  for,  *•  whenever  ans- 
sue  now  pending  in  the  Superior  ''ourt  of  Law  for  Grunville  county, 
hetW4'en  .f.  H.  L.,  phiintilf,  and  A.  I).,  difendant,  is  decided  in  favor 
of  gHJd  pluintill  in  said  it^sue/'  is  literHlly  fulfilled,  when  the  said  suit 
is  couipmmised  and  the  plaintiff.  Uf*on  the  payment  of  a  cert:dn  sum, 
wa8  to  have  judgment  entered  in  his  favor;  and  upon  such  ooiupro* 
mine  the  obligee  in  said  Inmd  is  entitled  to  recover, 

Tlie  case  of  CandUr  v.  Tromrndl,  7  Ired,  IW,  cited  and  approved.) 

Civil  Action  ori^nally  commenced  in  a  conrt  of  a  Justice 
of  the  Peace,  and  heard  upon  appeal  before  his  Honor,  Judge 
Jlonn ,  at  July  (Special)  Term,  1875,  of  Gbanvillk  Superior 
^ourt. 
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Tlie  suit  was  brought  upon  the  following  instiniment : 

"Due  Simon  W.  Kittrell,  one  hundred  and  sixty-seven  dol- 
lars and  fifty  cents,  whi(^h  I  hereby  promise  and  bind  myself 
to  pay  whenever  an  issue  now  pending  in  the  Superior  Court  of 
Law  for  Granville  county  between  James  H.  Lassiter,  plaintiff^ 
and  Archibald  Davis,  defendant,  is  decided  in  favor  of  said 
James  H.  Lassiter,  plaintiff  in  said  issue.  Value  received  by 
me  of  said  Simon  W.  Kittrell.     Tliis  October  21,  1867. 

ALEX.  B.  HAWKINS." 

Upon  the  trial  in  the  Justice's  Court,  the  plaintiff  recovered 
judgment  for  the  principal,  with  interest,  and  tliereupon  the 
defendant  appealed  to  the  Superior  Court. 

Upon  the  hearing  in  the  Superior  Court,  trial  by  jury  was 
waived  and  the  facts  disputed,  were  decided  by  his  Honor. 

It  was  agreed  that  tlie  defendant  executed  the  obligation 
sued  on ;  and  that  at  the  time  of  its  execution,  there  was 
pending  in  the  Superior  Court  of  Granville  county  an  action 
of  ejectment  wherein  one  James  H.  Lassiter  was  plaintiff  and 
Archibald  Davis,  defendant.  That  said  action  was  compro- 
mised between  the  parties  thereto,  by  the  terms  of  which 
compromise  the  plaintiff  was  to  pay  the  defendant  $750,  and 
the  defendant  in  consideration  of  the  payment  thereof,  agreed 
to  allow  a  verdict  and  judgment  to  be  entered  in  the  action, 
in  favor  of  the  plaintiff,  which  was  done  at  February  Term^ 
1871. 

The  defendant  in  this  action  appeared  and  resisted  the  com- 
promise, and  the  same  was  made  after  havinjr  heon  nppncod 
and  resisted  by  him. 

It  was  found  as  a  fact  by  his  Honor,  that  the  consideration. 
of  the  obligation  sued  upon,  was  the  conveyance  by  the  plain- 
tiff to  the  defendant  of  all  his  interest  in  and  to  the  locus  in 
gncj  the  subject  of  said  action  of  ejectment. 

Upon  the  facts  agreed,  and  the  facts  found  by  his  Honor^. 
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the  court  rendered  judgment  in  favor  of  tlie   plaintiff ;  from 
which  judgment  the  defendant  appealed. 

Batchel/tr  cfe  S*m  and  Elwards^  for  appellant. 
Smith  <&  Strong^  contra. 

Bynum,  J.  The  condition  of  the  bond  sued  on,  is  to  pay 
"  whenever  an  issue  now  pending  in  the  Superior  Court  of 
law,  for  Granville  county,  between  James  H.  Lassiter,  plain- 
tiff, and  Archibald  Davis,  defendant,  is  decided  in  favor  of 
the  said  James  H.  Lassiter,  plaintiff  in  said  issue.''  It  is 
agreed  that  before  the  bringing  of  this  suit,  the  action  between 
the  parties  above  named,  was  compromised,  whereby  the  said 
Lassiter  agreed  to  pay  Davis  $750,  and  Davis,  in  considera- 
tion thereof,  agreed  to  let  a  verdict  and  judgment  be  entered 
up  against  him  in  favor  of  Lassiter.  Was  this  such  a  com- 
pliance with  the  condition  of  the  bond,  as  enabled  the  plaintiff 
to  maintain  this  action  ? 

The  condition  of  the  bond  was  literally  fulfilled,  and  nothing 
appears  in  the  case  to  show  that  it  was  not  performed  according 
to  the  spirit  and  intent  also,  of  the  parties  to  the  bond.  How 
the  parties  to  this  action  were  to  be  affected  by  the  result  of 
the  suit  between  Lassiter  and  Davis,  no  where  appears.  For 
ought  we  see,  neither  of  them  had  any  interest  in  that  action, 
or  was  to  be  affected  by  it,  one  way  or  another.  The  condi- 
tion of  the  bond  was  that  the  issue  in  the  action  should  be 
found  for  the  plaintiff.  That  was  done,  and,  as  far  as  we  see, 
it  was  immaterial  NvIiclLcr  the  result,  stipulated  for,  was 
])rought  about  by  a  compromise  or  other  ways.  The  case 
states  that  the  action  of  Lasiiittr  v.  Davis^  Mras  ejectment  for 
land,  and  that  the  bond  in  suit  in  this  action,  was  for  the  pur^ 
chase  of  the  plaintiff's  interest  in  that  land.  Be  it  bo,  and 
that  the  verdict  and  judgment  in  favor  of  Lassiter  enures  to 
make  good  the  title  of  the  defendant,  Hawkins,  which  proba- 
bly was  the  purpose  of  the  action.    The  defendant  has  no 
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right  to  complain  of  that.  Suppose,  improperly  and  against 
the  will  of  the  defendant,  Laesiter  paid  the  sum  of  $750  for 
his  verdict,  and  intends  to  seek  to  make  the  defendant, 
Hawkins,  liable  for  the  whole  or  a  part  of  that  sum.  That 
suggestion  lias  been  made.  When  the  defendant  is  so  sought 
to  be  charged,  he  has  his  remedy,  and  can  make  his  defence, 
if  he  has  any.  That  is  a  matter  wholly  outside  of  this  case, 
and  one  that  we  have  no  right  to  anticipate.  The  condition  of  ^ 
the  bond  was  saved  by  the  verdict  and  judgment  rendered  in 
favor  of  Lassiter,  and  thereby  the  bond  declared  on,  became 
due  and  payable,  expressly.  dnMe-rv.  Trommeily  7  Ired,^ 
125. 

This  view  of  the  case  renders  unnecessary  any  discussion  of 
the  cases  cited  as  to  the  nature  of  conditions  precedent  and 
their  performance. 

There  is  no  error. 

PsB  Curiam.  Judgment  affirmed. 


JOHN  McR\E  and  WILLIAM  FRENCH  in  behalf  of  themselves  and 
others  t».  THE  BOARD  OP  COMMlBSIONERS  OF  NEW  HANOVER 
COUNTr. 

When  an  appeal  from  the  Superior  Court  is  perfected,  the  Judge  below 
has  no  farther  jurisdiction  of  the  matter. 

This  was  a  motion  in  the  cause  heard  before  Henry^ «/.,  at 
Chambers  in  New  Hanovbb  county,  on  the  —  day  of  De- 
cember, 1875. 

The  defendants  moved  the  court  to  increase  the  amount  of 
a  bond  for  an  injunction  theretofore  granted. 

The  motion  was  allowed,  and  the  plaintiffs  appealed. 
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All  the  facts  necessary  to  an  understanding  of  the  case  as 
decided,  are  stated  in  the  opinion  of  the  court. 

M.  London  and  A.  T,  dk  J,  DmdA>n,  for  the  appellants. 
liussell  and   W.  S.  <&  D,  J.  Devatte,  contra. 

Byndm,  J.  There  is  error.  Judge  Seymour  granted  the  re- 
straining  order,  requiring  a  bond  of  $5,000  for  the  indemnity 
of  tlie  defendants.  The  restraining  order  was  afterwards  va- 
cated by  Judge  McKay,  and  the  plaintiffs  appealed  to  the 
Supreme  Court,  from  the  vacating  order,  gave  the  appeal 
bond,  and  the  case  was  stated  and  signed  by  the  counsel  of 
both  parties.  Some  two  weeks  after  this,  an  affidavit  was  filed 
by  one  of  the  commissioners,  stating  no  new  facts,  and  not 
alleging  the  insufficiency  of  the  bond.  Upon  a  motion  foun- 
ded on  that  affidavit.  Judge  Henry  then  holding  coiut  in 
Judge  McKay's  district,  required  the  plaintiffs  to  file  an  addi- 
tional bond  for  $10,000.  When  the  appeal  was  perfected,  the 
Judge  below  had  no  farther  jurisdiction.  Certainly  the  plain- 
tiffs could  not  thus  be  deprived  of  the  benefit  of  an  appeal 
perfected,  and  an  injunction  obtained. 

Per  Curiam.  Judgment  reversed. 


M.  C.  THOMAS  «.  ABNER  KELLY. 

B  is  competent  for  a  plaintiff,  as  witness  for  himself,  to  testify  to  ac<m- 
versation  had  with  a  certain  person  deceased,  whose  repre8entatiTei» 
not  a  party  to  the  suit. 

CrviL  Action  to  recover  the  amount  due  on  a  bond,  tried  be- 
fore BiMston  J.  at  Spring  Term,  1874,  of  Moobe  Superior  Court 
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The  bond,  (or  note  under  seal,)  was  executed  by  the  defen- 
dant and  others,  was  payable  jointly  and  severally  to  H.  B. 
Judd  or  order,  on  the  25th  December,  1861,  in  the  sum  of 
three  hundred  dollars.  There  were  several  credits  entered  on 
the  note,  and  it  was  not  endorsed  by  the  payer. 

The  defense  relied  on  was  that  the  plaintiff  was  not  the 
owner  of  the  note. 

The  plaintiff,  for  himself  testified,  that  the  note  was  his 
property ;  and  explained  his  possession  of  the  same  on  his 
cross-examination,  thus:  That  his  uncle,  Henderson  Judd, 
now  dead,  was  the  owner  of  the  note.  In  1871,  the  year  he 
died,  he  handed  the  note  to  tlie  plaintiff  and  told  him  to  take 
the  note  to  pay  a  debt  out  of  it,  for  which  he  was  liable  as 
surety  for  Dr.  Judd,  to  a  daughter  of  the  defendant,  in  the 
sum  of  sixty  dollars,  and  the  note  should  be  mine.  He  took 
the  note  and  saw  the  defendant  in  order  to  effect  the  arrange- 
ment through  him.  This  was  done  by  the  defendant's  execu- 
ting his  individual  note  to  his  daughter  for  sixty  dollars  and 
receiving  from  her  the  note  upon  which  his  uncle  was  liable 
as  surety.  The  defendant  surrendered  the  same  to  him  and 
he  gave  him  credit  for  the  amount  upon  the  note  now  in  suit. 
This  credit  is  endorsed  $60.00,  4th  February,  1871.  Plaintiff 
further  stated,  that  he  was  not  to  have  the  credit  put  on,  and 
then  to  return  tlie  note ;  it  was  to  be  his. 

For  the  defendant  Col.  A.  A.  F.  Seawell  was  called,  who 
stated  that  Henderson  Judd  died  in  July,  1871 ;  that  he  was 
unmarried,  but  there  were  some  colored  people  about  him, 
whom  he  recognized  as  his  children.  On  the  29th  of  March, 
1871,  at  his  request,  the  witness  wrote  for  him  a  deed  of  trust, 
which  he  executed,  and  in  which  he  appointed  the  witness  and 
another  person,  trustees  of  the  property  therein  conveyed,  for 
the  benefit  of  these  colored  children.  The  property  con- 
veyed in  trust  is  thus  described  after  naming  and  including 
his  lands :  ^^  Also  all  the  stock  of  horses  and  mules,  cattle 
and  hogs,  and  all  the  personal  property  of  every  description, 
27 
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wliich  I,  the  said  Hendersou  Jiidd,  now  own  or  may  hereafter 
become  the  owner  of,  up  to  tlie  day  and  time  of  my  death.'* 

This  witness  further  stated,  that  while  he  was  engaged  in 
writing  the  deed,  Judd  told  liim,  that  he  wanted  him,  the  wit- 
ness, to  get  from  Thomas,  tlie  plaintiff,  this  note  and  collect 
it,  and  if  he  was  living  to  pay  it  over  to  himself,  and  if  he 
was  not  living,  to  these  colored  children  of  his.  Witness  told 
Judd,  that  he  tliought  that  he,  Judd  had  better  get  the  note 
from  Thomas.  Judd  said  he  would.  Witness  did  not  apply 
for  tlie  note  until  after  the  death  of  Judd. 

The  plaintiff  being  renialled  by  his  counsel,  was  asked  if  he 
still  persisted  in  his  assertion  notwithstanding  the  evidence 
offered  by  the  defendant  that  the  note  belonged  to  him.  Uc 
replied  that  he  did,  and  that  the  note  was  his  property. 

Upon  his  cross-examination,  the  plaintiff  stated  that  he  had 
never  given  a  cent  for  the  note ;  and  upon  being  asked 
whether  he  had  any  other  reason  to  give  for  claiming  the  note» 
besides  what  he  had  stated  on  his  first  examination,  said  that 
lie  had :  and  was  proceeding  to  state  another  conversation, 
which  he  had  mth  his  uncle  in  the  month  of  April,  1871,  and 
which  was  after  the  deed  of  trust  was  executed.  To  thi^ 
conversation  as  evideace,  the  defendant  objected,  for  the 
reason,  because  it  was  between  the  plaintiff  himself  and  a 
person  deceased. 

His  Honor,  upon  consideration,  admitted  the  evidence,  partly 
because  he  was  of  opinion,  that  the  case  did  not  strictly  come 
within  the  prohibition  of  sec.  343,  C.  C.  P.,  as  the  representa- 
tive of  the  dead  man  was  not  a  party  to  tins  suit ;  and  it  was 
not  sought  in  any  way  to  hold  his  estate  liable  on  the  note; 
and  secondly,  because  Col.  Seawell,  the  trustee,  who  claimed 
the  note,  had  been  examined  by  defendant,  touching  a  commu- 
nication between  himself  and  the  dead  man  in  regard  to  the 
note  in  controvei^sy ;  and  again,  because  the  defendant's  coun- 
sel had  opened  the  way  by  the  question  he  had  himself  pro- 
poimded  to  the  witness. 
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The  plaintiff  thereupon  testified,  that  after  he  had  seen  the 
defendant  and  received  from  him  the  $60.00  note  on  which 
his  uncle  was  liable  as.  surety,  and  entered  the  credit  on  the 
note  in  suit,  he  went  back  to  his  uncle  and  told  him  he  had 
satisfied  the  debt.  His  uncle  said,  "  All  right,  keep  the  note." 
He  offered  to  surrender  the  note  he  had  taken  up  ;  but  his 
uncle  said,  "Keep  it ;  it  will  show,  some  day,  what  you  have 
done."     To  this  the  defendant  excepted. 

It  was  admitted  on  the  trial,  that  one  H.  B.  Thomas  was 
the  administrator  of  Henderson  Judd,  deceased. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff.  Rule 
for  a  new  trial ;  rule  discharged.  Judgment  and  appeal  by 
defendant. 

Merrimon^  l^iiUev  <J&  A^he  and  Ne'dl  McKay ^  for  appellant. 
Bunhee  ik  Busbee  and  Mclver^  contra. 

Re;ai>£,  J.  The  plaintiff  testified  as  a  witness  in  his  own 
behalf,  of  a  conversation  between  himself  and  a  person  then 
deceased. 

The  evidence  was  competent,  because  the  representative  of 
the  deceased  person  was  not  a  party  to  the  suit.  C.  C.  P., 
sec.  343. 

This  woidd  entitle  the  plaintiff  to  his  judgment  here ;  but 
then,  it  is  apparent  that  "  a  complete  detennination  of  the 
controversy  cannot  be  had  ^vithout  the  presence  of  other  par 
ties;"  for,  if  the  plaintiff  recover,  the  representative  of  the 
deceased  payee  of  the  note  may  sue  either  the  plaintiff  or  de- 
fendant- To  prevent  that,  C.  C.  P.,  sec.  65,  makes  it  the  duty 
of  the  court  to  have  such  party  brought  in.  And  yet,  that 
would  bo  hard  upon  the  plaintiffs  in  this  case,  because  as  soon 
as  the  representative  of  the  deceased  payee  is  made  a  party  it 
makes  the  plaintiff  an  incompetent  witness,  and  defeats  his 
recovery.     This  would   1)e  right  if  the  representative  desires 
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to  be  a  party,  and  to  claim  the  debt ;  but  it  may  be  tliat  he 
does  not  desire  to  do  so.  It  may  be  that  he  desires  tbat  tlie 
plaintiff  shall  recov^er.  And  then  it  would  seem  that  he  ought 
not  to  be  made  a  party  against  his  wisli,  for  the  benefit  of  the 
defendant.  It  is  cleai*,  however,  that  if  he  desires  to  be  a 
party  he  ought  to  be  allowed  to  be. 

The  defendant  offered  no  evidence  that  he  had  paid  the 
debt,  and  the  jury  found  that  he  had  not  paid  it.  So  that  he 
owes  it,  either  to  the  plaintiff  or  to  the  representative  of  the 
deceased.  And  if  his  object  is  to  protect  himself  agamst  a 
double  liability,  the  same  section  of  C.  C.  P.,  65,  proM'des 
that  he  may  have  any  other  claimant  brought  in  and  made  a 
party  in  his  place,  upon  his  paying  the  money  into  court 
And  this  is  what  he  ought  to  have  done. 

The  case  will  be  remanded,  to  the  end  that  the  representar 
tive  may  have  notice  of  the  suit  and  be  made  a  party  plaintiff 
or  defendant  as  he  may  be  advised. 

Affirmed  and  remanded.  Plaintiff  will  have  judgment  in 
this  court  for  his  costs  only. 

PsB  CxTBiAM.  '  Judgment  accordingly. 
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JORDAN  WOMBLE   ©.   THE   BOARD   OF   COMMISSIONERS  OF 
WAKE  COUNTY. 

Money  loaned  to  the  Wardens  of  the  Poor,  under  an  order  of  the  County 
Court  in  1^64,  authorizing  them  to  borrow  money  to  purchase  pro* 
visions  for  the  support  of  the  poor,  and  which  was  used  for  that  per- 
pose,  may  He  recovered  back  by  the  creditor,  as  for  money  paid  to 
the  use  of  the  county,  or,  as  upon  substitution  of  the  creditor  to  the 
rights  of  the  person  furnishing  the  provisions, 

{DacU  V,  Commissioners  of  Stokes^  at  this  term,  and  Daniel  v.  Commis' 
sioners  of  Edgecombe^  Ibid,  cited  and  approved. ) 

Civil  Action  tried  before  Henry,  J.,  at  January  (Special) 
Ter:n,  1875,  of  the  Superior  Court  of  Wake  county. 

The  plaintiff  claimed  the  scaled  value  of  $19,597.67,  as  the 
balance  of  an  amount  loaned  by  him,  while  Treasurer  of  the 
Wardens  of  the  Poor  of  the  county,  to  the  Wardens  of  the 
Poor,  in  December,  1864,  under  an  order  of  the  County  Court 
of  Wake  county,  made  about  the  10th  of  December,  1864, 
there  being  more  than  twenty  Justices  of  the  Peace  present 
and  acting,  when  the  order  ^as  made.  Under  this  order,  the 
m^>aey  was  loaned  for  the  purpose  of  buying  meat  for  the 
paupers  in  the  poor  house,  and  was  so  used. 

The  defendants  denied  that  any  such  court  was  held,  or 
such  order  made  and  insisted  that  if  the  money  was  loaned  as 
alleged  the  court  had  not  power  to  authorize  the  borrowing  of 
the  same. 

By  consent  the  action  was  tried  upon  aflSdavits  filed  by  the 
plaintiff  and  tlie  facts  found  to  be  as  above  set  out. 

Thereupon  his  Honor  ordered  the  records  of  the  County 
Court  of  Wake  county  to  be  amended  as  follows : 

It  id  ordered  by  the  court,  more  than  twenty  magistrates  be- 
ing  present,  that  the  Wardens  of  the  Poor  for  Wake  county 
be  authorized  and  empowered  to  borrow  so  much  money  as 
may  be  necessary  for  the  purpose  of  purchasing  meat  for  the 
support  of  the  poor  at  the  poor  house  in  Wake  county. 
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It  is  further  ordered,  that  the  debt  so  contracted  shall  be 
bmding  upon  Wake  connty. 

The  court  rendered  judgment  in  favor  of  the  plaintiff  and 
the  defendants  appealed. 

SnoWj  Bushee  dk  Buahee  and  Battle  S  Son^  for  the  ap- 
j>ellants. 

Lewis  and  Fowle,  contra. 

Keade,  J.  Wake  county  was  obliged  to  support  its  paupers 
at  the  poor  house.  Under  stress  of  circumstances,  it  ordered 
the  Wardens  to  borrow  money  to  buy  meat.  The  plaintiff 
loaned  tlie  money  with  which  the  meat  was  bought.  The 
meat  was  received  and  used  at  the  poor  house. 

We  pass  by  the  question  whether  the  county  had  the  power 
to  "  borrow  money."  It  certainly  had  the  power  and  was 
bound  to  purchase  meat  for  the  poor  house.  It  did  purcliase 
meat,  and  the  plaintiff  paid  for  it.  He  is  therefore  entitled 
to  recover  as  for  money  paid  to  the  use  of  the  county  ;  or  as 
being  substituted  to  the  riglits  of  the  person  who  furnished 
the  meat. 

The  question  has  been  considered  more  at  large  at  this  tenn 
in  D  vifi  v.  Comrniistnoriera  of  iSttflcts  County^  and  in  Daniel  \. 
The  Commi 88)0 tiers  of  Edgecombe  County, 

There  is  no  error. 

Per  Cueiam.  Judgment  affirmed. 
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J.  R.  MOORE  and  wife  v.  G.  DICKSON. 

QrantiDg  or  refusiDg  a  contiDuance  in  the  court  below,  is  in  the  discre- 
tion of  the  presiding.  Judi^e ;  and  it  would  require  circumstances, 
proving  bejond  doubt,  hardship  and  injustice  to  induce  this  court  to 
review  the  exercise  of  such  discretiim,  if  in  any  case  it  had  the  pcwer 

to  d0  80. 

Henee^  where  a  case  has  been  continued  several  terms,  and  a  motion  ia 
made  to  continue  it  again,  in  the  absence  of  the  affidavit  showing 
merits,  this  court  will  not  review  the  decision  of  the  court  below,  re« 
fusing  a  continuance. 

Civil  Action,  tried  before  Schench^  J.^  at  Fall  Term,  1875, 
of  Gaston  Superior  Court. 

There  was  a  verdict  for  the  plaintiffs  and  the  defendant 
moved  for  a  new  trial ;  motion  overruled.  Judgment  for  the 
plaintiffs  and  appeal  by  defendant. 

All  the  facts  necessary  to  an  understanding  of  the  case  as 
decided,  are  stated  in  the  opinion  of  the  court. 

W,  W,  Fleming^  for  the  appellant. 
Battle  J  Battle  cfe  Mordead^  contra. 

Rodman,  J.  We  see  no  error  in  the  proceedings  below. 
Tlie  first  error  alleged  by  the  defendant  is,  that  the  Judge  re- 
fused to  continue  the  case. 

We  will  not  say  that  there  may  not  be  a  case  in  which  the 
refusal  of  a  continuance  would  not  be  a  ground  for  granting 
a  new  trial  by  this  court,  under  its  general  power  to  supervise 
and  control  the  proceedings  of  the  inferior  courts.  But  un- 
doubtedly the  granting  or  refusing  a  continuance  is  in  the  dis- 
cretion of  tlie  Judge  below,  and  it  would  require  circumstances 
proving  beyond  doubt  hardship  and  injustice  to  induce  tliis 
court  to  review  his  exercise  of  it,  if  in  any  case  it  has  the 
power  to  do  so. 
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In  the  present  case  the  only  ground  presented  to  the  Judge 
for  a  continuance,  was  the  recent  death  of  one  of  the  counsel 
for  the  defendant,  perhaps  his  leading,  and  substantially,  we 
will  suppose,  his  only  counsel  until  a  few  hours  before  the 
trial.  We  may  think  that  under  such  circumstances  the  Judge 
miglit  well  have  deferred  the  trial  until  the  next  day  if  such 
request  had  been  made  to  him.  But  the  action  had  been  con- 
tinued several  times  before,  and  and  there  was  'fio  affidavit  of 
merits.  We  cannot  see  but  that  the  Judge  acted  properly  and 
discreetly,  and  certainly  we  caimot  say  that  he  acted  unjustly 
or  oppressively. 

The  other  exception  was  not  insisted  on,  and  clearly  could 
not  be  maintained. 

Per  CufiiAM.  Judgment  afi^rmed. 
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STATE  ».  ALEXANDER  NEELY. 

In  Ml  indictment  for  **  Assault  and  Battery  with  intent  to  commit  a 
Bape/*  the  evidence  of  such  intent  liein^^  substHntially  the  following: 
Thnt  Tery  80«)n  after  the  prosecutrix  left  the  railroad,  (and  her  com* 
panion«)  she  heard  the  prisoner,  a  colored  man,  *  ho'ler''  to  her  '*to 
stop."  and  SJiw  him  running  after  her,  diRtant  a1>oat  seventy  yards. 
The  prosecutrix  then  begin  to  run  **fts  hnrd  as  she  could,"  and  was 
pursued  rapidly  by  the  prisoner,  who  **  hollered"  three  times  to  her 
**  to  stop."  i  he  prisoner  was  approaching  her.  until  the  ro>id  emerged 
from  tlie  woods  into  a  lane;  when  he  reached  the  mouth  of  the  lane, 
and  saw  the  dwelling  house  of  her  brother-in-law.  he  fled  in  the  di» 
rection  of  the  road  and  into  the  woods,  &c. :  HMy  (by  a  majority  of 
the  court,)  that  this  was  evidence  of  the  intent  charged,  proper  to  be 
left  to  the  jury,  and  that  the  prisoner  wa^  not  entitle  i  to  a  new  tri  il, 
because  the  same  had  been  submitted  to  the  jury  under  the  charge  of 
the  court^. 

iSiaU  V.  Davis,  1  Ired.  13^;  8tats  v.  Riwls,  Co  N,  C.  Rep.  834;  State  v. 
Vannopy  Ii*id,  532  cited  and  approved.) 

RooM\N  and  Bt^om,  J.  J  ,  dU^tenting. 

Indictment,  for  an  assault  with  intent  to  coiimit  a  rape, 
tried  before  ''chenck,  •/..  and  a  jnry,  at  Fall  Term,  1875,  of 
the  Superior  Court  of  Cabarrus  county. 

It  was  in  evidence  that  on  the  10th  July,  1875,  the  prose- 
cutrix, a  woman  over  ten  years  of  age,  and  a  young  girl  were 
returning  home,  along  the  track  of  the  North  Carolina  Rail- 
road, a  few  miles  from  Concord.  When  they  readied  a  point 
on  the  railroad  at  which  a  country  road  crossed  the  same,  the 
prosecutrix  and  the  girl  separated.  The  road  taken  by  tlie 
prosecutrix  lead  through  a  woods  about  a  quarter  of  a  mile,  to 
the  house  of  Iter  brother-in-law,  with  whom  she  then  resided. 
Very  soon  after  she  left  the  railroad,  she  heard  the  prisoner, 
a  colored  man,  "  holler"  to  her  "  to  stop,"  and  saw  him  nm- 
ning  after  her,  distant  about  seventy  yards.  The  prosecutrix 
then  began  to  run  "  as  hard  as  she  could,"  and  was  pursued 
rapidly  by  the  prisoner,  who  "  hollered"  three  times  to  her  to 
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"  Btop."  The  prisoner  was  approaching  her,  until  the  road 
emerged  from  the  woods  into  a  lane.  When  the  prisoner 
reached  tlie  "  mouth  of  the  lane,"  and  saw  the  dwelling  house 
of  the  brother-in-law  of  tlie  prosecutrix  nearbj,  he  fled  in  the 
direction  of  the  railroad  and  into  the  woods."  He  was  pu^ 
sued  and  taken  shortly  afterwards  at  a  section  house.  The 
prosecutrix  was  put  in  great  fear  by  the  chase. 

The  record  sent  to  this  court  upon  appeal  says:  "There  was 
other  evidence  bearing  on  the  intent  with  which  he  pursued 
the  prosecutrix,  which  it  is  not  necessary  to  set  forth  in 
detail." 

The  court  charged  the  jury  :  That  tliis  was  a  very  serious 
charge  against  tlie  prisoner,  and  it  was  the  duty  of  the  State 
to  prove  all  the  essential  facts  constituting  it,  beyond  a  reason- 
able doubt,  and  that  if  they  had  reasonable  doubt,  they  must 
acquit."  As  to  the  assault,  the  court  charged :  That  if  the 
prisoner  pursued  tlie  prosecutrix  against  her  will,  \rith  the  in- 
tent violently  to  take  hold  of  her  person,  and  caused  her  to 
flee,  and  then  continued  to  pursue  her,  that  this  would  bcvsn 
assault,  and  that  if  they  found  that  the  prisoner  committed 
such  an  assault  with  the  intent  carnally  to  know  the  person  of 
the  prosecutrix  violently  and  against  her  will,  he  would  be 
guilty,  and  they  must  so  find ;  otherwise  they  woidd  acquit." 

To  this  charge  the  prisoner  excepted. 

The  jury  rendered  a  verdict  of  guilty,  whereupon  the  pris- 
oners moved  the  court  for  a  new  trial.  Motion  overruled. 
Sentence  pronounced,  and  the  prisoner  appealed. 

^hiyp  cfc  Ij'tiley,  for  the  prisoner. 
Attorney  Gehcral  Uarffn/Vt^  for  the  State. 

Peaeson  C.  J.  That  the  prisoner  upon  the  facts  set  out  in 
the  statement  of  the  e^se,  committed  an  assault  is  not  an  open 
question.  Sfatt  v.  Davi^^  1  Ired.  125  ;  tiinU  v.  JiawU^  65  N. 
C.  Rep.  334  ;  State  v.   Vanut^,  Ibid  532. 
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This  it  would  seem  was  the  only  point  relied  on  by  the 
counsel  of  the  prisoner  in  the  court  below.  We  are  led  to 
the  inference,  that  the  points  as  to  there  being  no  evidence  of 
the  intent  to  commit  a  rape,  was  not  taken  in  the  court  below, 
by  the  fact  that  in  stating  the  case  his  Honor  assumes  that  the 
intent  charged  was  fuUy  proved  and  given  up  on  the  trial,  and 
contents  himself  with  setting  out  ^^  there  was  other  testimony 
bearing  on  the  intent  with  which  he  pursued  the  prosecutrix, 
which  it  is  not  necessary  to  set  forth  in  detail."  Clearly  had 
the  point  been  made,  that  there  was  no  eviience  fit  to  l)e  left 
to  the  jury  as  to  the  intent  charged  in  the  indictment,  his 
Honor  would  have  seen  that  it  was  necessary  to  set  forth  in 
detail  the  other  testimony,  "  bearing  on  the  intent  witli  which 
he  pursued  the  prosecutrix."  However  this  may  be,  giving 
the  prisoner  the  benefit  of  the  rule  "  what  does  not  appear 
does  not  exist,"  and  relieving  him  from  the  rule  "  the  appel- 
lant must  show  error  and  intendments  are  to  be  taken  against 
him,"  we  will  consider  the  case  as  presenting  the  question : 
Do  the  facts  and  circumstances  set  out  amount  to  any  evidence 
fit  to  be  left  to  the  jury  as  to  the  intent  charged  ?  Or  was  the 
matter  of  intent  left  so  much  in  the  dark  as  to  make  it  the 
duty  of  the  Judge  to  have  instructed  the  jury  to  have 
acquitted  the  prisoner  of  tlie  criminal  intent  charged  ? 

A  majority  of  the  court  are  of  tlio  opinion  that  there  was 
evidence  to  be  left  to  the  jury  as  to  tlie  intent  charged.  For 
my  own  part  I  think  the  evidence  plenary,  and  had  I  been  on 
the  jury  would  not  have  hesitated  one  moment. 

I  see  a  chicken  cock  drop  his  wings  and  take  after  a  hen  ; 
my  experience  and  observation  assure  me  that  liis  purpose  is 
sexual  intercoui-se,  no  other  evidence  is  needed. 

Whether  tlie  cock  supposes  that  the  hen  is  running  by  female 
instinct  t6  increase  the  estimate  of  her  favor  and  excite 
passion,  or  whether  the  cock  intends  to  carry  his  purpose  by 
force  and  against  her  will,  is  a  question  about  wliich  there  may 
be  some  doubt,  as  for  instance   if   she  is  a  setting  hen  and 
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^  makes  fight "  not  merely  amorous  resistance.  There  may 
"be  evidence  from  experience  and  observation  of  the  nature  of 
the  animals  and  of  male  and  female  instincts,  fit  to  be  left  to 
the  jnrj,  upon  all  of  the  circumstances  and  surroundings  of 
the  ease,  was  the  pursuit  made  with  the  expectation  that  he 
"would  be  gratified  voluntarily,  or  was  it  made  with  the  intent 
to  have  his  will  against  her  will  and  by  force  ?  Upon  this 
-case  of  the  cock  and  the  hen,  can  any  one  seriously  insist  that 
^  jury  has  no  right  to  call  to  their  assistance  their  own  expe- 
rience and  observation  of  the  nature  of  animals  and  of  male 
and  female  instincts. 

Again  ;  I  see  a  dog  in  hot  pursuit  of  a  rabbit ;  my  expe- 
rience and  observation  assure  me  the  intent  of  the  dog  is  to 
kill  the  rabbit;  no  doubt  about  it,  and  yet  according  to  the 
argument  of  the  prisoners  counsel,  there  is  no  evidence  of  the 
intent. 

In  our  case,  when  the  woman  leaves  the  railroad  and  starts 
for  her  home  and  is  unaccompanied,  to  pass  through  woodland 
for  one-fourth  of  a  mile,  at^egro  man  calls  to  her  stop  ;  he  is 
^t  the  distance  of  seventy-five  yards  ;  she  with  female  instinct, 
from  the  tone  of  his  voice,  looks,  &c.,  sees  his  purpose  and 
runs  as  fast  as  she  can  through  the  woodland  and  makes  the 
Lead  of  the  lane,  in  sight  of  the  house  before  he  is  able  to 
'isatch  her ;  he  pursues  to  the  head  of  the  lane,  and  then  flees 
and  attempts  to  escape  in  the  woods. 

It  is  said  in  the  ingenious  argument  of  the  counsel  of  the 
prisoner,  his  intent  may  have  been  to  kill  the  woman,  or  to 
rob  her  of  her  shawl  or  of  her  money,  and  if  tlie  jury  cannot 
decide  for  which  of  these  intents  he  pursued  her,  they  ought 
to  find  a  verdict  for  the  defendant.  The  fallacy  of  this  argu- 
ment is,  I  conceive,  in  this  :  it  excludes  all  of  the  knowledge 
Avhich  we  acquire  from  experience  and  observation'*  as  to  the 
nature  of  man.  This  is  the  corner  stone  on  which  tlie  insti- 
tution of  trial  by  jury  rests.  To  say  that  a  jury  are  not  at 
liberty  to  refer  to  their  observation  and  experience,  when  « 


Digitized 


by  Google 


JANUARY  TERM,  1876.  429 


8   ATB  V,   NBBLT. 


negro  man  under  the  circumstances  of  this  case  pursues  a 
white  woman,  starting  at,  say  seventy-five  yards  and  gaining 
on  lier  and  being  near  when  slie  gets  in  sights  of  tlie  house^ 
when  ho  stops  and  fle^  into  the  woods,  is,  as  it  seems  to  me» 
to  take  from  a  trial  by  jury  all  of  its  recommendations. 

Our  case  particularly  called  for  '  the  observation  and  ex- 
perience of  the  jurors  as  practical  men.  The  pmoner  had 
some  intent  wlien  he  pursued  the  woman.  There  is  no  evi- 
dence tending  to  show  that  his  intent  was  to  kill  her  or  to  rob 
her,  BO  the  intent  must  have  been  to  have  sexual  intercourse^ 
and  the  jury  considering  that  he  was  a  negro,  and  considering 
tlie  hasty  flight  of  tlie  woman,  and  the  prisoner  stopping  and 
running  into  the  woods  when  he  got  in  sight  of  the  honse, 
and  the  instinct  of  nature  as  between  male  and  female,  aad 
the  repugnance  of  a  white  woman  to  tlie  embraces  of  a  negro^ 
had  some  evidence  to  find  that  the  intent  was  to  commit  s 
rape. 

RoDBCAN,  J.,  fUssevtlvg,  I  cannot  concur  in  the  opinion  of 
the  majority  of  the  court,  and  will  state  the  reasons  for  my 
dissent  with  as  much  brevity  as  is  consistent  with  clearness. 

Upon  the  authority  of  ^^tate  v.  Rawls.  I  admit  there  waa. 
evidence  on  which  the  jury  might  convict  the  prisoner  of  a 
simple  assault. 

But  in  my  opinion  the  record  sets  forth  no  evidence  fit  to 
go  to  the  jury,  or  upon  which  tliey  could  reasonably  find  the 
prisoner  guilty  with  the  intent  charged.  The  intent  was  an 
essential  ingredient  of  the  offence  charged  and  there  was  no 
evidence  of  it. 

In  the  opinion  of  the  court  as  delivered  by  the  Chief  Jus- 
tice, the  argimient  is,  that  because  from  certain  actions  of  cer- 
tain brute  animals,  a  certain  intent  would  be  inferred,  a  like 
intent  must  be  inferred  against  the  prisoner  from  like  acts. 

It  seems  to  me  tliat  the  illustrations  are  not  in  point,  even 
if  that  method  of  reasoning  be  allowable  at  all.    The  chicken 
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cock  in  the  case  supposed  has  no  intent  of  \'iolence.  He  ex- 
pects acquiesenco  and  knows  he  could  not  succeed  \vithout  it, 
and  besides,  he  is  dealing  with  his  lawful  wife. 

But  the  method  of  reasoning  is  misleading  and  objection- 
able on  principle.  It  assumes  that  the  prisoner  is  a  brute,  or 
so  like  a  brut«  that  it  is  safe  to  reason  from  the  one  to  the 
other ;  that  he  is  governed  by  brutish,  and  in  liis  case,  vicioue 
passions  unrestrained  by  reason  or  a  moral  sense.  This  as- 
sumption is  unreasonable  and  unjust.  Tlie  prisoner  is  a  man, 
and  until  conviction  at  least,  he  must  be  presumed  to  have  the 
passions  of  a  man,  and  also  the  reason  and  moral  sense  of  a 
man,  to  act  as  a  restraint  on  their  unlawful  gratification. 
Otherwise  he  would  be  von  compt^s  mevtifi^  and  not  amenable 
to  law.  He  is  entitled  to  be  tried  as  a  man,  and  to  have  his 
acts  and  intents  inquired  into  and  decided  upon,  by  the  prui- 
ciples  which  govern  human  conduct,  and  not  brutish  conduct. 
Assume  as  the  opinion  of  the  court  does,  that  the  inquiry  as 
to  his  intent  is  to  be  conducted  upon  an  analogy  from  the  in- 
tents of  brutes,  you  treat  him  worse  than  a  brute,  because 
what  would  not  be  vicious  or  criminal  in  a  brute,  is  vicious 
and  criminal  in  him,  being  a  man.  When  you  assume  him  to 
be  a  brute,  you  assume  him  to  he  one  of  \'icious  properties. 
If  tl^at  be  true,  what  need  of  court  and  jury  ?  The  prisoner 
is  not  only  fWm  naturae  but  C'tput  lupimna  whom  any  one 
may  destroy  without  legal  ceremony. 

The  evidence  of  the  prisoner's  intent  is  circumstantial ;  the 
circumstances  being  the  pursuit,  and  its  abandonment  when 
he  got  in  sight  of  WhitcV.  lirjup?.  It  :o  tlyj  admitted  rule  in 
such  cases  that  if  there  be  any  reasonable  hypothesis  upon 
which  the  circumstances  are  consistent  with  the  prisoner's  in- 
nocence the  Judge  should  direct  an  acquittal,  for  in  such  caseii 
there  is  no  positive  proof  of  guilt.  The  paiticular  criminal 
intent  charged  must  be  proved.  It  will  not  do  to  prove  that 
the  prisoner  had  that  intent  or  some  other  although  the  other 
may  have  been  criminal  ;  and  especially  if  the  other,  althongh 
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immoral  was  not  criminal.  In  Hex  v.  Tjnf*1^  7  Car.  P.  318, 
(32  E.  C.  L.  R.)  it  was  held  by  Pattermri,  J,^  that  in  order  to 
convict  of  assault  with  intent  to  commit  a  rape,  the  jury  must 
be  satisfied,  not  only  that  the  prisoner  intended  to  gratify  his 
passions  on  the  prosecutrix,  but  that  he  intended  to  do  so  at 
all  events  and  notwithstanding  any  resistance  on  her  part. 
Roscoe  Cr.  Ev.,  811.  It  is  not  proof  of  guilt,  merely,  that 
the  facts  are  consistent  with  guilt,  they  must  be  inconsistent 
witli  innocence.  It  is  neither  chnrity,  nor  common  sens )  nor  law, 
to  infer  the  worst  intent  wliich  the  facts  will  admit  of.  The 
reverse  is  the  rule  of  justice  and  law.  If  the  facts  will  reas- 
onably admit  the  inference  of  an  intent,  which  though  im- 
moral is  not  criminal,  we  are  bound  to  infer  that  intent. 

In  the  present  case,  may  not  the  intent  of  the  prisoner  have 
been  merely  to  solicit  the  woman,  and  to  desist,  if  she  resisted, 
his  solicitations  ?  Or  may  it  not  be  that  he  had  not  antici- 
pated resistance,  and  would  desLt  in  case  it  occjurred  ?  Either 
hypothesis  will  do,  and  either  is  consistent  with  cverj^  fact  in 
evidence ;  with  the  pursuit,  and  with  its  abandonment,  when 
the  prisoner  apprehended  discovery.  There  is  absolutely  no 
evidence  that  the  prisoner  had  formed  the  intent  charged,  viz  : 
to  know  tlie  woman  in  spite  of  resistance,  and  at  all  hazards. 

We  are  told  in  the  Sacred  Book  tliat  "  who  so  looketh  on  a 
woman  to  lust  after  her  hath  committed  adultery  in  liis  heart" 
adultery^  not  rape.  In  tlie  minds  of  men  there  is  a  wide  space 
between  the  immoral  intent  to  seduce  a  woman,  and  the  crimi- 
nal intent  to  ravish  her.  It  is  at  tliis  point  that  the  inference 
diuwn  iiuui  iliu  asoaiiieJ  identity  of  civilized  men,  with  brutes, 
is  most  misleading  and  unfair.  A  man  may  perhaps  be  easily 
led  by  his  passions  to  f  oi*m  the  immoral  intent  to  solicit  a 
woman,  and  to  attempt  to  execute  it.  But,  as  a  reasoning 
being,  he  will  pause  before  he  forms  the  intent,  and  attempts 
to  execute  it,  to  commit  so  hideous  and  penal  a  crime  as  rape ; 
one  80  certain  of  detection  and  punishment.  The  moral  sense 
which  every  man  lias,  in  a  greater  or  less  degree,  and  the  ter- 
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roi*8  of  the  Inw,  come  in  to  hold  liim  back  from  the  determi- 
nation to  commit  the  crime,  and  to  make  him  take  a  period 
for  deliberation,  which,  in  the  absence  of  evidence  to  the  con- 
trary, it  must  be  presumed,  he  availed  himself  of.  Whereas, 
on  the  brute,  there  are  no  such  restraints,  as  the  gratification 
of  his  passions  is  neither  a  sin  or  crime.  Surely  the  same 
rules  of  evidence  cannot  apply  to  beings  so  different  and  act- 
ing under  different  moral  and  legal  responsibilities. 

The  difference  in  color  between  the  prosecutrix  and  the 
prisoner,  although  it  would  aggravate  the  guilt  upon  the  prigo 
ner  upon  conviction,  cannot  justly  affect  tlie  rules  of  evidence, 
by  which  his  guilt  is  to  be  inquired  into.  Tliese  must  be  the 
same  for  all  classes  and  conditions  of  men. 

It  seems  to  me  tliat  the  decision  of  the  court  is  a  departure 
from  what  I  had  supposed  to  be  a  firmly  establislied  rule  of 
evidence  for  the  protection  of  innocence. 

Bynum,  J.  Concui's  in  the  dissenting  opinion  of  Justice 
Rodman. 

Pkr  Curiam.  There  is  no  error. 


WILSON  &  SeOBER  r.  HUTCmNSON  and  others. 

WherCf  upon  an  appeal  to  this  court,  the  appellant  fails  to  prepare » 
case  and  serve  it  upon  the  adverse  party,  as  required  by  the  provisiaDt 
of  the  <  ode  of  Civil  Procedure,  *'tht  Uberal practice  among  the  mmim 
ofihclarin  this  dUtrict^^^  in  such  cases,  is  not  sufficient  groiuid  to 
warrant  a  writ  oi  certiorari^ 

PETTnoN  by  defendants  for  a  certiai*ariy  filed  at  this  term. 

The  plaintiffs  brought  an  action  against  the  defendants  on 

a  promissory  note  and  obtained  judgment  thereupon  at  Fall 
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Term,  1 875,  of  Gctilford  Superior  Court.  From  that  judg- 
ment the  defendants  appealed  and  duly  filed  an  appeal  bond. 
More  than  ten  days  after  the  notice  of  appeal  the  defendants' 
comisel  served  upon  the  counsel  for  the  plaintiffs  a  statement 
of  the  case  upon  appeal.  The  counsel  for  the  plaintiffs  de- 
clined to  accept  the  same  or  to  take  any  notice  thereof. 

The  other  facts  necessary  to  an  understanding  of  the  case 
as  decided,  are  sufficiently  stated  in  the  opinion  of  the  court. 

Scoit  c&  Caldwell y  for  petitioners. 

Dillard  <j&  Gilmer,  and  Oray  A  Stamps,  contra. 

Peabson,  C.  J.  The  writ  of  cprtiftrari  in  the  place  of  an 
appeal,  is  prayed  for  on  the  ground  that  the  petitioners  ought 
not  to  be  prejudiced  by  the  delay  of  their  counsel  in  making 
up  the  statement  of  a  case  for  the  Supreme  Court.  This  de- 
lay is  attributed  in  the  petition  to  the  '*  liberal  practice  among 
the  members  of  the  bar  in  that  district,"  &c. 

With  all  of  this  we  have  nothing  to  do.  The  C.  C.  P. 
specifies  the  time  in  wliich  the  appellant  must  have  a  case 
made  up.  For  a  failure  to  do  so,  the  attorney  is  liable  for 
damages.  This  seems  to  be  a  fit  case  in  which  that  right  of 
a  client  against  his  lawyel*  can  be  enforced,  and  perhaps  an 
example  may  serve  a  good  purpose,  and  hereafter  lawyers  will 
not  depend  upon  an  indefinite,  general  understanding  "among 
counsel,"  but  will  make  up  the  case  in  the  time  required  by 
law,  unless  there  be  a  specific  arrangement  in  regard  to  it. 

Per  Curiam.  Motion  refused. 


28 
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HEiSBY  WILLIAMS  r.  C.  B.  HA8SELL,  Adm'r.  and  others. 

Under  a  devise  of  1  ind  to  A,  B  and  C  for  life  only,  with  remainder  to 
such  of  thtir  children  as  tihoull  he  living  at  their  death^  the  land  can 
not  be  soli  for  partition, — those  taking  in  remainder  not  being  ascer- 
tained. One  of  the  life  tenants  dies,  leaving  two  children:  EM.  that 
although  they  are  known,  yet  their  interest  is  so  mixed  up  with  the 
interests  of  others  in  remainder,  who  are  not  yet  ascertained,  and 
cannot  be  during  the  lives  of  the  life  tenants,  that  the  same  cannot 
be  sold  now  in  any  way,  or  by  any  person. 

(The  cases  of  Grissom  v.  Parish^  Phil.  Eq.  330,  and  Watwn  v.  Wat^on^ 
3  Jones  Eq.  400,  cited  and  approved.) 

Phti  riojfif  filed  at  this  term  of  the  court  in  behalf  of  all  the 
parties  to  the  action. 

This  case  was  decided  at  the  last  term  of  the  court  and  is^ 
reported  in  73  N.  C.  Rep.,  174.  The  petition  states :  That 
the  principal  object  of  the  action,  after  ascertaining  the  in- 
terest of  the  legatees  in  the  estate  of  the  testator,  was  to  as- 
certain whether  the  defendant,  as  administrator  f/e  bonis  non^ 
had  the  right  to  sell  the  lands  of  the  testator,  and  to  ascertain 
how  the  interest  of  the  defendants,  Jessie  Stubbs  and  Harry 
Stubbs,  grand  clnldren  of  the  testator,  (whose  interest  in  the 
land  had  become  vested  by  the  death  of  their  mother,)  should 
be  sold. 

The  opinion  of  the  court  settles  the  interest  of  the  respec- 
tive legatees  in  the  estate  of  the  testator,  but  does  not  state 
how  the  interest  of  the  Stubbs  children  should  be  sold,  nor 
whether  the  administrator  de  bonis  non  could  convey  the  lands 
of  the  testator. 

Therefore  in  order  to  save  cost  to  the  parties  to  the  caufic, 
the  petitioners  pray  that  the  court  render  judgment: 

1.  Wliether  under  the  will  of  the  testator,  the  defendant 
has  the  power  as  administrator  fie  bonis  no7i  to  sell  the  real 
estate  of  the  testator,  and  particularly  the  Woodlawn  planta- 
tion. 
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2.  How  the  interest  of  the  said  Jesse  Stubbs  and  Harry 
Stubbs  may  be  sold. 

3.  Wlietller  it  is  not  the  duty  of  tlie  defendant,  Hassell  un- 
der the  direction  of  the  said  will,  to  sell  the  lands  in  the  plead- 
ings mentione<l,  and  to  pay  over  the  proceeds  to  the  devisees 
under  said  \vill. 

4.  For  a  general  construction  of  the  will. 

Mullen  cfe  Mof>re  and  ClarJc,  for  the  petitioners. 
V enable  and  Aiiovney  General  Hargrove^  contra. 

Keade,  J.  This  proceeding  was  originated  to  obtain  the 
advice  of  the  court  as  to  the  construction  of  the  will  of  Henrj^ 
Williams,  and  for  a  sale  of  the  land  devised. 

His  Honor  below  declared  the  rights  of  the  parties  and 
ordered  a  sale  of  the  land.  From  which  there  was  an  appeal 
to  this  court. 

At  the  last  term  we  rex-iewed  the  ruling  of  his  Honor  as  to 
all  the  points  presented.     See  same  case,  73  N.  C.  Rep.,  174. 

At  this  term  a  petition  is  tiled  in  the  cause,  setting  forth 
*'  that  the  principal  object,  after  ascertaining  the  rights  of  the 
devisees,  was  to  ascertain  whether  Hassell,  as  administrator 
de  bonis  non^  had  the  right  to  sell  the  land."  And  that  the 
decision  at  last  term  does  not  cover  that  enquiry. 

The  opinion  filed  at  last  term  declares,  that  inasmuch  as  the 
lands  are  devised  to  the  first  takers  for  life  only,  with  remain- 
dor  to  axcch  of  theu'  children  as  should  be  living  at  their  deaths 
it  cannot  be  ascertained  now  who  are  to  take  the  romaninder, 
and  not  l)eing  ascertained  they  cannot  be  represented  or  bound 
by  any  preceeding,  and,  therefore,  the  lands  cannot  be  sold  at 
alL  A  reasonable  inference  from  this  is,  that  Hassell  cannot 
sell  them. 

A  second  inquiry  now  made  is,  "  How  is  the  interest  of 
Mrs.  Stubbs'  children  to  be  sold  ?" 

Mi-8.  Stubbs,  one  of  the  fii-st  takers,  is  dead,  leaving  two  chil- 
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dren,  so  that  here,  the  remaindermen  are  ascertained.  True; 
but  then  their  interest  is  mixed  with  the  interests  of  persons 
not  ascertained;  and  therefore  they  cannot  be  severed.  The 
lands  cannot  be  sold  7i0Wy  in  any  way  by  any  body.  And  this 
was  substantially  declared  in  the  opinion  filed  at  last  term. 

In  Ginssom  v.  Parnsh,  Phil.  Eq.,  330,  the  devise  was  the 
same  as  here;  and  it  was  held  that  the  children  of  the  first 
taker  had,  during  the  life  of  the  first  taker,  no  interest  which 
could  i^e  sold.  So  in  \\'ntsn  v.  n///^'*/'.  3  Jones  Eq.,  400, 
there  was  the  same  devise  and  the  same  decision.  That  is  tie 
leading  case  in  North  Carolina.  And  it  is  put  upon  the 
ground  stated  at  last  term,  that  during  the  life  of  the  first 
taker,  it  was  impossible  to  know  who  would  be  the  remainder 
men ;  and,  therefore,  they  could  not  be  represented  or  oound. 
In  that  case  the  first  taker  was  unmarried,  and,  of  course,  had 
no  children ;  and  he  represented,  tliat  he  could  not  cultivate 
the  land,  and  that  it  would  go  to  waste,  if  not  sold ;  but  still 
the  court  refused  to  order  a  sale,  upon  the  ground  that  it  had 
not  the  power  to  do  so. 

We  have  taken  pains  to  elaborate  what  we  said  at  last  term, 
and  to  refer  to  the  precedents,  for  the  satisfaction  of  the 
parties. 

In  Watson  v.  Watsoriy  supra^  there  is  a  dietimi  which  may 
mislead.  In  that  case  there  were  no  children  born  ;  and  the 
dictum  is,  that  in  a  case  where  there  are  cldldren  born,  and 
the  devise  is  to  the  children  as  a  class,  the  born  children  may 
represent  the  unborn,  the  class;  and  the  land  may  be  sold. 
There  is  no  illustration  to  show  the  meaning  of  the  dictum^ 
but  probably  it  may  be  thus  illustrated  :  Suppose  in  the  case 
before  us  the  de\dse  had  been  to  the  fli'st  takers  for  life,  re- 
mainder to  their  children  ;  that  would  take  in  all  tl>e  children, 
as  Well  those  bom  after  the  death  of  the  testator  as  tliose  bom 
before,  and  in  such  case  it  may  be  that  the  born  children 
might  be  allowed  to  represent  the  class ;  but  this  is  not  that 
case.     Here  the  devise  is  not  to  all  the  children  as  a  class,  but 
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to  siich  as  should  survive  the  first  taker.  Will  these  bom 
children  be  of  that  class  ?  Who  can  tell  ?  How  then  can 
they,  as  a  part  of  a  class,  represent  the  whole,  when  it  may 
turn  out  that  they  are  not  of  the  class  and  have  no  interest 
whatever  ? 

Pbb  Curiam.      *  Judgment  accordingly. 


WILLIAM  M.  PIPPEN  t.  CHAS.  M.  WESSON  and  CAROLINE  M. 

WESSON. 

One  who  contracts  by  virtue  of  a  power,  statutory  or  otherwise,  and 
who,  except  by  such  power,  is  incapable  of  contracting,  must  pursue 
the  power,  or  such  contract  will  be  void ;  and  it  must  appear  in  some 
lawful  way,  that  such  one  meant  to  act  under  the  power* 

A  married  woman  has  no  power  to  contract  a  personal  debt,  or  to  enter 
into  any  executory  contract,  even  with  the  written  consent  of  her 
husband,  unless  her  separate  estate  is  charged  with  it,  either  ex- 
pressly or  by  necessary  implication  arising  out  of  the  nature  or  coa« 
sideration  of  the  contract,  showing  that  it  was  for  her  benefit. 

IKnox  V.  Jord/in,  5  Jones  Eq.  177  ;  Frazier  v.  Broimhw,  3  Ired.  Eq.  257; 
Withes  V.  Sparrow,  66  N.  C.  Rep.  129,  cited  and  hpproved.) 

This  was  a  Civil  Action,  to  recover  the  amount  of  a  bond, 
tried  at  August  Term,  1875,  of  the  Superior  Court  of  Edgb- 
COMBE  county,  before  his  Honor,  Judge  Moore. 

In  his  complaint,  the  plaintiff  alleged,  that  the  defendanta 
are  indebted  to  him  in  the  sum  of  twenty-nine  hundred  and 
eighty-six  dollars  and  seventy-seven  cents,  as  is  evidenced  by 
their  bond,  executed  and  deliuered  on  the  24th  day  of  July, 
1874,  and  payable  on  the  Ist  day  of  February,  1875,  which 
said  bond  is  in  the  following  words  and  figures,  to-wit : 
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"  Takboro,  N.  C, 
"  July  24tb,  1874. 
"  $2,986.77 :— On  the  first  day  of  February  next,  (1875,) 
*^  we  promise  to  pay  W.  M.  Pippin,  or  liis  order,  two  thon- 
"  sand  nine  hundred  and  eighty-six,  77-100  dollars,  for  valne 
**  received. 

(Signed)  "  CHAS.  M,  WESSON,      (seal.) 

"  "  CARRIE  M.  WESSON,  (seal.) 

"  Credit  $154.62  and  $45.10." 

2.  That  said  bond  was  executed  by  Caroline  M.  Wesson, 
with  the  consent  of  her  husband,  Chas.  M.  Wesson,  as  testi- 
iied  by  his  signature  to  said  bond,  both  assenting  thereto  at 
the  same  time  ;  and  the  said  Caroline,  signing  the  same,  at 
the  same  time  with  her  husband  and  at  his  request,  without 
the  procurement  of  the  plaintiff,  or  any  other  person. 

Wherefore  plaintiff  demanded  judgment  for  two  thousand 
nine  hundred  and  eighty-seven  dollars. 

The  defendants,  at  the  same  term,  demurred  to  the  com- 
plaint of  the  plaintiff,  assigning  as  grounds  for  such  demurrer, 
that  the  complaint  does  not  state  facts  sufficient  to  constitote 
a  cause  of  action  against  the  said  Caroline  M.  Wesson,  in 
that :  It  does  not  appear  on  the  face  of  the  complaint,  that 
the  contract  specified  as  being  entered  into  by  her,  was  made 
with  the  written  consent  of  her  husband,  or  for  her  necessary, 
personal  expenses,  or  for  the  support  of  her  family,  or  in  or- 
der to  pay  her  debts  existing  before  marriage,  or  that  it  was 
made  by  her  as  a  free  trader,  or  that  the  debt,  secured  by  the 
note,  was  specifically  charged  on  her  separate  estate  and  pro- 
perty, at  or  before  the  execution  thereof. 

Upon  consideration,  the  court  sustained  the  demurrer,  and 
gave  judgment  against  the  phuntiff  for  costs.  From  this 
judgment,  plaintiff  appealed. 

J^hillijpSy  for  appellant. 
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1.  Before  the  adoption  of  the  present  Constitntion,  it  was 
recognized  as  settled  law  in  this  State  that  a  wife  may,  when 
not  restricted  by  the  deed  of  settlement,  with  the  consent  of 
the  trnstee,  speeiiically  charge  her  separate  estate  with  her 
contracts  and  engagements.  Knox  v.  Jordan^  5  Jones  Eq., 
175  ;  Frazier  v.  Brownhm^  3  Ired.  Eq.,  237.  "But  the  conrt 
in  that  case  seemed  unwilling  to  sanction  the  doctrine  that  as 
to  the  separate  estate  of  the  wife  she  was  to  be  regarded  as  a 

feme  sole  in  all  respects,  as  held  in  England,  and  also  in  the 
State  of  New  York.  But  however  proper  this  unwillingness 
of  the  court  to  recognize  that  doctrine  might  have  been  at  the 
time  of  that  decision,  there  can  be  no  reason,  since  the  adop- 
tion of  our  present  Constitution,  why  the  English  and  New 
York  doctrine  should  not  now  be  followed  in  our  State." 
WithtTB  V.  Sparrow^  66  N.  C.  Kep.,  138.  If  the  construction 
of  Art.  X,  sec.  6,  of  the  Const.,  is,  that  as  to  the  separate 
estate  of  the  wife  she  is  to  be  regarded  as  a  fejyie  sole^  the 
effect  of  such  a  construction  is  to  make  her  personally  liable 
at  law  and  to  give  ^  remedy  at  law  against  her  upon  such  con- 
tract  as  would  have  foi-merly  been  enforced  in  equity  against 
her  separate  estate.  If,  therefore,  there  is  no  restriction  of 
her  power  to  make  contracts  except  as  to  omviyavveti  with 
tlie  written  consent  of  husband,  tlien  the  marriage  act  is  un- 
coDstitutional.  The  court  must  reverse  Spnrrow  v.  IJVMer^, 
or  overrule  the  demurrer. 

2.  If  the  effect  of  Art.  X,  sec.  6,  is  not  to  treat  a  married 
woman  as  a  feme  snle  in  all  respects,  with  the  exception  of  the 
restriction  of  conveyances  which  requires  tlie  written  consent 
of  her  husband,  then,  and  in  that  case,  tlie  marriage  act  is  an 
enabling  act,  and  autliorizes  a/1  ;//<  euvert  to  contract  in  (*,crtain 
cases.  Sec.  17,  Bat.  Rev.,  590.  And  the  written  consent  of 
the  husband  is  given  as  testified  by  his  signature  to  the  bond, 
both  assenting  thereto  at  the  same  time.  Here  is  a  joint  con- 
tract. It  is  as  much  the  contract  of  tlie  wife  as  of  the  hus- 
band, and  the  presumption  is  tliat  the  written  consent  of  the 
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husband  was  given  at  the  time,  or  at  least  before  the  deUvery 
of  the  bond.  It  is  not  inconsistent  witli  the  face  of  the  instru- 
ment. If  the  husband  was  principal  and  the  wife  surety,  it 
would  be  consistent  with  the  face  of  the  paper  that  the  writ- 
ten consent  of  the  husband  was  not  given,  for  the  wife  may 
have  signed  afterwards  as  husband's  surety.  Reverse  the  case : 
Suppose  the  wife  is  principal  and  the  husband  surety,  the  rule 
must  be  different.  For  by  his  sigiung  as  surety  for  his  wife, 
he  thereby  gives  his  consent,  which  is  in  the  strongest  possible 
form.  But  if  the  court  should  be  of  the  opinion  that  it  is 
consistent  with  the  face  of  the  instrument  in  this  case,  that 
Mrs.  Wesson  signed  after  that  of  her  husband,  then  plaintiff 
insists  that  in  analogy  to  those  cases  under  the  statute  of 
frauds,  parol  evidence  is  admissible  to  show  that  it  was  exe- 
cuted at  the  same  time.  That  the  assent  of  herself  and  hus- 
band to  their  contract  co-existed.  The  case  of  Miller  v.  Irvin^ 
1  Dev.  &  Bat.,  103,  was  the  first  case  under  our  law  which 
changed  the  old  doctrine  laid  down  in  Wain  v.  Warltersy 
Smith's  Leading  Cases,  in  our  State.  In  this  case  it  was  held 
that  under  the  act  of  1809,  "to  make  valid  parol  contracts  for 
the  sale  of  land  and  slaves,  it  was  not  required  that  the  con- 
sideration of  the  contract  should  be  set  forth  in  the  written 
memorandum  of  it.  And  this  case  has  been  acquiesced  in  as 
settling  the  construction  of  the  act,  that  the  consideration  of 
a  contract  for  the  sale  of  land  or  slaves  need  not  be  set  forth 
in  the  written  memorandum  of  it.  liice  v.  Carter^  11  Ired., 
298;  OrHf^ft  v.  1  honittn*^  4  Jones  Rep.,  231.  The  considera- 
tion is  no  part  of  a  contract,  but  is  an  inducement  to  it.  And 
the  same  doctrine  is  laid  down  in  2  Kent,  613,  614,  12  ed., 
and  nimierous  cases  cited.  The  authority  to  the  agent  who 
contracts  for  the  sale  of  goods,  need  not  be  in  writing.  Ihid. 
The  statutes  of  frauds  does  not  require  that  the  authority  of 
the  agent  contracting,  even  for  the  sale  of  land,  should  be  in 
writing.     Ibid. 
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Johnstone^  contra. 

Married  woman  secui'ed  in  all  her  estate  real  and  personal, 
donstitntion,  Article  X,  sec.  6. 

No  woman  capable  of  making  a  contract  to  affect^lier  real 
or  personal  estate,  except  for  her  necessary  personal  expenses, 
or  for  the  support  of  the  family,  or  such  as  may  be  necessary 
in  order  to  pay  her  debts  existing  before  marriage  without  the 
^s^ritten  consent  of  her  husband.  Battle's  Revisal,  chap.  69, 
-sec.  17 :  Harris  v.  Jenkins^  72  N.  C.  Hep.  183. 

The  separate  estate  of  a  married  woman  is  not  liable  to  her 
personal  engagements  generally,  but  only  where  the  debt  is 
■charged  specifically  npon  her  separate  estate  with  the  concur- 
rence of  the  trustee  if  there  be  one.  Draper  v.  Jordan^  5 
Jones  Eq.  175,   Wharton  v.  Malcom^  6  Jones  Eq.  120. 

Case  of  Wethers^  ExW ,  v.  ^avorvD  and  wife,  66  N.  C.  Rep. 
129,  does  not  conflict  with  above.  The  jury  found  that  the 
•credit  was  given  to  the  wife,  that  the  trustee  assented  to  the 
•coutract,  and  that  the  wife  expressly  contracted  on  the  credit 
of  her  separate  property. 

See  case  of.  The  Cora  Exchange  Insurance  Company  v.  Bal- 
»cock^  42  N.  Y.  613,  1  Amer.  601.  Keraen  v.  Kuffat,  64Mis- 
-soari  582.  (11  Amer.  541 ;)  Philips  v.  Graves^  22  Ohio  p. 
371  ;  (V.  Amer.  675.  Willard  v.  Eirthan,  15  Gray,  (Mass.) 
328.  Machatton  Brass  and  Manufacturing  Company  v. 
Thompson,  58  N.  T.  80. 

Hodman  J.  The  common  law,  by  which  the  contract  of  a 
married  woman  was  void,  continued  to  be  the  law  in  courts  of 
Jaw  in  this  State  until  the  adoption  of  the  Constitution  of 
1868.  In  Courts  of  Equity  it  was  settled  that  a  married 
ivoman  might  have  an  estate  settled  to  her  separate  use,  and 
that  although  she  had  no  power  to  bind  herself  personally  by 
^  contract,  she  might  specifically  charge  her  separate  estate, 
and  Courts  of  Equity  would  enforce  the  cliarge  against  the 
property.     But  in  order   that  her  contract  should  have  the 
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effect  of  creating  a  charge  it  must  refer  expressly,  and  not  by 
implication  to  the  separate  estate  as  the  means  of  payment. 
Kitox  v.  Jordanj  o  Jones  Ev.  177;  Jprazierv,  Brovmhm.Z 
Tred.  Eq,  237.  The  words  "  not  by  implication,"  thongb 
found  in  the  decisions,  are  not  to  be  understood  in  the  strictest 
rfense  as  excluding  necessary  implications.  Withers  v.  Spar- 
row, 66  N.  C.  Eep.  129. 

The  Constitution  and  subsequent  legislation  have  greatly 
(ilianged  the  rights  of  married  women  in  respect  to  their  pro- 
perty ;  but  they  remain  ^  they  were,  except  so  far  as  they 
have  been  changed  by  such  legislation  expressly  or  by  reason- 
able implication.  The  inquiry  therefore  is,  lias  the  Constitu- 
tion, or  the  Act  of  1871-'72,  chap.  193,  (Bat.  Rev.  chap.  69), 
given  to  married  women  the  power  to  make  a  contract  like 
the  one  sued  on  ?  The  contract  sued  on  is  a  bond  for  the 
payment  of  money,  executed  by  the  defendant  Wesson  and 
his  wife  Caroline,  the  other  defendant.  It  contains  no  refer- 
ence to  the  separate  property  of  the  wife.  It  says  "for\*aliie^ 
received,"  but  of  what  the  value  consisted,  or  by  wliich  of  the 
obligors  it  was  received,  is  not  said.  It  does  not  appear  that 
the  contract  was  for  the  benefit  of  the  vAie. 

In  the  case  of  obligors  ple)d  juris  this  M'ould  be  immate- 
rial. But  where  one  of  them  has  only  a  limited  capacity  to 
contract,  the  contract  must  be  shown  to  be  within  her  capacity. 
One  who  contracts  by  virtue  of  a  power,  statutory  or  other- 
'wise,  and  who,  except  by  such  power,  is  incapable  of  con- 
tracting, must  pursue  the  power,  or  her  contract  will  be  void. 
And  it  must  appear,  in  some  lawful  way,  that  she  meant  to  act 
under  the  power  ;  and  that  is  the  i*eason  why  tliere  must  be  a 
reference  to  the  separate  estate  and  an  apparent  intent  to 
charge  it.  It  will  be  seen  upon  an  examination  of  the  legis- 
lation referred  to,  that  it  by  no  means  converts  a  married 
woman  into  a  feme  sole  in  respect  to  her  separate  property, 
but  that  it  gives  special  powers  which  are  ciirefuUv  limited 
and  defined,  and  that  outside  of    such  powers  her  disal>ility 
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remains  as  at  common  law.  She  has  no  power  to  enter  into  a 
contract,  upon  which  a  personal  judgment  might  be  given 
against  her,  or  by  which  she  might  be  subjected  to  arrest. 

It  is  true  that  when  the  decisions  to  which  I  have  referred 
were  made,  the  separate  estate  of  the  wife  was  a  mere  equity^ 
the  legal  estate  being  vested  in  a  trustee,  and  that  since  the 
constitution  of  1864,  she  has  the  legal  estate  to  her  separate 
use.  But  that  change  has  not  removed  her  legal  disabilities-, 
to  contract,  or  extend  her  ability  in  equity.  Her  contract  by 
bond  is  still  void  at  law,  and  the  courts  under  their  equitable 
powers  will  not  enforce  it  against  her  separate  estate,  unlesa 
the  creditor  has  an  equity  to  have  it  so  enforced ;  that  is  to 
say,  unless  it  was  for  her  benefit.  This  is  the  doctrine  of 
Yale  V.  Dedei^er,  18  N.  Y.  265 ;  S.  C.  22,  N.  T.  460,  in  which 
it  is  held  that  the  contract  of  a  wife  as  surety  for  her  hus- 
band is  void  at  law,  and  as  not  being  for  her  benefit,  is  not 
supported  by  any  equity  and  will  not  be  enforced.  This  view 
of  the  subject  was  taken  in  Owents  v.  JHcl^ersmi^  1  Craig,  ife 
Phil.  48.  (Cond.  Eng.  Ch.  Reps.)  It  has  the  advantage  of 
avoiding  some  difficulties  wliich  might  arise  upon  the  theory 
that  a  wife  binds  her  separate  estate  under  a  power.  It  would 
follow  from  this  view,  that  even  if  the  contract  did  expressly 
refer  to  the  separate  estate  and  attempt  to  charge  it,  the  at- 
tempt would  be  ineffectual,  unless  supported  by  the  equity 
that  it  was  for  the  wife's  benefit.  The  wife  could  not  charge 
her  separate  estate  by  a  contract  not  for  her  benefit,  except  by 
a  direct  conveyance  to  which  under  our  law,  her  private  exami- 
nation would  be  necessary.  In  the  present  case  it  is  immate- 
rial wliich  of  these  two  views  may  be  taken.  They  lead  ta 
the  same  conclusion.  The  contract  does  not  refer  to  tlie  estate- 
to  be  charged  as  it  must  do,  to  operate  as  the  execution  of  a 
statutory  power,  nor  was  it  for  the  wife's  benefit,  so  as  to  give 
the  creditor  an  equity. 

In  addition  to  the  case  cited,  tlie  following  take  the  same 
views  as  we  do,  as  to  the  effect  of  statutes  giving  to  mameA 
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women  separate  estates  in  their  property  with  a  limited  or 
general  jus  disponanflz,  Jones  v.  Crostwaite^n  Iowsl  393; 
Ji/if^es  V.  Gibbsy  39  Texas  432  ;  JSibb  v.  Pope^  43  Ala.  190  ; 
Maclay  v.  Love,  25  Cal.  367  ;  Smith  v.  Greer^  31  Cal.  476  ; 
M(nUgomeryv.  Sprankle^  31  Ind.  113 ;  Catpenter  v.  Mitchell^ 
:50  111.  470 ;  WkltworthY.  Carter,  43  Miss.  61 ;  DeFries  v. 
^ConUin,  22  Mich.  255. 

Sec.  6  of  Art.  X,  of  the  constitution  reads  as  follows: 
"^^  The  real  and  personal  property  of  any  female  in  this  State 
-acquired  before  marriage,  and  all  property  real  and  personal, 
to  which  she  may  after  marriage,  become  in  any  manner  en- 
titled, shall  be  and  remain  the  sole  and  separate  estate  and 
property  of  such  female,  and  shall  not  be  liable  for  any  debte, 
obligations  or  engagements  of  her  husband,  and  may  be  de- 
vised or  bequeathed,  and  with  the  written  assent  of  her  hus- 
band conveyed  by  her  as  if  she  were  unmarried." 

It  is  contended  that  when  the  constitution  gave  married 
women  separate  estates  in  their  property,  it  gave  them  by  a 
necessary  implication  an  unrestricted  dominion  over  the  pro- 
perty, to  bind  it  directly  or  indirectly,  except  when  expressly 
forbidden ;  and  an  unrestricted  right  to  contract,  such  as  a 
feme  sole  or  a  man  has.  We  think  tliere  is  no  such  grant 
implied. 

The  terms  "  sole  and  separate  estate  "  had  a  known  and 
-definite  meaning  in  the  law  when  the  constitution  was  framed, 
and  it  must  be  taken  that  they  were  used  in  that  instrument 
--Jn  the  sense  which  had  been  aflSxed  to  them  by  prior  decisions 
6i  this  court.  Such  an  estate  had  never  been  held  to  confer 
on\  the  married  woman  an  absolute  power  of  disposition 
over>the  estate  as  if  she  were  ^  feme  sole^  and  it  was  never 
supposed  that  by  force  of  ha\dng  a  separate  estate,  she  had  a 
general  capacity  to  contract.  The  law  was  that  she  bad  such 
special  powers  only  as  were  conferred  by  the  deed  of  settle- 
ment, either  expressly  or  by  necessary  implication.  If  the  in- 
:tent  of  the  constitution  had  been  such  as  is  contended  for,  it 
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would  liave  been  superfluous  and  unnecessary  to  proceed,  as  the 
section  does,  to  give  the  separate  estate  special  qnalitiesy  as 
that  of  exemption  from  the  debts  of  the  husband,  and  to  tlie 
wife  the  power  to  devise  and  bequeath  the  property,  and  to 
convey  it  with  the  written  consent  of  her  husband,  inasmuch 
as  upon  the  doctrine  contended  for,  the  exemption  and  the 
wife's  power  of  disposition  would  have  followed  as  a  necessary 
incident  to  the  separate  estate.  That  it  was  thought  necessary 
expressly  to  give  a  limited  power  of  disposition,  shows  clearly^ 
that  the  separate  estate  given  was  such  as  it  had  previously  been 
defined  to  be,  to  which  neither  an  absolute  power  of  disposi- 
tion, nor  the  general  power  to  contract,  were  necessary  inci- 
dents. The  statute  was  intended  to  take  the  place  of  a  deed, 
of  settlement,  and  must  be  construed  as  such  deeds  had  been, 
as  conferring  on  married  women  no  powers  beyond  those  ex- 
pressly given  or  implied. 

It  is  contended,  however,  that  a  general  power  to  contract, 
with  the  written  consent  of  their  husbands,  is  given  to  married 
women  by  section  17,  of  the  marriage  act  above  cited. 

We  conceive  that  while  it  would  be  beyond  the  pow^cr  of 
the  Legislature  to  destroy  or  alter  the  essential  qualities  of 
the  separate  estate  given  by  the  constitution,  as  by  giving  the 
personal  property  to  the  husband,  making  the  property  liable 
for  his  debts  or  by  destroying  the  wife's  power  of  disposition; 
yet  it  is  within  its  power  to  regulate  the  manner  in  which  the 
separate  estate  shall  be  held,  to  prescribe  what  contractts  and 
what  dispositions  of  their  estates,  other  than  those  specifically 
autliorized  by  the  constitution  married  women  may  make,  and 
by  what  forms  and  cerpmomVq  nil  fViPiv  contracts  shall  be 
made  and  authenticated,  and  their  free  consent  thereto  ascer- 
tained. The  Legislature  may  abolish  all  the  incapacities  of 
married  women,  and  give  them  full  power  to  contract  as 
femes  sole.     The  question  is,  has  it  done  so  ? 

The  section  referred  to  reads  as  follows  :  "  No  woman  during 
her  coverture  shall  be  capable  of  making  any  contract  to  affect 
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-lier  real  or  personal  estate,  except,  &c.,  without  the  written  con- 
sent of  her  husband,  unless  she  be  a  free  trader  as  hereinafter 
allowed."  By  no  fair  construction  can  this  section  be  read  as 
•enacting  that  "  every  married  woman  shall  be  capable  of 
making  any  contract  to  affect  directly  or  indii^ctly  her  estate 
•{which  would  include  every  contract  whatever)  by  the  written 
-consent  of  her  husband."  By  using  the  words  "  contract  to 
affect  her  real  or  personal  estate,"  the  draughtsman  evidently 
had  in  mind  the  existing  law  as  above  stated,  that  no  married 
woman  could  make  any  personal  contract,  but  only  one  to 
4iffect  or  charge  separate  estate,  and  the  object  was  to  require 
the  consent  of  the  husband  in  lieu  of  the  consent  of  the 
trustee,  which  the  law  required  wlien  the  separate  estate  was 
-created  by  a  deed  of  settlement.  The  meaning  was  not  that 
a  married  woman  may  make  contracts  which,  by  existing  law, 
-ishe  had  no  power  to  make,  but  that  she  shall  not  make  such 
contracts  as  by  existing  law  she  had  power  to  make,  without 
the  consent  of  her  husband.  The  intent  was  not  to  enlarge 
her  special  power  of  contracting  into  a  general  power,  but  to 
abridge  the  special  power  by  requiring  the  husband's  consent. 
This  is  clearly  shown  by  the  negative  frame  of  the  section. 
The  meaning  contended  for  would  have  been  expressed  nat- 
urally by  affirmative  words,  directly  granting  the  power,  and 
it  would  be  a  most  unnatm'al  construction  to  hold  that  the 
mere  omission  to  deny  the  power  to  make  general  personal 
contracts,  which  there  was  no  necessity  for  denying,  as  it  ^v^ 
denied  by  existing  law  which  was  not  repealed,  was  a  grant  of 
that  power. 

By  section  26  of  the  act  cited,  it  is  enacted  that  no  convey- 
ance of  her  real  estate  by  a  married  woman  not  a  free  trader, 
shall  be  valid  unless  it  be  proved  or  acknowledged  and  her 
private  examination  taken  as  to  her  free  consent.  If  a  mar 
ried  woman  can  bind  her  real  estate  by  an  executory  contract 
to  pay  money,  as  to  which  she  is  not  privately  examined,  the 
safeguards  against  conveyances  by  the  undue  influence  of  hw* 
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husband  provided  by  this  section,  would  be  easily  defeated. 
Her  real  estate  would  be  liable  to  sale,  under  execution,  and 
she  would  thus  indirectly  convey  when  she  could  not  directly 
do  so. 

As  it  does  not  distinctly  appear  that  Mrs.  Wesson  executed 
the  bond  as  surety  for  her  husband,  we  put  that  out  of  view. 
We  put  our  decision  on  the  ground  that  a  married  woman  has 
no  power  to  contract  a  personal  debt  or  to  enter  into  any  ex- 
ecutory contract,  even  with  the  written  consent  of  her  hus- 
band, unless  her  separate  estate  is  charged  with  it,  either  ex- 
pressly or  by  necessary  implication  arising  out  of  the  nature 
or  consideration  of  the  contract,  showing  that  it  was  for  her 
benefit.  Whether  the  contract  would  be  good  if  it  did  ex 
pressly  cliarge  the  separate  estate,  but  was  not  for  the  wife's 
benefit,  it  is  unnecessary  to  say. 

Peb  Cubiam.  Judgment  affirmed. 


WEBB  &  ROUNDTREE  t>.  W.  M.  GAY  and  others, 

X  feme  covert^  whose  estate  was  created  by  deed  in  1865,  signs  a  bond 
for  the  payment  of  money,  as  surety,  in  1 872,  which  bond,  or  con- 
tract, does  not  in  any  manner  refer  to  her  separate  estate,  as  to  be 
charged  therewith,  nor  was  it  made  either  with  the  consent  of  her 
husband  or  of  the  trustee  in  the  deed;  Hdd^  that  the  bond  is  invalid 
as  to  her. 

<The  preceding  case  ©f  Pippen  v.  Wessoriy  cited  and  approved.) 

This  was  a  civil  action  tried  bfore  liis  Honor,  Judge  Sey- 
mour^ at  Fall  Term,  1875,  of  the  Superior  Court  of  Wilson 
-county. 

Accompanying  the  record  sent  upon  appeal  to  this  court,  is 
tlie  following : 
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CASE    AGREED 

"On  the  10th  day  of  Fel>ruaiy,  1872,  the  defendants  execu- 
ted to  the  plaintiff  the  following  sealed  instrument : 

$2000.00. 

On  the  first   day   of  February,    1873,   we   or  either  of  us 
promise  to  pay  to  the  order  of  Webb  &  Roundtree,  the  sum 
of  two  thousand  dollars  with  interest. 
Wilson,  N.  C.  Feb.  10th,  1872. 

(Signed)  B.  H.  TYSON,  [Seal.] 

W.  M.  RAY,  [Seal.] 

MRS.  S.  V.  WHITEHEAD,  [Seal."] 

At  the  same  time  the  defendants  executed  to  the  plaintiff 
two  otlier  sealed  instruments  in  exactly  the  same  terms  as  the 
one  above  mentioned,  except  that  they  were  each  for  the  pay- 
ment of  fifteen  hundred  dollars  and  expressed  to  be  for  value 
received.     These  bonds  have  not  been  paid. 

At  the  time  of  executing  said  instnunents  the  defendant 
Mrs.  Whiteliead  was,  and  still  is  a  feme  covert  li\ing  separate 
and  apart  from  her  husband  ;  but  without  any  divorce  or  deed 
of  separation.  She  was  married  to  her  present  husband^ 
Sept.  17th,  1875,  and  on  the  day  previous  to  her  said  marriage 
she  and  her  intended  husband  entered  into  a  contract  under 
seal  a  copy  of  which  is  hereto  appended. 

At  tlie  time  of  said  marriage,  the  defendant  was  and  she 
still  is  the  owner  of  considerable  real  estate.  Her  husband  at 
the  time  of  the  execution  by  her  of  said  sealed  in8tniment*s 
and  making  of  this  contract  with  the  plaintiff,  did  not  asspnl 
thereto  and  the  feme  defendant  executed  said  instruments  as 
surety  for  the  defendant  Tyson  at  his  request  and  the  request 
of  the  defendant  Gay,  and  was  not  personally  benefitted 
thereby  and  did  not  expect  any  personal  benefit. 

The  defendants  Gay  and  Tyson  were  greatly  embarrassed  at 
the  time  and  the  plaintiff  would   not   have  credited  them  but 
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for  the  name  of  the  feme  defendant ;  but  she  was  not  aware 
tliat  her  name  was  all  that  gave  value  to  the  paper  in  the  esti- 
mation of  the  plaintiff.  The  defendants  Gay  and  Tyson  are 
now  insolvent. 

There  is  and  always  has  been  an  acting  trustee  imder  the 
provisions  of  the  aforesaid  marriage  contract. 

Subsequent  to  the  execution  of  the  bonds  in  suit,  the  defen- 
dant Gay  made  the  following  mortgages  and  trust  deeds  to 
secure  the  payment  of  the  same :  One  mortgage  recorded  in 
the  Register's  office  of  Wilson  county  conveying  the  interest 
of  Gay  and  his  wife  to  certain  trustees  therein  named,  in  one 
house  and  lot  in  the  town  of  Wilson ;  one  gin  house  and  lot ; 
one  steam  engine  ;  two  cotton  gins  ;  one  cotton  press  and  fix- 
tures; one  still  lot  near  said  town ;  turpentine  and  still  fixtures.. 
A  mortgage  made  to  B.  H.  Connor  trustee,  recorded  in  the 
Register's  office,  of  Wilson  county,  executed  by  the  defen- 
dant Gay,  and  his  partner  J.  D.  Gay,  conveying  all  their  in- 
terest in  all  the  notes,  accounts  and  mortgages,  and  other 
choses  in  action,  in  the  firm  of  Gay,  Tyson  &  Co.  These 
securities  are  not  sufficient  to  discharge  in  full  the  claims  of 
the  plaintiff. 

The  case  is  to  be  tried,  as  if  the  husband  of  the  feme  de- 
fendant had  been  made  a  party  defendant. 

At  the  time  of  the  execution  of  said  bonds,  the  feme  de- 
fendant resided  upon  her  said  real  estate,  and  exercised  as- 
much  control  over  the  same  for  farming  purposes  as  if  she  had 
been  a  feme  sole;  employing  laborers  to  cultivate  the  same, 
in  her  own  name ;  selling  the  produce  and  receiving  the  pro- 
ceeds ;  and  applying  the  same  to  her  own  use. 

If,  upon  the  foregoing  statement  of  facts,  the  court  should 
be  of  the  opinion  with  the  plaintiff,  then  the  plaintiff  is  to 
have  judgment  for  the  full  amount  of  said  bonds,  and  interest, 
and  the  feme  defendant  is  to  be  subrogated  to  all  the  securi- 
ties given  by  her  co-defendants  to  the  plaintiff. 
£9 
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If  the  court  shall  be  of  opinion  that  the  feme  defendant  i^ 
not  liable,  then  judgment  is  to  l>e  rendered  accordingly,  and 
the  action  dismissed  as  her. 

The  following  is  a  copy  of  the  maiTiagc  contract  hereinbe- 
fore referred  to : 

"North  Carolina,^ 
Pitt  County.      > 

This  indenture,  made  and  entered  into,  this  16th  day  of 
September,  A.  D.  1865,  by  and  between  William  Whitehead, 
of  the  first  part,  S.  Virginia  Atkinson,  of  the  second,  and 
Edward  C.  Yellowley,  of  the  third  part,  all  of  the  said  partief 
being  of  the  county  of  Pitt,  and  State  of  North  Carolina, 
witnesseth  :  That  whereas  a  marriage  is  soon  to  be  solemn- 
ized between  the  said  William  Whitehead  and  the  said  S. 
Virginia  Atkinson,  and  the  said  S.  Virginia  Atkinson  is  pos- 
sessed of  and  entitled  to  a  large  estate  of  personalty  wWch 
she  is  desirous  of  having  settled  upon  herself,  so  as  to  be  free 
and  clear  f roni  all  control  of  said  William  Whitehead,  or  from 
all  liability  for  his  debts  or  contracts,  and  so  as  to  have  the 
ultimate  disposition  of  said  property,  as  well  as  such  rea] 
estate  as  she  may  be  seized  of,  she,  the  said  S.  Virginia  AtKn- 
son,  by  will,  or  paper  writing  in  the  nature  of  a  wiU,  by  deed, 
bill  of  sale  or  otherwise: 

Now  therefore,  for  and  in  consideration  of  the  premises,  and 
for  the  sum  of  one  dollar  to  her  the  said  S.  Virginia  Atkinson 
in  hand  paid  by  the  said  Edward  C.  Yellowley,  she  the  said 
S.  Virginia  Atkinson,  by  and  with  the  fidl  knowledge  and 
consent  of  the  said  William  Whitehead,  testified  to  by  his  b^ 
ing  a  party  to  these  presents,  does  bargain  and  sell  onto  the 
said  Edward  C.  Yelbwley,  all  of  the  personal  estate  of  whidi 
she  the  said  S.  Virginia  Atkinson  is  either  possessed  or  «ititled 
to ;  consisting  in  part  of  railroad  stock,  bank  stock,  oountv 
bonds,  household  and  kitchen  furniture,  farming  implem^ts, 
horses,  mules,  cattle,  and  buggies,  and  all  other  riding  vehicles, 
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Ac,  &c.,  to  have  and  to  hold  unto  him  the   said    Edward   C. 
Yellowley,  his  executoi-s  and  assigns  forever. 

In  trtpft  nevertheless^  that  he  the  said  Edward  C.  Yellowley 
shall  hold  the  same  for  tlie  sole  and  special  use  and  henefit 
and  l)ehoof  of  the  said  S.  Virginia  Atkinson,  free  and  clear 
from  all  control  of  the  said  William  Whitehead  or  liahility  for 
his  debts  or  contracts  during  her  ('overture  with  said  White- 
head and  for  the  nse  of  such  person  or  persons  as  she  the  said 
S.  Virginia  Atkinson  may  bequeath  the  same  to,  by  any  paper 
wriring  in  the  nature  of  a  will,  in  the  event  of  the  death  of 
the  said  S.  Virginia  Atkinson,  the  said  William  Whitehead 
her  surviving.  And  the  said  William  Whitehead  doth  hereby 
consent,  to  the  foregoing  disposition  of  the  estate  aforesaid 
and  doth  covenant  and  agree  that  the  said  S.  Virginia  Atkin 
eon  shall  have  full  power  and  authority  at  any  time  during  the 
coverture  to  make,  sign  and  seal  anj'  and  all  paper  waitings  in 
the  nature  of  a  will  for  the  disposition  of  the  estate  after  her 
death,  provided  the  same  shall  be  attested  by  two  credible 
ivitnesses ;  and  that  she  shall  have  the  further  power  to  sell 
exchange  or  otherwise  dispose  of  the  same  or  any  part  thereof 
during  coverture  without  hinderance  or  interference  on  his 
part.  And  it  is  expressly  agi'eed  and  stipulated  by  and  be- 
tween the  parties  hereto  tliat  the  said  Edward  C.  Yellowley 
shall  in  no  manner  or  case  be  held  responsible  for  the  estate 
hereby  conveyed  to  him  or  for  any  part  thereof,  until  the  same 
shall  have  l)een  specially  delivered  into  his  possession  by  the 
said  S.  Virginia  Atkinson ;  and  it  is  further  agrexjd  that  the 
said  William  Whitehead  and  S.  Virginia  Atkinson  may  at  any 
time  hereafter  substitute  by  their  deed  the  appointment  of  any 
other  trustee  in  the  place  of  the  said  Edward  C.  Yellowley  ; 
and  it  is  further  stipulated  and  agreed  b}^  and  Ijetween  the 
parties  hereto,  that  any  and  all  estate  to  which  the  said  S. 
"Virginia  Atkinson  may  at  any  future  time  become  entitled  by 
the  death  of  any  relation  shall  I)e  governed  by  the  settlement 
lierein  made. 
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In  teBtiniony  whereof  the  parties  have  hereunto  set  tlieir 
hands  and  seals  the  day  and  date  above  written. 

(Signed)  WILLIAM  WHITEHEAD,  [Skai.] 

S.  V.  ATKINSON,  [Seal.] 

Signed,  sealed  and  delivered  in  the  presence  of 

Ja8.  Murray, 
B.  S.  Atkinson.'' 

Upon  the  hearing  of  the  case  agreed,  the  court  rendered 
judgment  in  favor  of  the  defendant,  and  upon  motion,  the 
action  as  to  her,  was  dismissed  with  cost.  From  this  judg- 
ment the  plaintiff  appealed. 

Gt€(u  and  Woodanly  for  the  appellant. 
Fowls  and  Kenan  c6  Mur/oyj  contra. 

1.  At  common  law  a  wife  could  not  contract,  and  the  ques- 
tion is  whether  the  constitution.  Article  X,  sec.  6,  has  changed 
the  rule.  The  common  law  disability  was  for  her  protection, 
as  she  was  in  contemplation  of  law,  suh  poteataU  viri,  \^ 
Bish.  Mar.  Worn.,  sec.  39,  Draper  v.  Jordan^  5  Jones'  Eq-?*^ 
bottom  of  page  177;  Gibson,  C.  J.,  in  Thomas  v.  Folv>ell^i 
Whart.,  11  (S.  C.  in  Am.  Notes  to  Bulfne  v.  Tennnt^  Is* 
White  and  T.  Leading  Cases,  Eq.,  at  page  637;  and  c(»se- 
quently  the  rule,  that  statutes  in  derogation  of  the  commoa 
law,  are  to  be  construed  strictly,  here  applies  with  all  its  force. 
Draper  v.  Jordan,  6  Jones'  Eq.,  at  pages  176-77.  Hoar,  J^in 
Edwards  v.  StevenSy  3  AUen  316 ;  Brookings  v.  TFAtfc,  4J* 
Maine,  479  (S.  C.  2  Bish.  Mar.  Wom.,  note  2  to  sec.  175); 
Brown  y.Fifidd,  4  Mich.,  322;  HariXey  v.  Ferrell^  9Fk.,  374, 
179,  (S.  C.  2  Bish.  Mar.  Worn.,  sec.  198,  note ;  Lowrib,C.L 
in  Walker  v.  Beamy,  12  cases,  410-414,  S.  C.  2  Bish.  Mtf  J 
Wom.,  sec.  24. 

2.  The  local  position  of  the  constitutional  provision  sho^sd 
that  it  was  intended  to  be  a  disabling,  and  not  an  enablingi 
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statute,  an  exemption  from  debt ;  not  a  power  to  contract  it. 
It  occurs  midway  a  chapter  of  "  exemptions."  And,  in  this 
connection,  see  remark  of  Pearson,  C.  J.,  in  TlarriM  v.  Tlar 
ris,  7  Ired.  Eq.,  at  pages  122-23.  We  know  from  the  history 
of  the  times  that  the  object  of  these  exemption  laws  was  to 
save  something  from  the  wreck  of  fortunes  at  the  close  of  the 
war,  an  object  which  would  have  been  little  advanced  by  in- 
creasing facilities  for  the  wife  to  denude  herself  of  her  estate. 

3.  The  supposed  power  of  the  wife  to  contract  can  only  be 
the  outgrowth  of  her  right  to  hold  and  dispose  of  property, 
and  can  never  rise  above  its  source,  tho  jus  disponendi^  either 
in  extent  or  mode  of  exercise,  and  here,  as  the  constitution 
requires  her  direct  conveyance  inter  vivos  to  have  the  sanction 
of  lier  husband,  her  indirect  canvyance  by  way  of  charge, 
must  have  the  same  sanction.  As  tending  to  confirm  this 
view,  see  Rodman,  J.,  iu  Harris  v.  Jenkins^  72  N.  C.  Kep.  at 
middle  of  page  185  ;  the  part  in  italics. 

And  as  her  contract  can  only  be  effectual  as  "  an  appoint- 
ment pro  Ptnttt  out  of  her  separate  estate,"  2  Story  Eq.,  Jur. 
iiecs.  1399,  1400,  1401,  no  contract  is  binding  which  is  not 
executed  with  all  the  formalities  requisite  to  such  an  appoint- 
ment, i.  e,  conveyance.  When  realty  is  tlie  separate  estate, 
not  even  in  England  could  it  be  cliarged  merely  by  the  wife's 
general  engagements.  The  husband  liere  lias  to  join  in  the  con- 
veyance of  the  wife's  separate  estate  in  realty,  and  she  must 
\ye  pri\nly  examined.  Bat.  Kev.,  chap.  35,  sec.  14,  Nexolin  v. 
J^re4nian^  4  Ired.  Eq.,  512. 

4.  But  the  >\*ife  can  only,  by  express  words,  charge  even 
her  own  personalty.  Draper  v.  Jtwdan^  5  Jones'  Eq.,  175, 
and  this  rule  has  been  aiBrmed  under  tlie  new  constitution. 
Harris  v.  Jenlins,  72  N.  C.  Rep.,  at  page  185. 

5.  As  Whitehead  and  wife  were  married  before  1868,  their 
property  rights  are  not  changed  by  the  statute,  which  must 
liave  only  a  prospective  operation. 


Digitized 


by  Google 


454  IN  THE  SUPREME  COURT. 


RouHDTRBB  V.  Gay  and  others. 


6.  The  profits  of  realty  are  personalty,  (Ruffin,  C.  J.,  at 
page  113  of  7  Ired.  Eq.,)  and  so  go  to  the  trustee  under  the 
marriage  contract. 

7.  The  wife's  living  separate  from  her  husband,  makes  no 
difference  in  our  case.     Cliitty  on  Contracts,  177. 

8.  The  dictum  in  Withers  v,  Sparrow,  66  N.  C.  Rep.  129, 
does  not  conflict,  for 

a.  It  applied  to  a  South  Carolina  estate,  and  is  governed  by 
S.  C.  law. 

h.  The  trustee  tliere  concurred. 

c.  The  contract  was  for  the  benefit  of  the  married  woman's 
estate. 

d.  The  New  York  law,  which  is  the  basis  of  the  dietiun, 
does  not  recognize  as  binding  the  general  engagements  of  the 
wife,  but  only  sucli  as  were  charged  specifically  on  the  separate 
estate.  Tate  v.  Dederer,  18  K  Y.,  265,  22  N.  Y.  250,  Am. 
notes  to  IJulme  v.  lenaiit^  1  Ld.  Cas.  Eq.,  from  page  531  to 
bottom  of  533. 

e.  In  England  the  object  of  tlie  separate  estate  is  the  main- 
tenance of  the  wife,  (Pearson,  J.,  in  Harris  v.  Harris.  7  Ire. 
Eq.,  at  first  of  page  121  and  last  of  124,)  and  of  course  the 
power  to  change  cannot  be  extended  beyond  the  objects  of  iti^ 
creation  and  made  the  means  of  impoverishing  the  wife. 

Rodman,  J.  For  the  reasons  given  in  Pipphi  v.  Wesf(m, 
ante,  the  note  sued  on  is  invalid  as  to  Mrs-  Whitehead-  And 
for  the  additional  reason,  that  her  separate  estate  was  not 
created  l)y  legislation,  but  by  a  deed  of  settlement,  executed 
in  1865,  and  tlie  contract  does  not  refer  to  or  charge  the  debt 
upon  her  separate  estate,  and  it  was  not  made  with  the  iron- 
sent  eitlier  of  her  husband,  or  of  the  trustee  in  the  deed  of 
settlement. 

The  case  states  tliat  she  is  living  separate  from  herhusl>and, 
and  is  in  tlie  exclusive  manjigemcnt  of  lier  separate  estate,  but 
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it  states  no  facts  to  bring  her  \\*ithin  either  section  23  or  24, 
of  the  marriage  act.  (Bat.  Rev.,  chap.  69.)  It  does  not  ap- 
pear that  her  husband  has  abandoned  her,  and  there  is  no 
deed  of  separation. 

Peb  Curiav.  Judgment  affirmed. 


W.  F.  ATKINSON  v.  MARY  E.  RICHARDSON  and  WILLIAM  E. 
RICHARDSON. 

In  August,  1868,  A  sold  to  B,  &  feme  covert,  having  a  large  separate  es- 
tate, a  tract  of  land,  taking  for  the  purchase  money  two  notes  with 
her  husband  as  surety.  Subsequently  A  surrenders  these  two  notes  to 
B,  who  executes  in  stead  thereof  three  notes,  two  of  which  are  made 
to  A.  and  the  third  to  one  C,  upon  which  latter  B's  husband  and  A 
are  sureties.  After  this,  the  land  sale  itself  was  cancelled,  and  A 
gave  up  the  two  notes  he  held,  and  agreed  to  pay  f  1,000  on  that  held 
by  C,  B  agreeing  to  pay  the  balance.  C  sue'l  on  the  note  he  held, 
and  recovered  the  amount  thereof  from  A.  In  this  action  by  A  against 
B  to  recover  the  amount  he  had  to  pay  to  C!  over  and  above  what  he 
had  promised  :  It  woe  held^  that  the  separate  estate. of  B,  ihefeme  sole, 
other  than  that  which  was  the  consideration  of  the  note,  (now  given 
back  to  A,)  is  not  cliargeable  with  its  payment,  and  that  therefore  A 
cannot  recover. 

(The  preceding  case  of  Pippen,  v.    WeHson,  ante,  cited  and  approved.) 

Civil  Action  for  the  recovery  of  money  only,  heard  before 
liis  Honor,  Judge  Sey7nhut\  at  Fall  Term,  1875,  of  the  Su- 
perior Court  of  Wayne  (;ounty. 

The  plaintiff  on  the  1st  day  of  August,  1868,  sold  to  tlie 
defendant,  Mary  E.  Richardson,  a  tract  of  land  in  Orange 
irouaty,  for   thirteen   thousand  dollars,  and  took  three  notes 
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under  seal  for  that  amount,  signed  by  Mary  E.  Ricliardson  as 
principal,  and  her  husband,  the  co-defendant,  with  whom  she 
intermarried  in  1866. 

On  the  2l8t  of  July,  1869,  by  consent  these  bonds  were  sur- 
rendered and  cancelled  and  three  other  bonds  were  given  for 
the  same  amount,  two  payable  to  the  plaintiff  and  one  for 
$4,509.69  payable  to  S.  P.  Cox,  the  last  being  signed  by 
Mary  E.  Richardson  as  principal  and  her  husband  and  T.  H. 
Atkmson  as  sureties.  At  her  request,  the  last  mentioned  note 
was  made  and  accepted  in  discharge  of  plaintiff's  indebtedness 
to  Cox,  pro  tint  to. 

On  February  7th,  1870,  the  plaintiff  and  defendants,  at  the 
request  of  the  defendant,  Mary  E.  Eichardson,  cancelled  the 
contract  as  to  the  land,  the  defendant  reconveying  the  land  to 
the  plaintiff  and  tlie  plaintiff  surrendered  the  two  notes  held 
by  him  and  agreed  to  pay  $1,000  on  the  note  held  by  Cox, 
and  the  defendants  agreed  to  pay  the  balance  of  said  note. 

Subsequently  Cox  brought  suit  upon  the  note  and  on  Oc- 
tober 2d,  1871,  recovered  under  execution  against  tlie  plaintiff 
the  sum  of  $3,200,  none  of  which  has  been  paid  the  plaintiff 
by  the  defendants. 

The  cause  having  been  referred,  the  referee  found  that 
there  is  due  the  plaintiff  $2,180.65,  which  is  admitted  to  l>e 
<*>orrect.  The  referee  held  that  the  separate  estate  of  the  de- 
fendant, Mary  E.  Richardson,  was  liable  for  the  plaintiff*? 
debt  and  rendered  judgment  a(»cordingly,  and  the  defendant 
excepted.  The  cause  coming  on  to  be  heard  upon  the  report 
and  exceptions  thejeto,  the  court  sustained  the  exception  and 
rendered  judgment  in  favor  of  the  defendant  Mary  E.  Rich- 
ardson, and  against  tlie  plaintiff  for  cost.  Thereupon  the 
plaintiff  appealed. 

Faircloth  <£*  Granger,  for  appellant. 
Umiih  c&  C^'tr^tiff^  contra. 
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KoDMAN,  J.  It  was  held  in  Pippin  v.  Wesson^  at  this  term, 
that  the  Constitution,  in  giving  married  women  separate 
estates  in  their  property,  did  not  give  to  them  a  general  power 
to  contract.  In  order  to  charge  the  separate  estate,  the  con- 
tract must  either  expressly,  or  by  necessary  implication  from 
the  consideration  or  nature  of  it,  manifest  an  intent  to  do  so. 
But  if  such  an  intent  so  appeared,  and  the  contract  was  for 
the  beueiit  of  the  mai'ried  woman,  the  courts  would  enforce 
the  charge  by  selling  the  separate  estate  for  the  payment  of 
the  debt.  The  question  in  the  present  case  is,  whether,  from 
the  contract,  there  is  a  necessary  implication  of  an  intent  to 
charge  the  separate  estate  of  Mrs.  Richardson  ? 

In  August,  1868,  after  the  adoption  of  the  Constitution, 
but  before  the  act  of  187l-'72,  (Bat.  Rev.,  chap.  69,)  which, 
therefore,  has  no  bearing  on  this  case,  the  plaintiff  sold  and 
<'.onveyed  to  Mrs.  Richardson  a  tract  of  land  at  the  price  of 
$13,000,  and  took  her  notes,  with  her  husband  as  her  surety 
for  that  sum.  Afterwards  these  notes  were  given  up  to  Mrs. 
Richardson,  and  in  exchange  for  them  she,  as  principal,  and 
her  husband  as  her  surety,  executed  to  the  plaintiff  two  notes, 
and  a  third  for  $4,503.69,  payable  to  one  Cox,  which  tlie 
plaintiff  signed  as  surety  for  Mrs.  Richardson  and  her  hus- 
baud,  and  delivered  to  Cox  in  payment  of  a  debt  which  the 
plaintiff  owed  him.  The  plaintiff  was  afterwards  compelled 
to  pay  a  part  of  this  note,  and  the  purpose  of  the  present 
action  is,  to  be  indemnified  from  that  payment. 

We  think  that  it  is  a  necessary  implication  from  the  con- 
tract, that  Mrs.  Richardson  charged  her  separate  estate  in  the 
land  which  she  purchased  from  the  plaintiff  with  the  payment 
of  that  note.  She  received  as  her  separate  estate  the  consid- 
eration for  the  note,  and  it  would  be  against  equity  that  she 
should  hold  the  land  and  refuse  to  pay  the  price.  But  in 
February,  1870,  the  plaintiff  and  Mrs.  Richai'dson  and  her 
husband  made  another  agreement  by  which  she  re-conveyed 
the  land  to  the  plaintiff,  or  cancelled  the  deed  which  he  had 
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made  to  her,  and  also  cancelled  the  two  notes  which  she  had 
executed  payable  to  him,  amounting  to  about  $9,000,  but  the 
note  for  $4:,603.69,  it  was  agreed  should  stand,  subject  to  a 
payment  of  $1,000,  which  the  plaintiff  agreed  to  make  on  it. 
If  Mrs.  Ric^hardson  is  liable  to  the  plaintiff  in  the  present 
action,  she  will  liave  lost  by  her  dealings  with  the  plaintiff 
about  $4,000. 

If  the  plaintiff's  relief  is  confined  to  a  charge  on  the  land 
which  was  the  consideration  of  the  note,  of  course  he  has  no 
relief  at  all,  as  that  land  has  been  re-conveyed  to  him.  The 
question,  therefore,  is  reduced  to  this :  Did  Mrs.  Richardson, 
by  her  contract  of  July  21st,  1869,  charge  all  the  separate 
estate  which  she  had  at  that  time  with  its  payment,  or  only  the 
estate  which  was  the  consideration  of  the  note  ? 

Mrs.  Richardson  is  not  liable  at  law,  by  reason  of  her  disa 
bility  of  coverture,  and  we  are  of  opinion  that  the  plaintiff 
has  no  equity  upon  which  the  contract  will  be  enforced  against 
any  separate  estate  which  she  may  have  had,  other  than  that 
which  was  the  consideration  of  the  note.  There  is  no  express 
reference  to  her  separate  estate,  and  as  there  was  no  benefit 
to  it,  there  is  no  implication  of  an  agreement  to  cliargc  it. 
The  law  by  giving  to  married  women  separate  estates  in  their 
property  did  not  convert  them  into  free  traders  with  power  to 
speculate  and  trade  in  real  estate.  If  it  be  said  that  this  rule 
will  enable  married  women  who  buy  land  to  keep  it,  if  the 
bargain  shall  be  a  good  one,  and  abandon  it  if  it  shall  be  a 
bad  one  :  the  answer  is,  tliat  all  persons  who  deal  with  mar- 
ried women  must  be  taken  to  do  so  with  a  knowledge  of  their 
disabilities.  A  married  woman  may  purchase  property  for 
ready  money,  but  not  on  credit,  and  she  may  contract  debts 
for  the  benefit  of  separate  property  wliich  she  already  owns, 
as  for  building  a  house  on  it,  &c.  The  gift  of  separate 
estates  with  this  limited  power  of  contracting  in  reference  to 
them,  was  intended  for  the  benefit  of  married  women.  A 
wider  construction    would   in    most    cases  lead  to  their  ruin. 
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This  is  the  view  taken  in  other  States.  Jones  v.  Croatwaite^ 
17,  Iowa  393  ;  Carpenter  v.  Mitchell,  50  111.  470  ;  Whitwoith 
V.  CarUr^  43,  Miss  61 ;  De  Fries  v.  Conklin,  22  Mich.  251 ; 
Keinen  v.   Wisper^  40  Mo. 

There  is  no  error  in  the  judgment  below. 

Pbb  Cubiam.  Judgment  affirmed. 


R.  B.  CHAPPELL  and  wife  v.  EDWARD  G.  BUTLER. 

In  an  action  by  a  distributee  against  an  administrator,  seeking  to  can- 
cel a  deed  releasing  tbe  plaintiff's  interest  in  tbe  estate  of  tbe  intes- 
tate to  s-iid  administrator,  on  the  ground  that  tbe  deed  was  obtained 
under  false  and  fraudulent  misrepresentation,  &c.,  evidence  is  admis- 
sible, to  show  that  tbe  administrator  (tbe  defendant)  on  tbe  day  pre- 
ceding tbe  execution  of  said  deed  by  the  plaintiff,  obtained  a  similar 
deed  from  another  distributee  of  tbe  intestate  by  like  false  and  fraudu- 
lent misrepresentations  and  concealment. 

Where  tbe  jury,  in  response  to  issues  submitted  to  them,  found :  That 
tbe  defendant  did  make  false  and  fraudulent  misrepresentations,  and 
did  frHudulently  conceal  facts  and  circumstances  from  the  plaintiffa, 
and  did  exercise  undue  influence  to  secure  the  execution  of  such  deed ; 
and  that  tbe  plaiutiffs  executed  tbe  same  by  reason  thereof:  Hdd, 
that  there  was  no  error  in  tbe  judgment  of  tbe  court  below,  directing 
said  deed  to  be  delivered  up  to  be  cancelled,  and  declaring  the  de- 
fendant to  be  a  trustee  of  tbe  plaintiffs,  as  to  their  interest  in  tbe  es- 
tate of  the  intestate;  and  that  tbe  judgment  must  be  affirmed. 

Civil  Action,  tried  before  Monre,  J.  and  a  jury,  at  July 
(Special)  Term,  1875,  of  Granville  Superior  Court. 

The  action  was  brought  to  cancel  a  deed  of  assignment  and 
release  executed  and  delivered  by  the  plaintiffs  to  the  defon- 
daut  on   the   ground   that  the  same   was  obtained  by  false 
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and  fraudulent  misrepresentations  made  by  tlie  defendants. 

The  complaint  alleged:  That  Elizabeth  Marable  died 
intestate  in  the  county  of  Granville  in  the  year  1871, 
lea\ing  a  large  real  and  personal  estate,  and  the  defendant 
on  the  3rd  day  of  March,  1871,  qualified  as  administrator 
of  her  estate. 

The  plaintiff,  Julia  Chappell,  is  a  near  relative  of  the  intes 
tate,  and  as  such  entitled  to  a  large  interest  in  .siiid  estate,  and 
the  plaintiff  K.  B.  Chappell  is  her  husband. 

The  plaintiff's  reside  in  the  State  of  Virginia  and  knew  but 
little  of  the  business  of  the  intestate,  and  the  defendant  re- 
sided near  the  intestate  and  was  fully  cognisant  of  the  situa- 
tion and  value  of  her  estate.  Shortly  after  the  death  of  the 
intestate  the  defendant  came  to  the  house  of  the  plaintiff  in 
the  State  of  Virginia  and  stated  that  the  estate  of  the  intes- 
tate was  greatly  indebted  and  that  but  little  if  anything  at  all 
would  be  coming  to  her  distributees.  That  he  had  lived  witli 
the  intestate  during  her  life,  and  that  she  had  always  promised 
him  to  give  him  her  estate  when  slie  died,  but  that  she  had 
died  without  having  done  so  and  he  thought  the  distributee!=^ 
ought  to  release  him.  The  plaintiffs  believing  these  represen- 
tations and  the  defendant  being  a  relation  of  the  y<?7;i^  plain- 
tiff, the  plaintiffs  during  that  visit  executed  a  release  of  their 
interest  in  said  estate  for  the  nominal  sum  of  ten  dollars. 

The  real  estate  of  the  intestate  was  worth  about  twenty 
thousand  dollars,  and  was  free  from  debt,  and  the  plaintiff  was 
aware  of  these  facts  at  the  time  said  representations  were 
made. 

The  defendant  has  had  the  said  deed  recorded  and  now 
■  claims  the  interest  of  the  plaintiffs  in  the  estate  of  the   intes- 
tate in  his  own  right,  under  the  deed. 

The  defendant  in  his  answer  denied  that  the   said  deed  was 
obtained  by  false  and  fraudulent  statements  made  to  the  plain- 
tiffs,    lie  also  denied   that  he  made  his  representations  as 
^alleged  in  the  complaint. 
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The  answer  contained  other  allegations  denying  the  facts 
alleged  in  the  complaint  and  explaining  the  representations 
made  to  the  plaintiJGFs,  but  it  is  unnecessary  to  state  the  same 
as  they  in  no  way  effect  the  decision  of  the  case  in  this  court. 

The  following  issues  were  submitted  to  the  jury  : 

1.  Did  the  defendant  make  to  the  plaintiffs  any  false  or 
fraudulent  misrepresentations  or  fraudulent  concealments  or 
exercise  any  undue  influence  to  secure  the  execution  of  the 
deed  in  the  complaint  mentioned  ? 

2.  Did  the  plaintiffs  execute  the  said  deed  by  reason  of  the 
false  or  fraudulent  misrepresentations  or  fraudulent  conceal- 
ments or  undue  influence  on  the  part  of  the  defendant  ? 

During  the  progress  of  tlie  trial  the  plkintiffs  introduces! 
one  Mrs.  Jefferson,  also  a  distributee  of  the  defendant's  intes- 
tate, and  proposed  to  prove  by  her,  that  on  the  day  before  the 
deed  in  controversy  was  executed,  the  defendant  and  one 
Richard  H.  Hammie  procured  from  her  a  deed,  releasing  her 
interest  in  the  estate  of  the  intestate,  by  false  and  fraudulent 
misrepresentations  and  concealment  and  undue  influence.  The 
defendant  objected ;  the  objection  was  oveiTuled  and  the  de- 
fendant excepted. 

The  record  sent  up  on  appeal  to  this  court  is  voluminous. 
The  foregoing  are  all  the  facts  necessary  to  an  understanding 
of  the  points  raised  and  decided  in  tliis  court. 

The  jxkrj  found  all  the  issues  in  favor  of  the  plaintiff,  and 
the  court  rendered  judgment,  that  the  said  deed  be  cancelled, 
and  declaring  the  defendant  a  truetee  of  the  plaintiffs'  as  to 
their  interest  in  the  estate  of  the  intestate. 

From  this  juHgmont  the  defendant  appealed. 

Edwards  and  Baichelor  db  Son,  for  the  appellant. 
Hargrove,  Venable,  Peace  and  Young,  contra. 

Settle,  J.  The  plaintiffs  seek  to  have  the  deed  executed  by 
them  to  the  defendant  declared  null  and  void,  and  that  the 
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same  be  delivered  up  to  be  cancellod.     The  jury  have  found  : 

1.  "That  the  defendant  did  make  to  the  plaintiffs  false  and 
fraudulent  misrepresentations,  and  did  fraudulently  conceal 
facts  and  circumstances  from  the  plaintiffs,  and  that  the  de- 
fendant did  exercise  undue  influence  to  secure  the  exe<mtion  of 
the  deed  in  complaint  mentioned." 

2.  "  That  the  plaintiffs  did  execute  the  said  deed  by  reason 
of  the  false  and  fraudulent  misrepresentations  and  conceal- 
ment of  the  defendant,  and  by  reason  of  undue  influence  on 
the  part  of  the  defendant." 

A  perusal  of  the  record,  which  is  ten  times  more  volumi- 
nous than  necessary  to  present  the  points  which  arise  upon  it, 
satisfies  us  that  his  Honor  submitted  the  matter  fairly  to  the 
jury,  and  that  their  verdict  was  fully  warranted  by  the  evi- 
dence, which  is  sent  up  with  the  record. 

The  exceptions  of  the  defendant   to  the   admission  of  evi 
dence  cannot  be  sustained.     The  whole  matter  is  too  plain  for 
argument. 

The  judgment  of  the  Superior  Court  is  aflirmed.  Let  tliis 
be  certified,  &c. 

Per  Curiam.  Judgment  aflirmed. 
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W.  M.  TALLY  r.  WASH.  REED  and  J.  C.  tOSSAIHER. 

A  purchaser  at  a  sheriff  -a  sale,  acquires  only  the  naked  legal  title,  and 
does  not  get  the  debt  due  to  the  defendant  in  the  execution,  or  the 
trust  by  which  it  is  secured.  A  sheriff  has  no  power  to  sell  the  debt 
or  the  trust,  although  the  defendant  in  the  execution  has  such  power. 

A  trust,  in  favor  of  a  vendee  of  land  who  has  paid  the  purchase  money, 
may  be  sold  under  the  Act  of  1812;  but  a  trust  in  favor  of  the  vendor, 
cannot  i>e  sold. 

{Gilet  V.  Palmer,  4  Jones  586;  Moore  v.  Byers,  65  N.  0.  Rep.  340;  Black- 
mer  v.  Pkillips,  67  N.  C.  Rep.  840,  and  Stith  v.  LooMUll,  71  N.  C. 
Rep.  25,  cited  and  approved. 

The  CJises  of  Lynch  v.  Qihson,  N.  C.  Term  Rep.  244,  and  Tomlinson  v. 
Blaekburny  2  Ired.  Eq.  509,  cited,  commented  upon  and  overruled.) 

Petition  to  re-hear  the  case  as  decided  at  January  Temi, 
1875,  of  this  court,  and  which  will  be  found  fully  reported  in 
72  N.  C.  Kep.,  336. 

The  ground  upon  which  the  present  petition  is  based,  is 
that  tlie  decision  of  the  court  rendered  at  January  T^rin, 
1875.  conflicted  with  prior  decisions  of  the  court  in  cases 
where  the  same  principles  of  law  were  involved.  The  cases 
referred  to  are  mentioned  and  commented  upon  in  the  opinion 
of  the  court  at  this  term. 

Bailey y  for  the  petitioner. 
Wils0n  dk  Setij  Montgomery  and  Barringer^  contra. 

Feabson,  C.  J.  "When  this  case  was  before  us,  January 
Term,  1875,  it  was  decided  that  Tally,  a  purchaser  of  the 
land  at  sheriffs  sale  imder  a^.  fa,  against  Sossamer,  did  not 
acquire  a  right  to  the  unpaid  part  of  the  purchase  money.  In 
other  words,  when  a  vendor  of  land  retains  the  title  to  secure 
payment  of  the  purchase  money,  a  sale  of  the  land  under  a 
a.  fa.  against  the  vendor  passes  to  the  purchaser  at  sheriflPs 
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sale  only  tlie  naked  legal  title,  and  does  not  vest  in  him  the 
right  to  the  purchase  money. 

This  principle  seemed  to  us  so  clear  that  we  decided  the 
case  "  upon  the  reason  of  the  thing  "  and  did  not  consider  it 
necessary  to  go  into  an  examination  of  the  authorities.  Justice 
Reade,  who  delivered  the  opinion,  refers  to  the  authorities  in 
a  general  way,  and  cites  only  Moore  v.  Byei'S.  65  N.  C.  Rep..^ 
240,  where  it  is  held  tliat  if  the  land  be  sold  under  ^.yb. 
against  the  vendor,  the  purchaser  does  not  acquire  title  to  the 
sale  notes,  but  get  only  the  naked  legal  estate,  and  Sprinkle 
V.  Martin^  66  N.  C.  Rep.,  55,  where  it  is  held  that  a  mixed 
tnist  is  not  liable  to  sale  under  kJi.  fa.  by  the  act  of  1812. 

In  the  petition  to  rehear,  and  upon  the  argument,  Mr.  Bailey 
calls  our  attention  to  two  old  cases  which  had  not  been  before 
adverted  to,  to-wit:  Lynch  v.  Gibsm,  N.  C.  Term  Rep.,  244, 
and  TftmlinHon  v.  BlacJOmrn^  2  Ired.  Eq.,  609.  These  two 
canes  bear  upon  the  question  and  conflict  with  our  det'ision; 
so  there  is  sufficient  ground  to  support  the  application  to  re- 
hear. 

We  have  given  to  the  question  a  reconsideration,  both  upon 
the  principle  and  upon  the  cases,  and  are  satifified  there  is  no 
error  in  the  decision. 

1.  Upon  principle.  Under  a  H,  fa.  the  sheriff  sells  the 
land  of  the  defendant  in  the  execution.  The  sheriff  has  no 
power  to  sell  notes  due  to  him  or  a  trust  estate  to  wliich  he  is 
entitled.  To  this  an  exception  is  made  by  the  act  of  1812, 
which  authorizes  a  sale  under  fi.  fa.  of  the  trust  estate  of  a 
vendee  who  has  paid  the  purchase  money  in  full,  but  this 
statute  has  no  application  to  vendors  who  have  a  trust  estate 
in  the  land  to  secure  the  purchase  money. 

For  illustration:  A  conveys  land  to  B,  in  trust,  to  sell  and 
pay  certain  debts,  among  others  a  debt  to  B.  A  creditor  of 
B  has  the  land  sold  under  a  fi.  fa.  Upon  a  judgment  against 
B,  the  purchaser,  at  sheriff's  sale,  gets  the  legal  title  by  the 
sheriff's  deed ;  but  does  he  get  the  debt  due  to  B,  which  is  ee- 
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cured  by  the  deed  of  trust?  No,  for  the  debt  was  not  sold, 
and  the  sheriff  liad  no  power  to  sell  it.  So  upon  proceedings 
in  equity,  the  land  will  be  sold,  the  debt  of  B  will  be  paid  to 
liim,  and  not  to  the  purchaser  at  slieriffs  sale,  and  he  will  not 
be  entitled  to  receive  out  of  the  fund  the  amount  of  his  bid, 
for  it  was  his  folly  to  buy  a  naked  legal  title ;  and  tlie  residue 
after  the  payment  of  the  debts  secured  by  the  deed  of  trust, 
will  be  paid  to  A,  the  maker  of  the  deed,  on  his  resulting 
trust. 

Again :  A  lends  money  to  B,  and  takes  his  note  and  a  mort- 
gage on  land  to  secure  the  debt.  A  creditor  of  A  has  the 
land  sold  under  a  ^.  /a.  The  purchaser,  by  the  sheriffs  deed 
gets  the  land,  but  does  he  get  the  debt  secured  by  the  mort- 
gage? No,  for  the  debt  was  not  sold.  The  sheriff  liad  no 
power  to  sell  it,  and  the  purchaser  gets  only  the  naked  legal 
title.  Upon  proceedings  in  equity,  B  will  get  back  the  land, 
upon  payment  of  the  mortgage  money,  which  will  be  decreed 
to  A,  and  the  purchaser  at  sherifTs  sale  gets  nothing — not 
even  the  amount  of  liis  bid.  It  was  Ids  folly  to  buy  a  naked 
legal  title. 

Again :  A  sells  land  to  B  on  credit,  say  one,  two  and 
three  years,  takes  his  notes,  retains  the  title,  and  gives 
bond  to  make  title  when  the  purchase  money  is  paid. 
A  holds  the  land  in  trust  for  himself,  to  secure  the 
payment  of  the  three  notes,  and  then  in  trust  to  convey  to  B. 

Suppose  after  B  pays  up  the  three  notes,  but  before  A  has 
conveyed  the  land  to  him,  a  creditor  of  A,  has  the  land  sold 
under  ^Ji./a.  and  the  sheriff  makes  a  deed  to  the  purchaser, 
what  passes  by  the  deed  ?  Only  a  naked  legal  title ;  and  B  c^n 
in  equity  compel  the  purchaser  to  convey  without  paying  him 
the  amount  of  his  bid,  or  allowing  him  any  compensation  for 
his  trouble,  in  buying  a  naked  legal  title.  Note,  in  this  case 
under  tlie  Act  of  1812,  a  creditor  of  B  could  have  the  trust 
sold  by  ^. /a.  and  the  purchaser  of  the  trust  gets  the  legal 
title  by  parliamentary  magic,  as  Blackstone  terms  it.  We 
30 
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are  satisfied  that  much  of  the  confusion  that  has  crept  into  the 
case  is  attributable  to  the  fact  that  the  distinction — a  trust  in 
favor  of  a  vendee  who  has  paid  the  purchase  money,  may  be 
sold  under  this  Act  of  1812,  but  a  trust  in  favor  of  the  ven- 
dor cannot  be  sold — has  not  been  allowed  its  full  significance. 

Suppose  after  B  pays  one  of  his  notes,  a  creditor  of  A  hto 
the  land  sold  under  ^  /a.,  what  passes  by  the  sheriffs  deed  i 
a  naked  legal  title,  which  in  the  adjustment  of  the  equity  will 
be  considered  as  nothing  ;  so  the  decree  is  for  title  to  the  Ten- 
dee,  on  payment  of  the  two  notes,  to  be  made  to  A  and  not 
to  the  purchaser  at  sheriffs  sale. 

Suppose  before  B  makes  any  payment,  the  land  is  sold  as 
above — the  result  is  the  same.  The  purchaser  gets  only  the 
naked  legal  title,  and  the  vendee  on  payment  of  the  purchase 
money,  not  to  the  purchaser,  but  to  the  ve7idor,  is  endtled  in 
equity  to  a  conveyance  of  the  land. 

These  five  instances  illustrate  the  principle  that  a  purchaser 
at  sheriffs  sale  acquires  only  the  naked  legal  title,  and  doef 
not  get  the  debt  due  to  the  defendant  in  the  execution  or  the 
trust  by  which  it  is  secured — ^it  all  rests  on  the  ground  that 
the  sheriflE  has  no  power  to  sell  the  debt  or  the  trust. 

Here  note  a  diversity;  the  defendant  in  the  execuiimhu 
power  t0  sell  the  debty  and  the  tru9t^  whereas  the  sheriff  has  w 
such  power.  A  want  of  attention  \o  this  diversity  exphunt 
the  confusion  in  the  cases. 

For  illustration — ^in  the  first  instance  stated  above,  tlie  trns^ 
tee  has  power  to  convey  the  land  and  also  his  debt ;  if  the 
purchaser  has  notice,  the  other  cestui  que  trust  may  compel 
him,  in  equity,  to  give  up  the  land  ;  but  he  is  allowed  in  the 
adjustment  of  equties  to  retain  the  debt  due  to  the  tmstee, 
on  the  assumption  of  the  express  assignment  of  the  debt,  or 
an  assignment  implied,  in  order  to  prevent  fraud,  as  some 
compensation  for  the  loss  of  the  land.  If  the  purchaser 
bought  without  notice,  he  keeps  the  land  and  the  other  «*(w 
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qi$e  trust  are  left  to  their  remedy  agamst  the  trustee  for  the 
breacth  of  trust* 

In  the  instanoe  of  the  mortgage,  if  the  mortgagee  sells  the 
land,  the  mortgagor  lias  an  equity  to  follow  the  land,  as  his 
equity  of  redemption  is  in  the  nature  of  a  condition  annexed 
to  the  land ;  but  to  prevent  fraud  the  mortgagee  is  taken  to 
have  assigned  to  the  purchaser  the  debt  secured  by  the  mort- 
gage, hence  he  is  entitled  to  the  money  on  the  redemption  of 
the  mortgage.  In  the  case  of  a  vendor,  after  the  payment  of 
all  the  purchase  money,  if  the  vendor  sells  the  purchaser  gets 
the  l^;al  title,  if  he  buys  with  notice  he  has  to  give  up  the 
land  to  the  vendee — ^if  without  notice,  he  keeps  the  land 
and  the  vendee  must  look  to  his  vendor,  and  chai*ge  it  to 
his  own  folly  to  have  allowed  the  legal  title  to  remain  in  the 
the  hands  and  under  the  control  of  the  vendor. 

Xf  the  vendor  sells  after  payment  of  one  of  the  notes,  the 
purchftw:  .without  notice  keeps  the  land,  and  the  vendee  must 
look  to  the  ^i^mifr  on  the  bond  for  title,  but  a  purchaser  with 
notice  must  give  up  the  land  to  the  vendee,  and  has  a  right  to 
receive  the  money  upon  th^  other  notes,  on  the  ground  that 
the  vendor,  had  power  to  assiga  the  notes  and  will  be  taken  to 
have  done  so  in  order  to  prevent  fraud,  and  in  part  compensa- 
tion for  the  loss  of  the  land. 

The  like  result  follows  in  a  case  where  the  vendor  holds  all 
of  the  notes,  one  to  whom  ho  conveys  the  land  either  keepn 
the  land  or  else  if  the  land  is  taken  from  him,  in  the  adjust- 
ment of  equities,  is  entitled  to  the  money  due  on  the  notes, 
because  the  vendor  had  power  to  assign  the  notes  and  to  pre- 
vent fraud,  is  taken  to  do  so  when  he  conveyed  the  land. 
Obiter  when  the  land  is  sold  under  ^.  fa.  for  the  sherifiF  had 
no  power  to  assign  the  notes,  hence  the  purchaser  gets  only  a 
naked  legal  title,  and  the  right  to  the  notes,  and  to  receive, 
the  money  due  thfreon,  remains  in  the  defendant  in  the  exe- 
cation.     For  farther  illustration  in  the  case  first  supposed. 

1.  The  trustee  dies ;  the  land  devolves  upon  his  heirs,  but 
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the  debt  upon  his  personal  representative,  and  in  the  adjust- 
ment of  equities,  the  heir  is  decreed  to  make  title  and  get^ 
nothing. 

2.  The  mortgagee  dies ;  the  land  devolves  upon  his  heirs 
the  debt  npon  his  personal  representative  who,  on  redemption, 
receives  the  mortgage  money  and  the  heir  makes  title  to  the 
mortgagor.  (This  is  one  of  the  reasons  why  in  England 
mortgages  are  usually  made  upon  long  terms  of  years ;  oa  the 
death  of  the  mortgagee,  the  term  passes  to  the  personal  repre 
sentative  and  the  person  to  receive  the  money  is  the  same  per- 
son who  is  to  re-convey.)  See  this  matter  fully  discussed  bv 
Hargrave  in  his  notes  to  Coke. 

3.  The  vendor  dies ;  the  land  devolves  upon  liis  heir,  but 
the  vendor  can  compel  him  to  make  title. 

4.  The  land  devolves  upon  the  heir,  but  the  right  to  the 
debt  passes  to  the  personal  representative,  he  receives  the  un- 
paid purchase  money  and  the  heir  will  ba  decreed  to  make 
title  to  the  vendee  ;  so  when  neither  of  these  notes  are  paidai 
the  death  of  the  vendor. 

These  illustrations,  in  our  opinion,  establish  the  position 
that  the  debt  is  not  an  "  incident "  of  the  land,  but  on  the  cod, 
trary,  that  the  land  is,  in  equity,  considered  as  servient  and  at- 
tendant on  the  debt,  and  as  a  security  thereto.  It  follows ;  one 
who  at  sheriffs'  sale,  or  by  descent,  acquires  title  to  the  land, 
gets  legal  title  to  the  land,  but  does  not  get  the  debt,  the  pav 
ment  of  which  is  secured  by  the  land,  and  takes  the  title,  sub- 
ject to  all  equities.  On  the  conti-ary,  one  who  is  entitled  to 
the  debt,  has  a  right  to  subject  the  land  as  security  in  tlie 
hands  of  any  one  who  is  not  a  purchaser  for  vali:;;^:!o  c:r^iJ* 
eration  without  notice.  Suppose  in  the  instances  above ;  the 
bankruptcy  not  the  death  of  the  party;  the  assignee  takes  the 
debt,  and  the  land  servient  to  the  debt,*  by  force  of  the  act  of 
Congress,  in  as  full  a  manner  as  if  the  bankrupt  had  assigned 
the  debt  and  conveyed  the  land,  so  there  *  is  no  analojgy'  be 
tween  the  assignee  and  a  purchaser  of  the'  land  at  sheriffs' 
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ijale.  There  is  an  analogy  after  the  debt  is  subjected  under 
"  supplemental  proceedings.'* 

Our  conclusion  on  the  reason  of  the  thing  is,  there  is  no 
error  in  the  judgment. 

2.  Upon-  the  authorities  there  is  confusion  and  a  conflict 
which  may  be  accounted  for  in  what  is  said  above. 

Lynch  v.  Gibson ,  N.  C.  Term  Rep.  244,  was  decided  with- 
out argument,  and  Judge  Daniel,  who  delivers  the  opinion, 
gives  no  reason  and  cites  no  authority  but  declares  the  opinion 
that  the  effect  of  the  deed  of  the  sheriff  was  to  pass  to  the 
purchaser  "  all  right,  title  and  interest  in  the  land  which  the 
vendor  had,"  and  thereupon  decrees  title  to  be  made  to  the 
vendee  on  payment  by  him,  to  the  purchaser  at  sheriff's  sale  of 
the  unpaid  part  of  the  pric^e  of  the  land,  giving  to  the  deed 
of  the  sheriff  the  same  effect  to  pass  the  debt  due  to  the  de- 
fendant in  the  execution  as  the  deed  of  the  defendant  would 
have  had  ;"  and  not  adverting  to  the  fact  that  the  sheriff  had 
no  power  to  sell  the  debt  due  for  the  land.  Tomlinson  v. 
Blackburn,  2  Ired.  509,  without  discussion  of  the  principle, 
rests  on  Lynch  v,  (}ib%(^n^  and  is  complicated  by  the  fact  that 
the  vendor  executes  a  deed  to  the  purchaser  at  sheriff's  sale. 
This  of  course,  passed  his  right  to  the  unpaid  part  of  the  pur- 
chase money.  The  opinion  goes  on  to  say,  "  in  addition  to  this, 
which  we  deem  the  substance  of  the  bill,  there  are  statements 
of  conversations  between  the  plaintiff  and  the  defendants 
jointly  and  severally  and  conferences,  &c. 

The  decision  in  Lynch  v.  Gibson^  was  without  argument,. 
Judge  Daniel  does  not  discuss  the  question,  or  give  any 
reason  for  his  conclusion;  and  Toinlinsoii  v.  Blackburn^ 
follows  in  the  same  tract,  no  discussion  or  reason  for  a  conclu- 
sion, which,  as  we  have  seen  has  no  groimd  to  support  it. 

In  regard  to  authority,  per  contra  as  the  merchants  say. 
Davis  V.  Palmer^  4  Jones  686 ;  Moore  v.  Byers^  65  N.  C. 
Rep.  240  ;  Blackraer  v.  Philli/ps^  67  N.  C.  Rep.  340  ;  where 
the  question  is  discussed  at  large.    Stith  v.  Lookabellj  71  N. 
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O.  Rep.  25 ;  in  that  case  it  is  assumed  to  be  settled  that  a 
purchaser  of  land  at  sheriflPs  sale  under  an  execution  against 
a  trustee,  acquires  merely  the  legal  title,  and  may  be  enjoined 
by  the  cestui  que  trust  from  taking  possession.  The  deciaoti 
is  in  favor  of  the  plaintiff  on  the  ground  that  the  defendant 
being  a  wrong  doer  not  at  all  connected  with  the  cestui  que 
trusts  could  not  defend  against  one  having  tlie  legal  titie, 
although  it  be  a  naked  one.  To  this  we  will  add  the  only 
case  on  the  point  that  we  have  been  able  to  find  outside  of  our 
reports.  Mon^y  v.  Dorseuy  7  Smiles  and  Marshall  Rep. 
(Miss.  15,)  in  which  the  principle  set  out  above  is  declared 
to  be  law. 

There  is  no  error. 

Per  Curiam.     Judgment  re-affirmed,  and  petition  dismiefled. 


WM.  R.  GORDON  and  others  v.  ENOCH  P.  BAXTER. 

A  pYaintiif  has  no  right  to  recover  damages  from  a  party,  coinmitting  or 
suffering  a  public  naiSHnce,  unless  he  has  in  some  way  received  eztrar 
ordinary  and  particular  damage,  not  common  to  the  rest  of  the  public* 

(The  case  of  Dunn  v.  StonCy  3  C  ar.  Law  Kepos.  381,  cited  and  approved.) 

Civil  Action,  for  the  recovery  of  damages,  tried  in  the 
Superior  Court  of  CaRBirccK  county,  at  Fall  Term,  1875. 
before  his  Honor,  Judge  Jiarty  and  a  jury. 

The  plaintiff  alleges  in  his  complaint,  that  the  defendant 
has  obstructed  the  free  use  of  a  wharf,  which  has  been  dedi- 
cated to  the  public  for  over  fifty  years,  and  that  on  atteount  of 
such  obstruction  he  and  others  have  been  greatly  endamaged 
in  not  being  allowed  to  ship  or  receive  freight  thereat. 

The  defendant  denies  that  the  wliarf  was  ever  dedicated  to 
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the  public  or  that  it  is  public  property,  and  claims  it  as  be- 
longing to  his  wife. 

Upon  the  trial,  the  following  issues  were  submitted  to  the 
jury.     Their  response  is  annexed  to  each  : 

1.  Has  there  been  a  dedication  of  the  landing  to  the  public 
use  by  any  one  who  owned  tlie  fee  in  the  land  ?  Answer  : 
"  No." 

2.  Had  there  been  previous  to  the  2lst  of  May,  1861,  a 
continuous  adverse  use  of  the  wharf  by  the  public,  upon  a 
claim  of  right,  for  more  than  twenty  years  ?  Answer :  "  Yes." 

3.  Did  the  defendant  obstruct  the  free  use  of  the  public  to 
this  landing  ?     Answer :     "  Yes." 

4.  What  damage,  if  any,  has  the  plaintiff  sustained  by  the 
obstructing  its  use  ?     "  None." 

Upon  the  foregoing  finding,  the  court  gave  the  plaintiff 
judgment  for  costs,  and  further  ordered  the  defendant  to  re- 
move tlie  obstructions  within  ninety  days. 

From  this  judgment  defendant  appealed. 

GHliam  c6  Pruden^  for  appellant. 
Smith  cfe  Strong  and  PoU^  contra. 

Pearson,  C.  J.  According  to  the  issues  found,  the  wharf 
in  question  was  public  property,  to  be  enjoyed  in  its  use  by 
the  citizens  of  the  county  of  Currituck,  and  by  all  of  the 
citizens  of  the  State  as  well,  who  may  choose  to  resort  to  it. 
So  its  obstniction  by  the  defendant  is  a  public  nuisance. 

In  response  to  the  issue,  "  what  damage,  if  any,  has  the 
plaintiff  sustained  by  the  obstruction  of  its  use  ?"  the  jury  say 

This  finding  defeated  the  action  and  his  Honor  erred  in  not 
rendering  judgment  for  tlie  defendant.  "  For  any  of  those 
acts  which  are  in  the  nature  of  a  public  nuisance,  no  indi- 
vidual is  entitled  to  an  action  unless  he  has  received  extraor- 
dinary and  particular  damage  not  common  to  the  rest  of  the 
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citizens."  J)uf  n  v.  Stoney  2  Car.  Law  Bepos.,  261.  This 
decision,  made  in  1818,  settled  the  law  in  North  Carolina  and 
has  been  ever  since  adhered  to.  It  rests  on  the  distinction 
between  public  wrong,  to  be  redressed  by  indictment,  and 
private  wrongs,  to  be  redressed  by  civil  action,  which  is 
clearly  explained  by  Blackstone  in  his  Commentaries.  TMb 
distinction  would  be  utterly  confounded  if  a  citizen  who  has 
sustained  no  particular  damage,  was  allowed  to  make  himself 
the  avenger  of  an  injury  to  the  public,  even  although  he 
brings  the  action  "  in  behalf  of  himself  and  the  other  citizens 
of  the  county  of  Currituck,"  or  even  if  he  had  added  the  other 
citizens  of  the  State  of  North  Carolina. 

From  the  complaint  and  answer,  we  think  it  probable  that 
the  jury  were  under  a  misapprehension  of  the  meaning  of 
"  particular  damages  ;"  for  instance,  if  one  digs  a  hole  in  a 
public  highway,  it  is  a  public  nuisance,  for  which  he  is  liable 
to  indictment ;  should  an  individual  travelling  on  this  high- 
way fall  into  the  hole,  he  sustains  particular  damage  and  may 
maintain  a  civil  action,  although  it  might  have  happened  that 
other  citizens,  if  travelling  on  the  road,  would  have  met  with 
a  like  injury. 

However  this  may  be,  there  is  no  exception  to  the  charge, 
no  motion  for  a  new  trial,  and  we  cannot  inquire  into  it. 

Treating  the  case  as  before  us  on  a  special  verdict,  we  arc 
to  render  the  judgment  that  ought  to  have  been  rendered  in 
the  court  below. 

The  judgment  in  the  court  below  is  reversed,  and  judgment 
in  this  court  that  defendant  go  without  day  and  recover  hk 
costs. 

Per  Cueiam.  Judgment  reversed. 
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,       R,  B.  PEEBLES  c.  JAMES  W.  NEW80M,  sheriff,  &c. 

A  sheriff  who,  on  the  6th  of  January,  1873,  returns  on  an  execution 
that  he  has  collected  and  paid  over  the  amount  thereof,  when  in  fact 
the  money  was  not  collected,  &c.,  until  some  ten  days  thereafter,  is 
liable  for  the  penalty  of  $500,  as  for  making  a  false  return. 

(The  case  of  Ledbetter  v.  Arledge^  8  Jones  475,  cited  and  approved ) 

Civil  Action  to  recover  the  penalty  against  a  sheriff  under 
the  statute,  for  making  a  false  return,  tried  before  Watts  J, 
at  January  Term,  1876,  of  Northampton  Superior  Court. 

The  complaint  alleged :  That  at  Juno  Term,  1872,  of  the 
Supreme  Court,  judgment  was  rendered  in  an  action  in  said 
court  in  favor  of  the  State  of  North  Carolina  on  the  relation 
of  W.  R.  Cox,  Solicitor,  to  the  use  of  M.  F.  Peebles  against 
N.  Peebles  and  others,  for  the  sum  of  $15,337.28. 

On  the  12th  of  October,  1872,  execution  issued  upon  said 
judgment  against  the  property  of  said  defendant,  which  execu- 
tion was  directed  and  delivered  to  the  defendant,  as  sheriff  of 
Northampton  county. 

The  defendant  afterwards  returned  upon  the  execution  to 
the  Clerk  of  the  Supreme  Court  at  Kaleigh  as  follows  : 

January  6th,  1873 :  I  have  collected  the  sum  of  nine 
thousand  three  hundred  and  sixty  dollars  and  eighty-five  cents, 
it  being  the  amount  found  to  be  due  according  to  tlie  decree, 
this  execution  being  subject  to  the  credits  as  per  statement. 
Tlie  amount  paid  over  to  R.  B.  Peebles,  guardian. 

(Signed)  JOS.  W.  NEWSON,  Sheriff. 

That  said  return  was  false,  in  that  the  said  sum  was  not  col- 
lected imtil  about  ten  days  after  the  8th  day  of  January,  1873. 

That  said  false  return  damages  M.  F.  Peebles  by  loss  of 
interest  to  about  the  sum  of  fifteen  dollars. 

The  defendant  demurred  to  the  complaint,  and  as  cause  of 
demurrer  alleged : 
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I.  That  it  appears  upon  tlie  face  of  the  complaint  that  the 
auction  cannot  be  maintained  by  the  plaintiflF  in  his  own  name 
for  any  of  the  matters  therein  alleged. 

II.  That  the  action  can  only  be  maintained  for  any  matters 
in  the  complaint  alleged  in  the  name  of  the  State  of  Nortli 
Carolina. 

III.  That  the  complaint  fails  to  allege  that  the  return  was 
false  within  the  knowledge  or  belief  of  the  defendant,  and  wafi 
not  honestly  and  in  good  faich  made  imder  belief  of  its  truth, 

rV.  That  it  does  not  appear  that  any  false  return  was 
made. 

V.  That  the  complaint  does  not  state  a  cause  of  action 
against  the  defendant. 

VI.  That  the  complaint  does  not  show  any  cause  of  action 
accniing  to  the  plaintiff. 

Upon  the  hearing  the  court  rendered  judgment  sustaining 
the  demurrer,  and  thereupon  the  plaintiff  appealed. 

li,  JB.  PeebleSy  for  appellant. 
Barnes  and  Smith  d&  Strftng^  contra. 

Rkade,  J.  We  decide  the  case  against  the  defendant  with 
reluctance,  because  he  is  only  charged  witli  *'  false  return  "  in 
endorsing  the  date  when  money  was  collected  under  execution 
as  6tli  January,  when  in  fact  it  was  not  collected  until  some 
ten  days  after.  Tliis,  although  untrue  in  fact,  is  consistent 
with  mistake  or  inadvertence.  And,  coupled  with  the  fact 
that  no  fraud  is  charged,  and  especially  with  the  fact  that  the 
amount  collected  was  the  amount  returned,  so  that  he  was  in 
no  way  benefitted  ;  it  seems  to  be  a  hardship  to  put  upon  him 
a  penalty  of  $500.  If  it  had  been  charged  that  he  did  it  de 
ceitfully  or  fraudulently,  or  that  he  derived  any  benefit  from 
it  from  which  a  corrupt  purpose  might  be  inferred,  it  would 
be  very  different.  And  our  first  impression  was  that  it  w»? 
necessary  to  charge  that  he  did  it  deceitfully^  and  if  it  were 
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an  open  question,  we  would  probably  so  hold ;  b»t  the  con- 
trary has  been  expressly  decided  in  Ledbettet'  v.  ArUdoe^  8 
Jones,  475,  and  several  other  cases  therein  cited,  that  a  crimi- 
nal intent  is  not  necessary ;  it  is  only  necessary  that  the  re- 
tnm  should  be  untrue. 

Any  hardship  resulting  from  this  rule  may  be  relieved,  and 
will  be  relieved  by  our  law  of  amendments.  If  a  return- !« 
false  by  mistake  or  inadvertence,  the  court  will  allow  the 
sheriff  to  amend  his  return,  so  as  to  speak  the  truth.  If  tlie 
return  is  false  of  pui'pose,  then  no  amendment  will  be  allowed, 
and  the  penalty  will  be  recovered.  It  is  of  great  importance 
that  judicial  proceedings  and  all  executions  and  returns  of 
process  should  be  absolutely  truthful. 

There  is  error.     This  will  be  certified. 

Pee  Ouriam.  Judgment  reversed^ 


L.  D.  TRIPLETT  and  wifei?.  W.  P.  WITHERSPOON  and  others^ 

A  deed  cannot  be  used  to  support  a  title  until  the  same  is  proved  and' 
registered ;  and  if  a  deed  be  lost,  which  has  never  been  proved  and  re- 
gistered, no  legal  title  vests  in  the  grantee. 

Equity  will  not  interfere  to  enforce  a  contract  founded  in  fraud ;  cer^ 
tAinly  not  against  a  purchaser  for  value,  but  will  leave  tlie  parties  to- 
their  legal  rights. 

(BiaU  V.  TFiwfo,  8  Ired.  840;  Triplett  v.  Witherspoon,  70  N.  C.  Rep.  689; 
Wif$on  V.  SparkSy  72  N,  C.  Rep.  208;  and  Hogan  v.  Strayhom,  ($5  N» 
C.  Rep.  279,  cited  and  approved.) 

Civil  Action,  in  the  nature  of  LjfcUnent^  tried  before 
J^urches^  e/.,  at  Fall  Terra,  1875,  of  the  Superior  Court  o£ 
Caldwell  coxmty. 

The  case  was  before  this  court  at  January,  1874,  and  the- 
facts  are  fully  reported  in  70  N.  C.  Rep.,  589. 
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There  was  a  verdict  and  jadgment  in  favor  of  the  plaintiffs, 
and  the  defendants  appealed. 

O.  N,  JFhlk,  for  the  appellants. 

JS,  F.  Armfield  and  Johnstone  JoneSy  contra. 

Beade,  J.  If  the  plaintiffs'  deed  had  not  been  lost,  and  had 
been  registered,  their  title  would  have  been  perfect;  for  al- 
though their  deed  was  fraudulent,  as  against  creditors,  and 
although  Witherspoon,  the  defendants'  intestate,  was  a  pnr- 
<;haser  for  value,  yet,  as  he  purchased  with  hwwledye  of  the 
fraudulent  conveyance  to  the  plaintiffs,  he  is  bound  by  it.  And 
this  is  under  our  statute  of  1840,  altering  27th  Elizabeth. 
Eiatt  V.  Wmde,  8  Ired.,  340;  Triptett  v.  Witltertpoon,  70  N. 
C.  Rep.,  589. 

But  as  the  plaintiffs'  deed  is  lost,  and  has  not  been  regis- 
tered, the  legal  title  has  not  vested  in  them.  Bat.  Rev.,  chap. 
35,  sec.  1.  Wilson  v.  Sparks,  72  N.  C.  Rep.,  208  ;  lloffan  v. 
Strayhorn.  65  N.  C.  Rep.,  279. 

One  of  two  things  is  necessary  to  be  done  before  tlie  legal 
title  can  vest  in  the  plaintiffs :  set  up  the  lost  deed  and  regis- 
ter a  copy,  or  declare  the  defendants  trustees  for  them,  and 
compel  a  conveyance  of  the  legal  title.  This  involves  the  aid 
of  a  Court  of  Equity.  Equity  will  not  interfere  to  set  up 
any  transaction  founded  in  fraud  ;  certainly  not  against  a  pur- 
chaser for  value,  but  will  leave  the  parties  to  their  legal  rigbtB. 

There  is  error.     This  will  be  certified. 

Per  Curiam.  Judgment  accordingly. 
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JAMES  M.  MULLEN,  Adui'r  v.  W.  E.  WHITMORE  and  others. 

A  tond  given  by  a  deputy  sheriff  to  the  sheriff,  to  secure  the  faithful 
performance  of  his  duties,  is  a  private  bond  for  which  no  form  is  pre- 
scribed by  statute,  and  in  which  any  condition  may  be  inserted  which 
will  carry  out  the  intent  of  the  parties;  nor  is  such  bond  subject  to 
the  rules  which  govern  the  construction  of  the  sheriff 's  official  bond. 

Where  the  condition  of  the  bond  of  the  deputy  sheriff  was,  that  he 
•'shall  due  return  make  of  all  moneys  received  by  him,  and  in  all  re- 
spects execute  faithfully,  and  fully  discharge  the  duties  of  said  office, 
and  pay  over  all  moneys  that  may  come  into  his  hands  as  deputy  sher- 
iff, when  and  to  whom  it  properly  belongs" :  Held,  that  a  failure  to . 
pay  over  to  the  sheriff  the  public  taxes  collected  by  such  deputy,  was 
a  breach  of  the  conditions  of  his  bond,  for  which  he  and  his  sureties 
were  liable. 

Civil  Action  upon  a  bond,  tried  before  Watts, «/.,  at  Fall 
Term,  1875,  of  the  Superior  Court  of  Halifax  county. 

The  complaint  alleged  substantiully  the  following  facts  : 

On  the  Ist  January,  1871,  and  from  that  date  to  tlie  time 
of  filing  the  complaint,  the  plaintiff  has  been  sheriff  of  the 
county  of  Halifax. 

In  the  month  of  March,  1871,  the  plaintiff  appointed  the 
defendant  W.  E.  Whitmore  a  deputy  sheriff  of  the  said  county, 
and  said  defendant  accepted  tlie  appointment  and  executed  a 
bond  with  the  other  defendants  as  sureties,  in  the  penal  sum 
of  fifteen  hundred  dollars.  The  condition  of  the  bond  was  as 
follows : 

"The  conditions  of  the  above  obligation  is  such  that  whereas 
the  said  John  A.  Eeid,  on  the  —  day  of  March,  1871,  ap- 
pointed William  E.  Whitmore  of  said  county,  a  deputy  sheriff 
for  said  county,  with  authority  in  said  county  to  execute  all 
such  processes  appertaining  to  his  oflice  of  sheriff  or  constable 
as  the  said  sheriff  himself  can  execute ;  Now  therefore,  if  the 
said  William  E.  Whitmore,  deputy  sheriff  as  aforesaid,  shall 
truly  execute  all  the  duties  of  deputy  sheriff  and  constable 
and  in  every  respect  execute  all  mandates  and  orders  issuing 
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from  the  courts  or  auy  Justice  of  the  Peace  for  said  countj 
of  Halifax,  and  due  return  make  thereof  of  all  moneys  re- 
ceived by  him  and  in  all  respects  execute  faithfully,  and  fully 
discharge  the  duties  of  said  office  and  pay  over  all  moneys^ 
that  may  come  into  his  hands  as  deputy  sherifiF  when  and  to 
whom  it  properly  belongs,  then  this  bond  shall  be  void,  other- 
wise to  remain  iu  full  force  and  virtue." 

That  after  the  appointment  of  the  defendant  as  depu^ 
sheriff  and  after  the  execution  of  said  bond  and  after  the  defen- 
dant W.  E.  Whitmore  had  entered  upon  the  discharge  of  his  du- 
ties as  deputy  sheriff,  the  plaintiff  placed  in  his  hands  for  collec- 
tion a  list  of  taxable  property  for  the  townships  of  Caledonia 
and  Palmyra,  which  taxes  were  levied  by  lawful  authority  and 
due  the  State  of  North  Carolina,  and  Halifax  county,  for  the 
years  1871-72. 

The  said  defendant  collected  a  large  amount  of  the  taxe^ 
'.specified  in  said  lists  and  has  failed   to  pay  over  and  account 
for  to  the  plaintiff  divers  of  said  taxes  by  him  collected,  al- 
though  the   same  has  been  frequently    demanded    by   the 
plaintiff. 

At  December  Special  Term,  1874,  the  death  of  the  plaintiff 
^vas  suggested,  and  upon  motion  Jaa.  M.  Mullen,  adnunistrator 
of  the  deceased,  was  made  a  party  plaintiff. 

The  defendants  demurred  to  the  complaint  and  as  ground 
4)f  demurrer  alleged : 

That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  because  : 

1.  The  nature  of  said  taxes  does  not  appear. 

2.  The  plaintiff  cannot  recover  on  the  bond  for  the  eaaae  of 
action  alleged  in  the  complaint. 

Upon  the  hearing  the  demurrer  was  overruled  by  the  courts 
and  leave  granted  the  defendants  to  file  and  answer.  Frcnn 
the  judgment  overruling  the  demurrer,  the  defendants  ap- 
pealed. 
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ffiU,  for  the  appellants. 

Midlen  <k  Moore  and   Waltei*  Clark^  contra. 

Sbttlk,  J.  The  defendants  insist  that  their  bond  shall  bo 
interpreted  by  the  rules  which  govern  the  construction  of  the 
oflScial  bonds  of  a  high  sheriff,  drawn  in  pursuance  of  the 
statute,  specifying  what  bonds  shall  be  given  and  the  condi- 
tions of  the  same. 

But  there  is  a  wide  difference  between  them  in  almost  everj- 
respect.  The  one  is  an  official  bond  of  a  public  officer,  the  form 
and  conditions  of  which  are  fixed  by  law;  the  other  is  the  private 
bond  of  an  individual,  for  which  no  form  is  prescribed  and  in 
which  any  conditions  may  be  inserted  which  will  carry  out  the 
intents  of  the  parties.  No  one  can  doubt  that  the  intention 
of  the  parties,  in  inserting,  among  others,  the  condition  tliat 
the  defendant  ^^  shall  due  return  make  thereof  of  all  moneys 
received  by  him,  and  in  all  respects  execute  faithfully,  and 
folly  discharge  the  duties  of  said  office  and  pay  over  aU 
moneys  that  may  come  into  his  hands  as  deputy  sheriff,  when 
and  to  whom  it  properly  belongs,''  &c.,  was  to  make  the  de- 
fendant liable  for  all  such  breaches  as  are  assigned  in  the 
plaintiffs  complaint. 

The  collection  of  taxes  is  the  conmion  and  ordinary  work 
of  a  deputy  sheriff.  The  high  sheriff  appoints  his  deputies 
and  is  responsible  for  their  action.  He  appoints  them  gen- 
erally or  specially,  with  or  without  bond,  as  he  sees  fit,  and  if 
he  takes  a  bond  it  is  a  matter  between  him  and  his  deputy,  with 
which  the  public  has  no  concern. 

We  are  of  opinion  that  the  breaches  assigned  are  embraced 
in  the  conditions  of  the  bond. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Let  this  be  certified. 

Pbb  Curiam.  Judgment  affirmed. 
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ELIJAH  PEELE  r.  HENRY  WHITE,  Ex'r  of  JESSE  JESSOP,  and 

others. 

A  agreed,  in  consideration  of  tlie  use  of  his  farm,  to  board  B,  his  father- 
in-law;  no  time  being  fixed  upon  when  such  boarding  was  to  cease, 
B  continued  to  board  with  him  until  his,  B's  death.  For  seveiml 
months  preceding  B's  death,  he  was  very  ill,  requiring  constaut  nurs- 
ing, day  and  night,  so  that  A  and  his  family  were  put  to  much  troa- 
ble  and  expense.  In  an  action  by  A  against  the  administrator  of  B 
to  recover  for  the  extra  trouble  and  expense  consequent  on  B*s  help* 
less  condition  during  his  sickness,  as  upon  a  quantum  meruit:  R  wot 
heldy  1.  That  the  agreement  must  be  taken  to  have  been  to  board  B 
from  the  date  thereof,  up  to  the  time  of  his  death; 
*i.  That  his  Honor,  on  the  trial  in  the  court  below,  did  not  err  in  his 
charge  to  the  jury,  that  if  A  did  not  intend,  while  the  extra  services 
were  being  rendered,  to  make  a  charge  against  B  therefor,  he  could 
not  afterwards  do  so. 

(Ilauser  v.  Lave^  at  this  term,  cited  and  approved.) 

Civil  Action,  tried  before  Eare^ «/,  at  Fall  Term,  1875,  of 
Perquimans  Superior  Court. 

The  suit  was  brought  to  recover  the  snm  of  $621.50,  alleged 
to  be  due  the  plaintiff  on  account  of  services  rendered  the  tes- 
tator of  the  defendant  White. 

It  was  in  evidence  that  the  plaintiff  married  the  testator's 
daughter,  and  that  for  nine  years  before  the  death  of  the  testa- 
tor, by  agreement  boarded  him  for  the  rent  of  his  farm.  The 
board  was  a  fair  price  for  the  rent. 

Tlie  testator  devised  his  land  to  his  daughter,  the  wife  of 
the  plaintiff.  In  November,  1873,  the  testator  was  attacked 
]rj  2  ..r.i-y.:?;,,  v.'!i:ch  rendered  him  as  helpless  as  a  child.  He 
was  so  afflicted  for  seven  months;  requiring  the  constant 
attention  of  the  plaintiff  and  his  wife  and  family.  During 
the  seven  months,  the  testator  required  nursing  day  and  nights 
by  two  persons. 

During  these  seven  months  neither  the  plaintiff  or  his  \rife 
undressed  and  went  to  bed,  but  spent  every  night  in  his  room. 
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He  required  medicine  at  intervals  of  two  hours  during  his  en- 
tire illness.  He  had  to  be  removed  very  often  tq  change  his 
position,  which  was  always  done  or  assisted  in,  by  the  plaintiff 
and  his  wife.    To  remove  him  required  the  aid  of  four  persons. 

It  was  shown  by  all  the  witnesses  tliat  the  services  rendered 
were  worth  the  sum  demanded. 

During  his  illness  the  testator  said  to  the  plaintiff  and  his 
wife,  that  the  gifts  by  his  will  would  not  pay  liim  for  their 
trouble  in  taking  care  of  him  in  his  sickness. 

Visitors  set  up  witli  the  testator  every  night,  for  whom  enter- 
tainment was  provided  by  the  plaintiff.  A  great  many  per- 
sons visited  him  during  the  day  through  his  illness,  and  the 
plaintiff  entertained  them,  and  cared  for  their  stock. 

The  plaintiff  testified,  that  he  had  the  purpose  to  charge  for 
their  services  during  the  illness  of  the  testator,  but  did  not  re- 
duce it  to  writing  until  after  his  death. 

The  account  does  not  include  any  charge  for  board  during 
the  illness  of  the  testator. 

The  defendants  requested  the  court  to  charge  the  jury :  That 
the  relationship  between  the  parties  repelled  the  implied  obli- 
^tion  to  pay,  which  would  arise  between  strangers. 

His  Honor  refused  the  instruction,  and  charged  the  jury 
that  the  relationship  did  not  repel  the  presumption,  but  that 
near  relationship  was  some  evidence  that  such  services  were 
rendered  gratuitously.  That  if  the  plaintiff  did  not  intend  to 
charge  for  the  services  while  being  rendered,  he  could  not 
afterwards  make  the  charge.    The  plaintiff  excepted. 

The  jury  returned  the  following  verdict :  "  We  believe  from 
the  relationship  that  the  services  rendered  were  presumptive 
gratuity ;  and  the  plaintiff  not  entitled  to  recover." 

The  court  rendered  judgment  against  the  plaintiff  for  costf^ 
upon  the  verdict,  and  thereupon  the  plaintiff  appealed. 

GiUiam  dk  Pruden^  for  the  appellant: 
No  counsel  cantray  in  this  court. 
31 
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PEA.R30N,  C.  J.  The  cliarge  of  his  Honor  is  in  conformitv 
to  the  doctrine  announced  in  Ilauser  v.  Sain^  at  this  tonn. 
If  by  reason  of  the  relationship  and  the  other  circumstances, 
to  wit :  plaintiff  and  his  wife,  had  the  possession  of  the  te*i- 
tator's  farm  on  an  agreement  to  furnish  him  with  board  for 
the  use  of  the  farm ;  the  testator  by  his  will  gives  the  land 
to  his  daughter,  the  wife  of  plaintiff ;  no  time  is  fixed  dining 
which  the  plaintiff  was  to  board  the  testator  for  the  use  of  the 
farm.  So  we  must  take  it  that  the  agreement  covered  the 
whole  time  up  to  the  death  of  the  testator.  They  agreed  to 
board  him  for  "  better  or  for  worse "'  up  to  liLs  death,  and 
although  for  the  last  seven  months  the  plaintiffs  were  sub- 
jected to  heavy  charges,  we  can  see  no  principle  upon  whicb 
they  can  get  rid  of  the  special  contract  and  fall  back  upon  » 

qui      "in  ft     . 

The  verdict  is  not  very  intelligible,  but  on  the  whole,  we 
are  satisfied  the  jury,  although  they  may  not  have  exactly 
comprehended  the  charge,  mean  to  say  that  the  plaintiff,  while 
the  services  were  being  rendered,  had  no  intention  of  making « 
charge  for  extra  services  and  expenses. 

No  error. 

Per  Curiam.  Judgment  atfirnied. 
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ALEXANDER  MITCHEIJ.   and   others   r.    DAVID   N.    KILBURN. 

Treasurer,  &c. 

It  is  error  in  the  court  below,  to  grant  an  appeal  from  the  refusal  of  his 
Honor  to  grant  a  motion  made  by  defendant,  to  dismiss  the  proceed- 
ings; an  appeal  thus  impr«vidently  granted  will  be  dismissed  in  this 
court. 

When  a  motion  to  dismiss  the  proceedings  is  overruled  below,  his  Honor 
should  proceed  witli  the  trial,  leaving  the  parties  to  save  their  right^i 
by  exception;  so  that  when  final  judgment  is  rendered,  the  appeal 
will  present  to  this  court,  the  questions  raised  upon  the  trial,  as  well 
as  the  motion  to  dismiss, 

i  CklUh  V.  Martin,  68  N.  C.  Rep.  807;  Gray  v.  anifher,  71- N.  (/.  Kept 
."jI,  cited  and  approved.) 

Tliis  WH8  a  Special  Pkockkding,  under  tlie  act  of  March 
:WJ,  1875,  heard  before  Si^rnour,  J,^  at  Chambers,  in  Cravkn 
.-ounty,  Octol>er  16th,  1875. 

The  proceeding  was  instituted  upon  the  affidavit  of  the 
J  Jaintiflfs  against  the  defendant,  who  is  the  treasurer  of  Craven 
county,  on  the  ground  that  the  surety  on  his  official  bond  is 
insiifflcient.  T^pon  the  affidavit  filed,  the  court  ordered  the 
defendant  to  appear  at  Chambers  on  the  9tli  day  of  October, 
1875,  and  justify  his  said  bond  by  evidence  other  than  tliat  of 
himself  and  his  sureties. 

The  parties  appeared  on  the  return  day  of  said  order,  and 
tlie  case  was  adjourned  to  the  16th  of  October,  at  which  time 
ttU  the  parties  being  present,  tlie  defendant  moved  to  vacate 
tlie  order  and  to  dismiss  the  proceeding,  on  the  gromid  that 
the  act  of  Man^li  8d,  1875,  under  which  the  proceeding  was 
instituted,  was  unconstitutional  and  void.  The  motion  was 
i>vemded,  and  the  defendant  appealed. 

Greeii^  Steven wn,  and  Le/imatK  for  the  appi^llants. 
Hvlfbard^  contra. 
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Bynum,  J.  The  appeal  was  prematui*e,  and  should  not  have 
been  allowed,  from  a  mere  motion  to  dismiss  the  case.  When 
liis  Honor  denied  the  motion  to  dismiss,  he  should  have  pro- 
ceeded  with  the  trial,  leaving  the  parties  to  save  their  righti* 
by  exception,  as  well  to  the  refusal  to  dismiss,  as  to  the  admis- 
sion or  rejection  of  evidence,  which  might  have  been  offered 
in  the  progress  of  the  trial,  in  support  of  the  petition.  So 
that  when  the  final  judgment  was  rendered,  the  appeal  would 
properly  present  to  this  court  the  grave  questions  raised  below, 
both  as  to  the  constitutionality  of  the  act  of  1874— '75,  chap. 
120,  and  the  construction  to  be  placed  upon  its  provisions. 

The  appeal,  having  been  improvidently  granted,  must  be 
dismissed.  C.  C.  P.,  sec.  299 ;  Child  v.  Martin,  68  N.  C. 
Rep.,  307 ;  Gray  v.  Oaither,  71  N.  C.  Eep.,  61. 

Per  Curiam.  Appeal  dismissed. 


.\L£X.  MITOHELL  and  others  0.  OBLANBO  HUBBS,  ^erif,  Ac 

(For  the  Syllaboa,  see  the  next  preceding  case  of  MUeMl  and  othen  v. 
KUbum^  Treasurer,  &c,) 

This  was  a  Special  Pbockedikq,  instituted  under  the  pro 
visions  of  the  act  of  March  3, 1875,  heard  by  Seymour ^ «/!,  at 
Chambers,  in  Craven  county,  October  16th,  1876. 

The  plaintiffs  filed  an  affidavit  that  they  had  made  diligent 
inquiry  as  to  the  sufficiency  of  the  official  bond  of  the  defend- 
ant, who  is  sheriff  of  the  county  of  Craven,  and  that  thej 
verily  beheved  said  bond  to  be  insufficient,  in  the  ability  <rf 
the  sureties  thereto. 

Upon  this  affidavit  the  court  issued  an  order  to  the  defend- 
ant to  appear  on  the  9th  of  October  and  justify  said  bond  by 
evidence  other  than  that  of  the  defendant  or  his  sureties. 
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,The  case  was  continued  until  October  16th,  when  all  the 
parties  being  present,  the  defendant  moved  the  court  to  dis- 
miss the  proceeding,  on  the  ground  that  the  act  of  March  3d, 
1875,  was  unconstitutional.  Tlie  motion  was  overruled  and 
the  defendant  appealed. 

Green^  SUvevson  and  Lehman^  for  the  appellant. 
Hubbard^  contra. 

Bynitm  J.  This  is  a  proceeding  imder  chap.  120  of  the 
Acts  of  1874-^75,  to  cause  the  defendant  to  justify  his  bonds 
as  Sheriff  of  Craven  county.  The  facts  and  the  judgment 
of  the  court  below,  are  the  same  as  in  the  case  of  Mitchell  et 
al,^  V.  Kiiburn^  decided  at  this  term.  The  opinion  of  the 
court  in  that  case  applies  to  this. 

There  is  no  error. 

Per  Cueiam.  Appeal  dismissed. 


ALEX.  MITOHELL  and  others  p.  I.  E.  WEST,  Clerk,  &c. 

(For  the  Syllabus,  see   the  preceding  case  of  Mitchell  and  ethers  v. 
KiUmm^  Treasurer,  &c„  page '483  ) 

This  was  a  Special  Proceeding  under  the  Act  of  Marcli 
3rd,  1875,  lieard  before  Seymour  J,  at  Chambers  in  Craven 
o^ounty,  October  16th,  1875. 

The  plaintiffs  filed  an  affidavit  that  they  had  made  diligent 
enquiry  as  to  the  sufficiency  of  the  official  bond  of  the  defen- 
dant who  is  Clerk  of  the  Superior  Court  of  Graven  county, 
and  they  believed  the  same  is  insufficient  in  the  ability  of  the 
sureties  thereto. 
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Upon  this  affidavit  the  coiu*t  issued  an  order  to  the  defen- 
dant  to  appear  at  Chambers  on  the  9th  of  October,  1875  and 

justify  said  bond  by  evidence  other  tlian  that  of  himself  or  hi* 
sureties. 

The  case  was  continued  until  October  16th,  when  all  the 
parties  being  present  the  defendant  moved  to  vacate  the  order 
and  dismiss  the  proceeding  on  the  ground  that  the  Act  of 
March  3rd,  1875,  was  unconstitutional.  The  motion  waR 
ovemiled  and  the  defendant  appealed. 

Green^  Stevenson  and  Lehman^  for  the  appellants. 
Hubbariy  contra. 

Bynum  J.  This  is  a  proceeding  against  the  Clerk  of  the 
Superior  Court  of  Craven  county,  to  cause  him  to  justify  hie 
bond  as  Clerk.  The  opinion  and  judgment  of  the  court  iu 
the  case  of  Mitchell^  et  al^,  v  Iluhhs  and  Kilhuni^  decided  at 
this  term  of  the  court  apply  to  this  ease. 

Per  Cctbiah.  Appeal  dismissed. 
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ALEXANDER  MITCHELL  and  others  r.  THB  BOABD  OF  COMMIS- 
SIONERS OP  CRAVEN  COUNTY. 

The  plaintiffs,  tax-payers  in  Township  No.  8,  obtained  a  temporary  re- 
straining order,  restraining  the  defendants  from  collecting  certain  taxes 
to  pay  the  accumulated  debt  of  the  township,  and  to  defray  the  current 
expenses  thereof;  alleging  in  their  complaint  that  the  debt  was  fraudu- 
lent, had  never  been  legally  audited,  and  had  been  ordered  by  the 
defendants  to  be  paid  as  a  whole,  **er  in  a  batch,"  and  not  each  claim 
separately.  The  answer  of  the  defendants  deny  each  and  every  ma- 
terial allegation  in  the  complaint:  Held^  that  his  Honor,  who  heard 
the  case  after  the  answer  was  filed,  did  not  err  in  vacating  the  tempo- 
rary restraining  order,  and  suffering  the  defendants  to  collect  the  tax 
already  levied. 

(  Weinstmn  v,  Coinmmioners  of  Nevchem^  71  N,  C.  Rep.  535,  cited  and 
distinguished  from  this,  and  approved.) 

Civil  Action,  for  an  hijunctiovy  heard  before  McKay^  J,^ 
at  Fall  Term,  1875,  of  Craven  Superior  Court. 

The  complaint  alleges :  The  plaintiffs  are  citizens  of  the 
county  of  Craven,  and  residents  and  tax-payers  of  to\nisliip 
No.  8. 

In  the  year  1873,  tlie  township  trustees  of  said  township 
levied  taxes  upon  the  property  therein  and  upon  the  polls,  to 
to  pay  a  large  pretended,  but  unfounded  debt,  alleged  to  have 
been  accumulating  for  several  years.  That  no  tax  had  been 
levied  previously  to  pay  the  actual  current  expense  of  each 
year,  and  the  tax  thus  levied  amounted  to  about  the  sum  of 
$3,000. 

To  prevent  the  collection  of  said  illegal  tax,  certain  tax- 
payers, among  them  a  portion  of  the  plaintiffs,  obtained  an 
injunction  restraining  said  trustees  from  collecting  said  tax, 
which  is  now  pending  on  appeal  in  the  Supreme  Court,  and 
8till  in  force. 

At  a  recent  meeting  of  the  Board  of  Commissioners  of 
Craven  county,  held  on  the  second   Monday  of  May,  1875, 
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the  defendants  levied  a  tax  of  6J  cents  on  the  $100  worth  of 
property,  and  19  cents  on  the  poll,  in  said  township,  to  be 
applied  to  the  payment  of  the  aforesaid  claims,  the  collection 
of  the  tax  to  pay  which,  had  been  enjoined  as  aforesaid. 

The  said  pretended  claims,  the  plaintiffs  charge,  have  never 
been  audited  and  examined,  as  prescribed  by  law — ^no  account 
on  oath  having  been  rendered  to  said  board,  nor  made  out  in 
items,  nor  is  any  affidavit  attached  to  and  filed  with  it,  that 
the  services  therein  charged  for  have  been,  in  fact,  made  and  ren- 
dered, and  that  no  part  thereof  has  been  paid  or  satisfied  ;  nor 
is  the  time  necessarily  devoted  to  the  performance  thereof 
stated.  That  a  large  number  of  accounts  of  various  persons, 
and  for  diflferent  periods  of  time,  liave  been  allowed  by  the 
defendants,  the  originals  of  which  have  not  been  filed,  but  the 
whole  thrown  together  in  one  general  account,  and  all  in  Uie 
hand  writing  of  the  clerk  of  said  township  trustees,  and  so 
far  as  appears  from  the  records  of  the  defendants,  have  not 
been  proved  at  all,  and  this  entire  batch  of  accounts  have  been 
allowed  en  mcutfie.  On  the  outside  of  said  text  of  acconntB  i^ 
the  following  endorsement : 

«  May  17th,  1875. 
Ordered :    That  the  within  accounts  of  township  No.  8  are 
hereby  audited,  and   the  wliole   amount   of  taxes  to  pay  the 
same  snail  be  6J  cents  on  the  $100,  and  19  cents  on  the  poll 
(Signed.)  JOHN  PATTERSON,  Chairman.'' 

A  large  portion  of  said  accounts  were  never  due  by  said 
township,  but  were  fraudulent  and  illegal. 

Said  levy  is  illegal  and  void  for  the  further  reason  that  it  i* 
to  pay  a  new  debt,  pretended  to  be  due,  contracted  since  the 
adoption  of  the  present  Constitution  of  the  State,  and  extend- 
ing over  periods  of  five  or  six  years,  and  wliich  has  never  been 
submitted  to  and   approved   by  the   qualified   voters  of  eaid 
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township,  and  which  tax,  if  collected,  will  exceed  the  sum  of 
one  thousand  dollars. 

That  at  the  meeting  of  said  Board,  held  in  the  month  of 
June  last,  a  part  of  the  plaintiffs  applied  to  the  defendants  to 
reconsider  their  action,  and  pr&posed  to  show  that  said  action 
was  not  authorized,  but  forbidden  by  law,  and  the  said  board 
refused  so  to  do,  and  avowed  their  purpose  to  collect  said  tax 
unless  restrained  by  law. 

The  plaintiffs  demanded  judgment :  That  the  defendants 
be  restrained  and  enjoined  from  collecting  said  tax  or  any  part 
thereof,  i&c. 

Upon  the  foregoing  complaint  his  Honor  Judge  McKay 
upon  motion  at  Chambers,  granted  a  restraining  order  until 
the  cause  should  be  heard  before  S^ytnour  J.  within  ten  days ; 
at  a  time  to  be  designated  by  him. 

The  cause  was  heard  before  Seymour  J,  on  July  15th,  1875, 
when  the  defendants  filed  an  answer  the  material  allegations 
of  which  are  stated  in  the  opinion  of  the  court. 

Upon  the  hearing  the  restraining  oider  was  vacated  and  the 
plaintiffs  appealed. 

Clarke  <&  /fohertSy  for  the  appellants. 
ZeAinafij  contra. 

Keadb  J.  The  defendant  levied  a  tax  in  toAvnsliip  No.  8, 
and  the  plaintiffs  seek  to  enjoin  the  collection :  first,  because 
they  say  the  debts  to  be  paid  are  mostly  fraudulent,  and  sec- 
ondly, because  they  say. the  debts  have  never  been  audited  by 
the  defendants  as  the  law  requires.  They  say  that  no  taxes 
have  been  leWed  in  the  township  for  several  years,  and  that 
now  false  claims  are  presented  and  allowed ;  and  that  the  de- 
fendants, instead  of  passing  upon  each  claim  separately 
according  to  its  merits,  allowed  the  claims  in  a  "  batch,"  and 
ordered  them  to  be  paid.  They  do  not  specify,  however,  a 
single  claim  which  they  allege  to  be  fi'audulent. 
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The  answer  meets  every  charge  fully,  with  a  denial.  No 
taxes  have  been  collected  for  the  township  for  ^veral  years 
and  the  "  necessary  expenses  "  remained  unpaid,  and  certi- 
ficates had  issued  from  time  to  time  to  those  entitled.  And 
now  they  have  all  been  presenteS  amounting  to  about  $1,900.00. 
For  some  reason,  the  defendants  abated  the  whole  amount  of 
the  claims  to  $900,  and  ordered  them  to  be  paid  to  that 
amount  pro  rata.  The  creditoi-s  may  have  had  some  right  to 
(jomplain  at  this  disposition  of  their  claims  ;  but  certainly  the 
tax  payers  had  not.  The  defendants  say,  that  they  did 
fully  consider  and  audit  all  the  claims  presented,  and  found 
them  to  be  due  for  necessary  expenses,  which  distinguishe*; 
this  case  from  Weiuhtein  v.  dymmiifsiyners  of  A'ewbern,  71 
N.  C.  Rep.  35. 

To  allow  the  necessary  expenses  of  a  township  or  county  to 
accumulate  for  years  instead  of  laying  taxes  yearly  to  pay  tlie 
same,  is  unquestionably  bad  policy ;  but  it  is  not  a  policy 
which  this  court  can  control. 

The  plaintiffs  make  complaint  as  to  the  formalities  of 
auditing  the  accounts  by  the  defendants,  but  there  is  nothing 
affecting  the  ments.  The  items  of  the  account — ^list  of  the 
claims — accompany  the  answer,  and  no  one  of  them  is  speci- 
iically  assailed  by  the  plaintiff. 

The  enjoining  the  collection  of  whole  tax  lists,  thereby 
stopping  the  wheels  of  government,  ought  only  to  be  allowed 
in  plain  and  extreme  cases. 

There  is  no  error.     Let  this  be  certified. 

Per  Curiam.  Judgment  aftirmed. 
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STATE  V.  LEANDER  CRU3E. 

Upon  the  trial  of  an  indictment  for  larceny,  it  appeared  that  the  officer 
who  arrested  the  prisoner,  in  order  to  restrain  him  from  violence, 
tied  him;  that  shortly  thereafter,  the  prisoner  said  to  the  officer,  ''if 
you  will  untie  me,  Iwill  tell  you  all  about  it;'*  and  upon  being  untied, 
made  certain  confessions:  Ueld^  that  in  the  absence  of  evidence  tend- 
ing to  show  that  the  tying  was  p'iinful,  and  to  be  relieved  of  the  pain, 
formed  an  induceipcnt  to  his  subsequent  confession,  the^admissionn 
made  were  competent  evidence  against  the  prisoner. 

(Stalcup's  case,  2  Ired.  50;  State  v.  Davis,  63  N.  C.  Rep.  578;  Moore'it 
ease,  1  Ilay.  582;  State  v.  Jefferson,  5  Ired.  805,  and  State  v.  PariMh, 
Busbee  239,  cited  and  approved.) 

Indictment,  for  Larceny,  tried  before  Farches^  e/,  at  Fall 
T^Tn,  1875,  of  Iredell  Superior  Court. 

The  State  introduced  one  Sliarpe  to  prove  the  declarations 
of  the  prisoner.  The  counsel  for  the  prisoner  objected  to  the 
admission  of  the  evidence  on  the  ground  that  they  were  im- 
properly obtained.  Sharpe  testified :  That  he  was  deputised 
to  arrest  the  prisoner ;  that  he  foua  J  him  at  Damascus  church, 
on  Sunday  night ;  the  prisoner  was  standing  outside  the  church, 
and  the  services  were  then  going  on ;  he  arrested  him  and,  for 
the  pui-pose  of  preventing  a  disturbance  of  the  congregatiqn, 
he  carried  the  prisoner  off  some  forty  yards.  Soon  thereafter 
a  deputy  sheriff  and  several  other  persons  came  up.  The 
sheriff  asked  the  prisoner  what  was  tlio  matter,  the  prisoner 
replied  "nothing,"  and  commenced  dancing  and  cutting  up. 
Sharpe  tlien  Paid  to  tlie. prisoner,  "  If  you  don't  behave  your 
self  I  will  tic  you,"  to  which  the  prisoner  replied  with  an 
oath,  that  it  would  take  a  better  man  than  he  was  to  tie  him. 
The  prisoner  was  then  tied.  Soon  after  being  tied,  he  said  : 
"  If  you  \vill  untie  me  I  will  tell  you  all  about  it."  He  was 
then  untied,  and  made  a  statement. 

The  counsel  for  the  prisoner  renewed  the  objection.     Ob- 
jection overruled  by  the  court,  and  the  prisoner  excepted. 
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The  confessions  of  the  prisoner  were  given  in  evidence. 
The  jury  rendered  a  verdict  of  guilty  and  the  prisoner  moved 
for  a  new  trial.  Motion  overruled,  judgment  and  appeal  br 
the  prisoner. 

Scott  dh  CcUdweU,  for  the  prisoner. 
Attorney  General  Hargrove^  for  the  State. 

KoDMAN,  J.  An  oflScer  who  arrests  a  person  charged  with 
crime,  has  a  right  to  tie  him,  if  he  thinks  it  necessary  to  do 
so,  either  to  prevent  his  escape  or  to  prevent  violence  to  him- 
self or  others-  SUte  v.  iStalnup.  2  Ire.  50.  From  the  fact 
that  the  oflScer  tied  the  prisoner  under  the  circumstances  set 
forth,  no  inference  can  be  drawn  of  a  purpose  to  frighteD 
him  so  as  to  induce  a  confession.  It  is  admitted  law  that  the 
-confessions  of  a  prisoner  cannot  be  received  as  evidence 
against  him,  unless  it  appears  that  they  were  made  freely  and 
without  the  inducement  of  hope  or  fear.  If  a  person  in  au- 
thority (as  the  constable  on  this  occasion  was)  presents  even  a 
very  slight  inducement  to  the  prisoner  to  confess,  his  confes- 
sions thereafter  made  are  inadmissible.  The  principle  is  dis- 
cussed with  much  ability  in  liegina  v  Mifore^  12  £.  L.  &  E. 
R.,  583,  and  in  Regina  v.  BdSdry^  Id.,  590.  See  also  1 
Greenl.  Ev.,  S.  219 ;  State  v.  Dawn.  63  N.  C.  Eep.,  578 ; 
State  V.  M^ore^  1  Hay.,  582.  It  is  held  in  many  cases  that 
the  mere  fact  that  the  prisoner  was  under  arrest  when  he 
made  the  confessions,  does  not  render  them  incompetent,  un- 
less some  inducement  had  been  held  out  to  him.  StaU,  v.  Jrf- 
ferson^  6  Ire.,  305  ;  StaU  v.  Parinh,  Busb,  239. 

In  the  present  case  the  prisoner  not  long  after  he  had  been 
tied,  said  :  "  If  you  will  untie  me,  I  will  tell  you  all  about  it*^ 
The  constable  then  untied  the  prisoner,  and  the  prisoner  then 
stated  that  he  and  another  broke  into  the  prosecutor's  house 
and  took  the  property  mentioned  in  the  indictment,  and  he 
led  the  oflScer  to  the  place  in  which  it  had  been  concealed. 
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If  it  appeared  that  the  tying  was  so  done  as  to  produce  pain, 
and  that  to  be  relieved  of  the  pain  formed  an  inducement  to 
the  subsequent  confession,  we  should  not  hesitate  to  reject  it. 
Nothing  is  more  abhorrent  to  our  law  than  confessions  extor- 
ted by  tortue,  or  by  the  fear  of  it,  or  by  the  hope  of  being 
i-elieved  from  it.  But  it  appears  in  the  present  case  that  the 
tying  was  resorted  to,  to  restrain  the  violence  of  the  prisoner. 
It  does  not  appear  that  it  was  painful,  or  that  it  was  continued 
longer  than  was  necessary  for  the  object  in  view.  The  con- 
fessions were  made  aifter  the-  prisoner  was  released  from  his 
bonds.  We  tliink  they  were  properly  admitted  in  evidence  to 
the  jury,  subject  as  to  their  credibility,  to  be  affected  by  all 
the  circumstances  attending  them.  Of  their  credibility,  un- 
der the  circumstances,  the  jury  was  the  proper  judge. 

As  in  our  opinion  all  the  confessions  were  admissible,  it  is 
unnecessary  to  consider  separately  that  part  of  the  prisoner's 
statement  which  relates  to  the  goods  having  been  deposited  by 
him  in  the  place  where  they  were  afterwards  found. 

Judgment  aflirmed.     Let  this  opinion  be  certified. 

Per  Cubiak.  Judgment  afiirmed. 
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UKORGE  T.  DANIEL,  Ex'r.,  c.  THE  BOARD  OF  COMMISSIONEttS 
OP  EDGECOMBE  COUNTY. 

A  contract  for  the  loan  of  money  made  by  tlic  late  ^'ounty  Courts  for 
the  support  of  the  paupers  in  their  respective  counties,  was  ultra  mrt^ 
and  tlierefore  void. 

The  denial  of  the  power  of  a  municipal  corporation  to  borrow  money  i* 
not  inconsistent  with  an  admission  of  its  power  to  contract  delrts  for 
legitimate  purposes: 

Therefore,  where  a  County  Court  in  186i,  had  purchased  supplies  for  the 
support  of  the  poor,  and  to  pay  therefor  and  purchase  other  necessary 
provisions,  borrowed  money  of  the  plaintiff:  //  mts  hilJy  that  the 
plaintiff  was  entitled  to  be  subrogated  to  the  rights  of  tlie  creditors 
whose  debts  he  paid,  and  recover  as  their  substitute  the  value  of  what 
he  paid,  as  upon  a  quantum  meruit^  according  to  the  legislative  scale. 

A  defendant  will  not  be  permitted  to  plead  the  statute  of  1imitatior.fi, 
when  it  appears  that  the  plaintff  delayed  bringing  his  action,  under 
an  agreement  with  the  defendant  that  such  action  should  abide  the 
decision  of  another  already  instituted,  and  involving  the  same  merits. 

(The  cases  of  Wiiuthit  v  CommissiontrH  of  Perquimans^  64  N.  C.  Rep. 
214;  Yellowlyv,  Commimwnera  of  FiU,  73  K  C.  Rep.  164,  and  /Mcv 
V.  CommimouerH  of  SfoJceft^  at  this  term,  cited  and  approved.) 

Civil  Action,  tried  before  ^eymoui\  «/.,  at  July  Term,  1875, 
of  Edgecombe  Superior  Court,  upon  the  following 

CASE    AGRKKll  : 

At  a  regular  term  of  the  late  County  Court  of  Edgectombe 
county,  held  at  Tarboro'  on  the  fourtli  Monday  of  February* 
1864,  a  majority  of  all  the  justices  being  present,  an  order 
was  made  in  the  words  and  figures  following : 

"  It  appearing  to  the  satisfaction  of  the  cx)urt  that  it  will 
require  at  least  $25,000  for  the  support  of  the  paupers  of  XkCiS' 
county  for  the  next  twelve  months,  including  the  amount  dm' 
for  provisions  now  on  hand  and  not  paid  for  ;  and  that  there 
is  nothing  in  the  hands  of  the  Treasurer  of  the  Board  of 
Wardens  to  meet  the  same,  wherefore  it  being  the  duty  of  the 
court  to  provide  for  said  deficiency,  and  the  matter  being  fuUv 
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iionsidered :  It  h  ordered,  bv  the  court,  a  majority  of  the 
Justices  being  present,  that  Thomas  Norfleet,  Treasurer  of  the 
«aid  Board  of  Wardens,  be  and  is  hereby  fully  authorized  and 
requested  to  borrow  as  it  shall  be  needed,  upon  the  faith  and 
<;redit  of  the  county,  not  exceeding  in  the  aggregate  the  sum 
of  $25,000,  to  be  returned  to  the  lender  or  lenders  two  years 
after  the  termination  of  the  present  war,  in  currency,  the  in- 
terest to  be  payable  annually  in  currency  also  ;  that  the  said 
Thomas  be,  and  he  is  hereby  fully  authorized  as  Treasurer  of 
said  Board,  and  in  behalf  of  the  county,  to  sign  cei-tificates 
and  deliver  them  to  the  persons  from  whom  he  may  borrow 
the  money,  setting  forth  therein  the  sum  borrowed  and  the 
particulars  of  the  loan,  and  that  it  be  his  duty  to  report  to  the 
court  at  the  next  term  a  statement  in  writing  shelving  the 
amount  borrowed  from  each  person  and  the  date  of  each  cer- 
tificate issued  by  him.  It  i8  further  orderetl^  That  he  borrow 
HS  much  of  tlie  said  sum  as  he  c^m  from  the  Wilson,  and  school 
funds  of  this  county,  receiving  Confederate  Treasury  notes 
under  $100,  at  par,  but  In  borrowing  from  others  that  lie  do 
80  upon  as  favorable  terms  as  possible  for  the  county  by 
giving  public  notice  and  inviting  competition;  and  the  monej- 
when  thus  realized  is  hereby  appropriated  for  the  support  of 
the  paupers  of  this  county  in  such  mattei-s  as  the  Wardens 
.shall  direct." 

The  Wilson  fund  was  a  fund  in  the  hands  of  the  Chairman 
of  the  County  Court,  delivered  to  him  and  his  successors  by 
the  late  Louis  D.  Wilson  for  the  benefit  of  the  paupei-s  of  said 
<tounty. 

At  the  same  term  of  the  court  an  order  was  also  made  for 
borrowing  money  for  the  support  of  the  families  of  indi- 
gent soldiers,  but  tliis  fund  had  no  connection  with  tliat  bor- 
rowed under  the  order  above  written. 

Thomas  Norfleet,  the  Treasurer  of  the  Wardens  of  the 
Poor,  in  pursuance  of  said  order,  after  public  advertisement 
and  after  complying  with  all  the  directions  contained  therein, 
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borrowed  from  John  H.  Daniel,  the  testator  of  the  plaintiff, 
for  and  on  behalf  of  tlie  county,  the  sum  of  two  thousand 
three  hundred  and  twenty-five  dollars  in  Confederate  Treasurj' 
notes,  on  the  terms  that  the  county  should  pay  for  every 
dollar  thereof  43  1-93  cents,  being  the  sum  of  one  thousand 
dollars,  and  issued  to  said  Daniel  the  following  certificate : 

"  Tarboro,  N.  C,  April  9th,  1864. 
This  certifies  that  I,  Thomas  Norfleet,  as  Treasurer  of  the 
Board  of  Wardens  for  Edgecombe  county,  in  behalf  of  said 
county,  acting  under  authority  conferred  on  me  by  the  Court 
of  Pleas  and  Quarter  Session  of  said  county,  at  February 
Term,  1864,  have  this  day  borrowed  of  John  H.  Daniel,  the 
sum  of  two  thousand,  three  hundred  and  twenty-five  dollars 
in  Confederate  Treasury  notes,  to  be  repaid  by  the  county  at 
the  end  of  two  years  after  the  expiration  of  the  present  wir 
with  the  United  States,  at  the  rate  of  forty-three  1-93  eentb 
for  every  dollar  so  borrowed.  Amounting  to  one  thousand 
dollars  which  last  mentioned  sum  is  to  carry  interest  £rom 
the  date  hereof,  payable  in  currency  on  the  9th  day  of  Ajml 
in  each  and  every  year  hereafter  imtil  the  said  sum  of  (me 
thousand  dollars  shall  be  paid.  In  witness  whereof  I  have 
hereunto  subscribed  my  name  the  day  and  year  above  writteo. 
(Signed)  THOMAS  NORFLEET, 

Treasurer  Board  of  Wardens  for  Edgecombe  County." 

The  whole  amount  borrowed  from  individuals  was  $11,167 
for  which  certificates  were  issued  for  $4,840.00,  the  reddoe 
of  the  $25,000  was  borrovvcd  from  the  Wikon  fund  and  the 
common  school  fund. 

The  price  agreed  to  be  paid  for  said  Confederate  Treasoiy 
notes  was  the  common  price  for  which  they  could  be  obtained 
at  that  time,  and  the  money  so  borrowed  was  used  by  the 
Treasurer  of  the  Board  of  Wardens  for  the  support  of  the 
paupers. 
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John  H.  Daniel  died  in  the  year  1873,  lea\'ing  a  last  will  and 
testament,  in  which  the  plaintiff  was  appointed  his  executor, 
and  he  has  duly  qualified  as  such. 

At  an  adjourned  meeting  of  the  Board  of  County  Com- 
missioners for  said  county,  held  April  29tli,  1873,  William  H. 
Johnston,  Esq.,  an  attorney  at  law,  came  before  the  Board  and 
stated  that  he  held,  as  attorney  for  the  plaintiff's  testator,  the 
above  certificate,  and  a  similar  one  issued  to  Austin,  Norfleet 
&  Co.;  that  similar  certificates  were  issued  to  and  held  by 
others ;  that  the  holders  desired  to  test  the  liability  of  the 
county  on  the  same,  and  sug«2ested  that  the  most  economical 
way  was  to  let  the  firm  of  Austin,  Norfleet  &  Co.  decide  all 
claims.  To  this  he  understood  them  to  assent  and  four  of  the 
members  of  the  Board  (there  being  a  vacancy,)  accepted 
service  of  the  writ  of  summons  issued  against  them  by  Aus- 
tin, Norfleet  &  Co.,  by  writing  their  names  tlien  and  there  on 
the  back  of  said  summons,  and  on  account  of  this  agi'cement 
no  snit  was  brought  on  the  certificate  of  the  plaintiff.  Capt. 
W.  S.  Duggan  was  Chairman  of  the  Board,  and  spoke  for  the 
Board  ;  no  vote  was  taken. 

The  suit  of  Austin,  Norfleet  &  Co.,  was  heard  before  Judge 
Moore,  at  July  Term,  1874,  of  said  court,  but  before  his  Honor 
had  announced  his  decision  upon  the  liability  of  the  defen- 
dants, and  after  the  close  of  the  argument,  the  plaintiffs  pro- 
posed to  the  defendants  to  accept  the  scale  value  of  the  money 
loaned,  and  the  proposition  was  accepted,  and  the  suit 
compromised. 

At  the  session  of  the  Board  of  Commissioners  held  on  the 
first  Monday  in  January,  1875,  the  plaintiff  applied  to  the  de- 
fendants to  pay  the  certificate  above  named,  but  the  defendants 
refused  to  pay  the  same. 

Upon  the  foregoing  state  of  facts  the  court  held : 

1.  The  original  certificate  of  April  9th,  1874,  was  invalid,. 
not  being  under  seal. 

2.  The  defendants  made  no  new  promise  in   April,  1872,. 
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sufficient  to  repel  the  bar  created  by  the  statute  of  limitation. 

3.  The  proposition  of  Mr.  Johnston  to  make  the  case  of 
Austin,  Norfleet  &  Co.  a  test  cuise,  was  not  voted  on  by  the 
Board. 

4.  The  action  of  the  Board,  if  any,  on  said  proposition 
was  not  recorded  in  the  minutes  of  said  Board. 

Judgment  was  accordingly  rendered  for  the  defendants  and 
the  plaintiff  appealed. 

Howard  c6  Perry^  for  the  appellant. 
]*liiUip8^  contra. 

Rodman  J.  1.  The  first  question  we  have  to  consider  is^ 
the  authority  of  the  County  Court  of  Edgecombe  to  borrow 
money  in  1864,  for  the  support  of  the  county  poor,  for  the 
ensuing  year.  As  the  money  was  borrowed  in  1864,  the  case 
is  unaffected  by  the  Constitution  of  1868.  Municipal  corpo- 
rations being  the  creatures  of  statute  law,  possess  no  powers 
but  those  which  are  given  to  them  by  statute ;  that  is  to  say. 
by  the  Constitution  or  some  Act  of  the  Legislature. 

The  general  question  of  the  power  of  a  municipal  ex>rpora- 
tion  to  boiTow  money,  is  discussed  in  1  Dillon  Mun.  Corp. 
sec.  83,  and  among  tlie  cases  to  which  the  author  refers,  that 
of  Kttchum  v.  City  of  Buffah^  14  N.  Y.  356,  seems  particu- 
larly deserving  of  attention  for  its  reasoning  ;  for  the  point 
was  not  decided.  Without  undertaking  to  lay  down  a  rule  of 
universal  application,  we  think  that  there  was  nothing  in  the 
duties  imposed  upon  the  County  Courts,  or  in  the  powers 
given  to  them,  which  required  for  tlieir  exercise,  a  power  to 
borrow  money,  or  from  which  sucli  power  could  be  fairly 
implied.  By  chap.  86  of  the  Revised  Code,  tlie  general  care 
of  the  poor  is  given  to  Wardens,  who  are  required  to  be  annu 
ally  elected  by  the  County  Courts.  By  sec.  7,  "  On  ^plica- 
tion of  the  Wardens,  the  Justices,  when  pro\dding  for  othe* 
county  revenue,  may  lay  a  tax   sufficient  for  the  maintenance 
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of  the  poor,  wliicJi  shall  be  collected  and  paid  to  the  War- 
dens," &c.  This  was  the  whole  power  of  the  County  Court 
which  is  material  to  the  present  question.  We  are  of  opinion 
that  the  contract  of  the  County  Court  with  the  testator  of  the^^ 
plaintiff  was  uHra  vfrt^f<  and  void.  This  opinion  is  supported 
by  that  of  the  Supreme  Court  of  New  Jersey  in  the  very 
recent  case  of  Ilarlc^iUtfnon  v.  Sioackhaw.er^  37  N.  J.  Law, 
(8  Vroom)  191,  an  1  by  the  Supreme  Court  of  the  United 
States  in  Mtiim\  <}kc ,  v.  Z?^/?/,  19  Wall.  468. 

2.  The  denial  of  the  power  of  a  municipal  corporation  to 
borrow  money,  is  not  incx)nsi8tent  with  an  admission  of  itfr 
power  to  contract  debts  for  legitimate  purposes.  It  is  impos- 
flible  to  conceive  how  without  this  power,  a  County  Court 
could  perforin  the  various  duties  imposed  on  it,  for  the  welfare 
and  good  government  of  the  county.  Among  these  duties 
are  included  the  building  and  repair  of  the  necessary  public 
buildings  and  bridges,  the  paying  of  the  salaries  of  certain 
officers,  of  jurors,  and  of  witnesses  in  certain  cases,  and  some- 
times of  prosecuting  and  defending  suits.  There  is  no  au- 
thority which  denies  the  power,  and  its  possession  is  directly 
decided,  or  necessarily  implied,  in  many  cases  decided  in  this 
court,  of  which  Windtrw  v.  Ctfnimiaamners  of  Perquimans, 
64  N.  C.  Rep.  218,  and  Ydlowhy  v.  Gommissionera  of  Pitt, 
73  N.  C.  Rep.  164,  may  be  taken  as  examples.  The  power 
to  contract  a  debt  is  of  necessity,  but  tlie  power  to  borrow 
money  is  not,  and  though  both  are  liable  to  abuse,  the  first  is 
the  less  so. 

3.  In  the  present  case  the  County  Court  had  purchased 
certain  provisions  for  the  poor,  whereby  they  had  contracted 
a  debt,  and  the  case  states  that  the  money  which  was  bor^ 
rowed  from  the  testator  of  the  plaintiff,  and  from  others  at 
the  same  time,  was  actually  applied  to  the  payment  of  that 
debt,  and  to  purchasing  other  like  supplies.  All  fraud  is 
thereby  excluded,  and  we  see  no  reason  why  the  plaintiff 
should  not  be  subrogated  to  the  rights  of  the  creditors  whose 
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debte  he  paid,  and  recover  as  their  siibstitufe  tlie  vuhie  of 
what  he  paid. 

This  agrees  witli  what  is  said  in  Davis  v.  Commimoners  of 
Stokes^  at  tliis  term. 

The  creditor  of  the  county  could  certaiulj^  assign  tlieir 
claims,  and  their  being  paid  in  tlie  manner  stated,  ought  not  in 
equity  to  be  regarded  as  an  extinguishment.  Equity  will  con- 
sider the  money  lender  as  an  assignee  of  tlie  original  debt. 

Upon  the  principles  here  stated,  Qxcry  person  who  furn- 
ishes labor  or  materials  upon  a  contract  with  county  commis- 
sioners takes  on  himself  the  burden  of  showuig  that  the  debt 
was  fairly  contracted,  and  was  for  a  purpose  within  the  scope 
of  their  powers.  And  every  one  who  len.ls  money  to  coantj 
commis6ionei*8,  is  bound  to  show  tliat  it  was  faithfully  appb'ed 
to  pay  such  debts,  when  he  will  be  permitted  to  stand  in  the 
place  of  the  creditors. 

4.  The  rule,  for  ascertaining  the  vahie  of  what  the  plnintiff 
paid  would  not  be  the  value  of  the  Confederate  money  loanetl 
by  him  as  fixed  by  the  agreement  in  1864,  for  that  contract 
as  we  have  seen,  was  void. 

There  is,  under  the  circumstances  of  this  case,  no  practitv 
ble  rule  for  ascertaining  the  value,  except  by  the  legislative 
scale. 

We  think  the  plaintiff  is  entitled  to  recover  according  t*^ 
that  scale,  unless  he  is  barred  by  the  statute  of  limitations. 

5.  He  is  barred,  unless  what  took  plac^  between  Ids  counsel 
and  the  defendants,  makes  it  against  equity  and  good  con- 
science for  them  to  plead  the  statute.  We  are  of  opinion 
that  it  does  so  make  it.  When  the  plaintiff,  tlnou^li  l^i-^ 
(50unsel,  proposed  to  the  county  commissioners  that  his  claim 
should  abide  the  result  of  a  trial  in  tlie  suit  of  Austin  againi^t 
them  upon  a  similar  claim,  there  was  no  dissent  expressed. 
The  commissioners  accepted  service  of  a  summons  issued  at 
the  instance  of  Austin,  which  seems  to  have  been  a  part  of 
the  plan  f orjan  economical  determination  of  liis  claim,  and  that 


Digitized 


by  Google  J 


JANUARY  TERM,  1876.  501 

Danibl,  Ex'r.,  »•.  Tab  Board  of  Comm'rs  op  Edgboombb  Co.  * 

of  the  plaintiff,  and  left  the  plaintiff  under  the  belief  that  his 
proposition  had  been  accepted.  That  no  formal  note  was 
taken,  and  no  record  of  the  acceptance  of  the  proposition 
made,  was  not  decisive.  The  law  that  a  record  shall  be  kept, 
of  all  resolutions  and  acts  of  the  commissioners  is  directory 
only.  It  ought  always  to  be  observed,  and  it  is  perhaps  penal 
to  neglect  it,  but  it  is  not  essential  to  the  validity  of  their  acts. 
Otlicrwise  persons  dealing  with  them  who  have  no  means  of 
knowing  wliether  u  record  is  made  or  not,  might  be  deceived 
and  injured. 

The  assent  of  defendants  to  this  proposition  was  equivalent 
to  an  agreement,  that  the  time  which  should  thereafter  elapse^ 
until  the  trial  and  determination  of  Austin's  suit,  should  not 
l)e  counted.  Austin's  suit  was  never  tried,  but  was  compro* 
mised  by  the  parties  to  it. 

The  plaintiff  was  entitled  to  have  until  the  next  regular 
meeting  of  the  commissioner  after  he  was  informed  of  the 
<3ompromise,  bt  fore  lie  could  be  considered  in  maro^  bo  that 
the  statute  could  run.  Deducting  this  time  of  permitted  de- 
lay, the  plaintiff's  claim  is  not  barred.  Judgment  for  the 
plaintiff  according  to  the  legislative  scale,  for  the  value  of  Con- 
federate money.  The  judgment  being  partly  affirmed,  and 
partly  reversed,  each  party  will  pay  his  own  costs  in  this 
«ourt. 

Pbe  Curiam.  Judgment  accordingly. 


Digitized 


by  Google 


502  m  THE  SUPREME  COUET. 


LOKO  V,   FlMGBR. 


N.  M.  LONG  c.  B.  F.  FINGER. 

A  and  B  entered  into  a  parol  contract  for  tlie  sale  ami  purchase  of  a 
town  lot,  B  agreeing  to  pay  two  hundred  an<l  fifty  dol'ars  for  the 
SHDie  within  two  years;  B  took  possession  and  pot  iniprovementa 
thereon  to  the  value  of  one  hundred  and  fifty  doiars.  When  the 
purchase  money  became  due,  A  tendered  a  deed  and  demande«1  pay- 
ment; B  was  insolvent  and  failed  to  pay.  In  a  suit  to  recover  the  pos- 
session, A  claimed  the  lot  witliout  any  allowance  to  B  for  his  improve- 
ments;  B  demanded  piy  for  the  same:  Ileld^  that  the  court  below  €*id 
not  err  in  giving  the  possession  of  the  said  lot  to  A,  without  any  pay- 
ment to  B  for  his  improvementn:  Ileldfurther^  that  B  might  have  sold 
his  interest  in  the  lot  and  retained  of  the  sum  the  same  sold  for,  all  in 
excess  of  the  just  demands  of  A. 

{AJhea  V.  Oriffin^  2  Dev.  &  Bat  £q.  9,  cited  aud  distinguished  from  this.) 

This  was  a  Civil  Action,  in  the  nature  of  Ejectment,  tried 
at  June  Term,  1875,  of  Halifax  Superior  Court,  before  Ids 
Honor  Judge   WatUi. 

The  following  are  the  facts  agreed  aud  signed  by  counsel: 

In  the  month  of  November,  1870,  the  plaintiff  and  def^- 
dant  entered  into  a  jj  itol  contract  for  the  purchase  of  a  lot  in 
the  town  of  Weldon,  for  the  sum  of  two  hundred  and  fifty 
dollars,  to  be  paid  in  two  years ;  the  title  to  be  conveyed  to 
the  defendant  when  the  purchase  money  was  paid. 

By  virtue  of  this  contract,  the  defendant  entered  into  pos- 
session and  erected  improvcncnts  on  said  lot ;  which  are  ad- 
mitted to  be  worth  one  hundred  and  fifty  dollars. 

After  the  purchase  money  became  due,  tiie  pluiutiff  loaned 
the  defendant  one  hundred  dollars,  upon  the  parol  understand* 
ing  that  if  the  defendant  failed  to  pay  the  sum  so  loaned 
within  sixty  days,  the  defendant  would  surrender  the  lot  with 
the  improvements  thereon,  and  that  the  contract  of  sale  ehonld 
be  cancelled.  After  the  purchase  money  and  the  money 
loaned  became  due,  both  were  demanded  by  tlie  plaintiff,  hey 
aX  the  same  time,  tendering  a  deed  to  the  defendant  for  the 
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lot ;  the  defendant  did  not  comply  with  either  demand,  alleging 
hiB  inability  to  do  so.  The  insolvency  of  the  defendant,  at 
the  date  of  the  denial,  and  now,  is  admitted. 

The  action  was  commenced  on  the  9th  day  of  April,  1873. 
The  amended  replication,  which  first  sets  up  the  one  hundred 
dollars  loaned,  was  filed  at  June  (Extra)  Terra,  1875. 

The  plaintiff  claims : 

1.  The  possession  of  the  premises,  without  any  allowance 
to  the  defendant  for  his  improvements.  ' 

2.  That  if  any  allowance  be  made  the  defendant  for  his  im« 
provements,  that  he,  the  present  plaintiff,  is  entitled  to  an 
offset  of  one  hundred  dollars,  amount  loaned  the  defendant, 
with  interest,  and  for  the  amount  of  the  annual  rental  value 
of  the  premises,  which  is  admitted  to  be  twenty  dollars  j}er 
annum. 

The  defendant  claims : 

1.  That  he  be  allowed  the  value  of  his  improvements,  after 
deducting  the  annual  rental  value  of  the  premises. 

2.  That  no  abatement  of  this  sum  shall  be  made  on  account 
of  the  one  hundred  dollars,  liecause  it  is  a  distinct  transaction, 
wholly  disconnected  with  the  original  purchase,  and  that  it  is 
not  within  the  jurisdiction  of  tlie  Superior  Court,  being  under 
the  sum  of  two  hundred  dollars. 

3.  That  the  promise  made  by  the  defendant  in  respect  to 
pledging  the  improvements  for  the  one  hundred  dollars  loaned, 
concerned  the  realty,  and  is  void  under  the  statute  of  frauds. 

Upon  this  statement  of  facts,  his  Honor  decided  that  the 
plaintiff  was  entitled  to  the  possession  of  the  premises ;  and 
that  the  defendant  was  entitled  to  no  allowjaujc  for  the  value 
of  his  improvements. 

Judgment  in  accordance  with  his  Honor's  decision,* and  ap- 
peal by  defendant. 

Bufibee  dh  Bushee.  for  appellant. 
Day  and  Batehehr  dk  Son,  contra. 
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Rodman,  J.  Tlie  plaintiff  has  the  legal  title  to  the  land  in 
controversy,  and  is  therefore  admittedly  entitled  to  recover 
unless  the  defendant  has  some  equity  to  restrain  him.  The 
defendant  alleges  that  the  plaintiff  by  parol  agreed  to  convey 
the  lot  to  hira  on  the  payment  of  $150 ;  that  he  thereupon  en- 
tered into  possession  and  put  up  improvements  to  the  value  of 
$150  ;  he  admits  that  he  has  never  paid  the  plaintiff  the  pur- 
chase money  and  is  unable  to  do  so.  He  contends  that  he 
ought  to  be  allowed  tlie  value  of  his  improvements,  or  at  least 
that  the  premises  be  sold  and  any  excess  they  may  bring  over 
the  purchase  money,  and  damages  for  withholding  the  poes^ 
sion,  and  the  costs  of  this  action,  may  be  paid  to  him. 

It  ma}'  be  observed  that  although  the  contract  was  origindly 
by  parol  and  could  not  be  enforced,  yet  as  the  plaintiff  in  to 
replication  acknowledges  the  contract  and  offers  to  perform 
his  part  of  it  on  performance  by  the  defendant,  the  defendant 
does  not  need  any  decree  of  a  court  to  give  him  that  relief. 
It  is  competent  for  him  to  sell  his  estate  in  the  premises,  and 
if  he  can  obtain  for  them  a  price  in  excess  of  the  just  demands 
of  the  plaintiff,  the  excess  will  be  his,  unless  the  plaintiff  will 
have  in  tliat  event  a  right  to  tnck  on  his  subsequent  loan  of 
$100.  As  no  case  is  before  us  (tailing  for  any  opinion  as  to 
the  plaintiff's  right  in  that  respect,  we  express  none. 

If  the  defendant  cannot  sell  his  estate  in  the  premises  sub 
ject  to  the  phiintiff's  claim,  for  anything,  the  inference  is  dear 
that  although  his  improvements  have  cost  him  something, 
they  have  added  nothing  to  the  value  of  the  lot. 

Beyond  the  remedy  indicated,  the  defendant  has  no  equity 
or  title  to  relief.  He  relied  in  the  argument  on  the  case  of 
A/bea  v.  Griffin^  2  Dev.  &  Bat.  Eq.,  9,  and  others,  to  the 
effect  tltat  if  a  vendee  by  parol  paid  part  of  the  purchase 
money,  or  entered  and  made  improvements,  although  he  could 
not  enforce  a  specific  performance  on  the  ground  of  part  per 
f ormance,  yet  the  vendor  would  not  be  allowed  to  turn  him  out 
without  repaying  what  of  the  purchase  money  had  been  paid 
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and  making  compensation  for  the  improvements.  Obviously 
the  present  case  does  not  st^nd  on  the  same  footing.  Here 
the  vendor  does  not  set  up  the  statute  of  frauds,  but  waives  it, 
and  is  both  willing  and  able  to  comply.  The  defendant  alone 
is  in  default. 

There  is  no  error,  and  tlie  plaintiff  is  entitled  to  judgment 
for  the  possession  of  the  premises  on  the  pleadings.  Tlie 
pleadings  are  so  UTegular,  that  we  are  somewhat  at  a  loss  what 
judgment  ought  to  be  given  liere.  The  replication  is  a  de- 
parture from  the  cause  of  action  alleged  in  the  complaint ;  it 
contains  irrelevant  matter  and  offers  no  material  issue.  The 
rule,  however,  is  that  no  matter  at  what  stage  of  tlie  pleadings 
a  demurrer  is  put  in,  the  court  will  look  at  all  the  pleadings 
and  give  judgment  in  favor  of  the  party  entitled.  The  Judge 
was  right,  therefore,  in  giving  judgment  for  the  plaintiff  for 
possession.  He  might,  however,  on  the  request  of  the  plain- 
tiff, have  caused  a  jury  to  be  impannelled  to  assess  his  dam- 
ages. This  he  did  not  do,  and  it  does  not  appear  that  the 
plaintiff  requested  it.  In  the  absence  of  such  a  request,  we 
do  not  feel  called  on  to  remand  the  case  in  order  that  dam- 
ages may  be  assessed.  We  therefore  merely  affirm  the  judg- 
ment below,  with  costs  in  this  court. 

Let  this  opinion  be  certified. 

Peb  Cubiam.  Judgment  affirmed,  with  costs  to  the  plaintiff 
in  tliis  court. 
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THE  RICHMOND  &  DANVILLE  RAILROAD  COMPANY  t.  THE 
BOARD  OF  COMMISSIOJ^ERS  OP  ORANGE  COUNTY. 

The  real  estate  lielfl  by  the  N.  C.  Railroad  Company,  for  right  of  way, 
station  places,  £c.,  is  exempt  from  taxation  until  the  dividend  of 
profits  of  said  company  shall  exceed  six  per  cent,  per  annum  As  the 
Slid  dividends  have  not  as  yet  reached  that  amount  the  authoritiesof 
a  county  through  which  the  suid  road  passes,  have  no  power  totaxthe 
same. 

{ The  Wilmington,  Columbia  eft  Atvgunta  BnUroad  Co,  v.  Tli^  Comminmen 
of  Brunswick  Cminty^  72  N.  C.  Rep.  10,  cited  and  approved.) 

Tliis  was  a  Petition  praying  a  remission  of  certain  taxes 
levied  by  the  defendants  upon  tlio  real  estate  of  the  plaintife, 
originally  filed  before  tlie  Board  of  Commissioners  of  Obanoi 
county,  and  carried  thence  on  appeal  to  tlie  Superior  Conrt, 
where  it  was  heai*d  before  Ketr^  */.,  at  Chambers. 

Upon  the  liearing  of  the  petition  the  Board  of  Comraisaon- 
ers  found  the  following  facts  : 

Tlie  Richmond  &  Danville  Riiilroad  Company  has  leased 
t'le  road  of  the  North  Carolina  Eailroad  Company  for  the 
term  of  thirty  years  from  the  12th  day  of  Septeml)er,  1871, 
and  by  the  terms  of  the  lease  agreed  to  pay  tuxes  to  the  State 
of  North  Carolina,  to  a  sum  not  exceeding  $10,000  p*-r  annutn 
during  said  term,  if  so  much  tax  should  be  lawfully  imposed 
on  said  railroad  or  any  part  thereof. 

Chap.  32,  sec.  5  of  the  laws  of  1854-'55,  entitled  "  An  act 
for  the  completion  of  the  North  Carolina  Itailroad,"  which 
has  been  accepted  as  an  amendment  to  the  charter  of  the 
North  Carolina  Railroad  Company,  by  the  private  stockholders 
thereof,  and  made  a  part  thereof,  provides  that  all  real  estate 
held  by  the  N.  C.  R.  R.  Co.,  for  right  of  way,  station  placff 
of  what  ever  kind  and  for  work  shop  location,  shall  \)e  exempt 
from  taxation  until  the  dividends  of  profits  of  said  company 
shall  exceed  six  per  centum  per  annum. 
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Tlie  dividends  of  profits  of  said  company  have  at  no  time 
exceeded  six  per  centum  per  annum. 

In  pursuance  of  chap.  184,  sec.  11,  Acts  1874-'75,  tlie  pro- 
per officer  gave  in  to  the  Treasurer  of  the  State  the  franchise 
of  the  K.  C.  R.  R.  Co.,  and  the  Treasurer  together  with  tlie 
Governor  and  Auditor  of  the  State  assessed  said  franchise  at 
$52,875  ;  the  entire  lengtli  of  said  road  as  returned  to  said 
Treasurer  being  two  hundred  and  thirty-five  miles;  thus  giving 
the  value  of  $225  per  mile. 

A  return  of  the  valuation  was  made  by  these  officers  to  the 
defendants. 

There  are  twenty-six  miles  of  said  railroad,  lying  in  the 
county  of  Orange,  giving  to  that  county  $5,850  as  its  propor- 
tion of  the  value  of  the  franchise,  upon  w^hich  the  State  and 
county  tax  for  the  year  1875,  at  the  rate  of  88  cents  per  one 
hundred  dollars  would  have  been  $51.48 ;  which  rate  was 
adopted  in  said  county  for  the  year  1875. 

In  pursuance  of  instructions  from  the  State  Treasurer,  the 
defendants  caused  the  trustees  of  the  several  townships  in  tlie 
county,  through  which  the  said  railroad  runs,  to  assess  tlie 
value  of  the  real  estate  thereof,  and  upon  the  return  made  by 
the  trustees  the  defendants  fixed  the  value  of  said  real  estate 
at  the  sum  of  $40,054,  which  added  to  the  value  of  the  fran- 
chise amounts  to  $45,914,  making  the  tax  at  the  rate  afore- 
said amount  to  $404.04,  being  $51.48  upon  the  franchise  and 
$352.56  upon  the  real  estate  of  said  company. 

Oa  the  1st  day  of  April,  1874,  the  proper  officer  gave  in  to 
the  Treasurer  of  the  State  the  eutlre  property  of  the  N.  C 
R,  R.  Co.  exclusive  of  the  interest  of  the  State  therein,  and 
the  Treasurer  together  with  the  Governor  and  Auditor,  in 
pursuance  of  the  law  as  it  was  then  understood,  proceeded  to 
afisess  the  same,  including  not  only  the  franchise  but  all  the 
real  estate  and  property  belonging  to  the  corporation,  and 
fixed  the  value  thereof  at  the  sum  of  $415,000,  and  so  returned 
to  the  defendants.     They  assessed  the  value  of  the  road  lying 
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in  said  county  at  $45,914,  making  no  distinction  in  their  return 
to  the  defendants  between  the  amount  assessed  upon  the  fran- 
tihise,  and  that  assessed  upon  the  real  estate. 

Upon  this  assessment  the  defendants  imposed  a  tax  for  State 
and  county  purposes  of  ninety  cents  upon  every  one  hundred 
dollars,  that  being  the  rate  for  the  year  1874,  making  the  sum 
of  $413.23  upon  the  property  of  said  corporation  lying  in  the 
-county ;  and  the  same  has  never  been  paid. 

Upon  this  state  of  facts  the  defendants  refused  to  remit  the 
taxes  upon  the  real  estate  of  the  N.  C.  R.  K.  Co.  as  prayed  for 
in  the  petition,  and  tlie  plaintiff  appealed  to  the  Superior 
Court. 

Upon  the  hearing  of  the  cause  the  court  held  that  the  real 
estate  was  not  liable  to  the  taxes  assessed  on  tlie  same  for  the 
j^ears  1874-'75,  and  ordered  the  defendants  to  remit  the  same. 

From  tills  judgment  the  defendants  appealed. 

Attorney  General  Uargrovf^  for  the  appellants. 
Graham  and  BujjUny  contra. 

Settle  J.  Tliis  court  has  held  that  if  County  Commis- 
sioners proceed  upon  a  correct  principle  to  assess  property  for 
taxation,  there  can  be  no  appeal  from  their  finding  of  facts  afc 
to  the  value  of  such  property ;  but  if  they  proceed  upon  an 
erroneous  principle,  an  appeal  will  lie,  and  the  courts  will 
afford  relief. 

In  the  charter  of  the  North  Carolina  Railroad  Company,  we 
find  this  provision  :  "  All  real  estate  held  by  said  Company 
for  right  of  way,  for  station  places  of  whatever  kind,  and  for 
workshop  location,  shall  be  exempt  from  taxation  until  the 
dividend  of  profits  of  said  Company  shall  exceed  six  per  cen- 
tum per  anniun."  It  is  alleged  in  the  complaint  and  admitted 
in  the  answer  that  the  dividend  of  profits  of  the  said  North 
Carolina  Railroad  Company  have  at  no  time  exceeded  six  per 
<5entum  per   annum.     And  yet   the  authorities  of    Orange 
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county  admit  that  they  have  assessed  for  the  year  1875,  the 
real  estate  belonging  to  said  corporation  in  said  county,  and 
held  for  right  of  way  and  station  places,  at  the  sum  of  $40,- 
064,  in  addition  to  tlie  assessment  levied  by  the  Governor, 
Treasurer  and  Auditor,  on  the  franchise  of  said  corporation 
within  said  county. 

This  is  a  palpable  violation  of  the  contract  which  the  State, 
at  the  time  she  entered  into  it,  had  a  right  to  make  with  the 
corporators. 

By  the  Constitution  adopted  in  1868,  all  the  real  and  per- 
sonal property  in  the  State,  with  certain  limited  exceptions,  is 
required  to  be  taxed  uniformly  according  to  value,  and  we 
may  hope  hereafter  to  be  relieved  from  the  evil  effects  of  such 
unwise  legislation,  but  there  is  no  relief  from  such  contracts 
;is  the  Legislature  sees  proper  to  make,  and  has  the  power  to 
make. 

It  also  appears  that  for  the  year  1874,  the  Governor  and 
liis  associates  assessed  for  taxation,  not  only  the  franchise,  but 
all  the  real  and  other  property  belonging  to  the  corporation. 

Of  course  they  had  no  more  power  to  violate  the  contract 
than  the  Commissioners  of  Orange  county  had  ;  and  besides, 
this  court  has  said  in  the  Wilmivyton^  Columbia  and  Augusta 
liailroad  Company  v.  The  Board  of  Coinmissioners  of 
UruDswick  crmitty,  72  N.  C.  Rep.  10.  "  We  conceive  that 
the  General  Assembly  lias  no  right  to  confer  on  such  a  board  the 
power  of  valueing  tlie  tangible  real  and  personal  property  of 
a  Railroad  Company.  Such  power  is  by  the  Constitution 
vested  in  the  township  trustees  alone,  and  cannot  be  taken 

Citation  of  authority  for  the  positions  herein  assmned  is 
not  required,  but  we  refer  to  a  few  of  the  latest  cases  on  the 
j^ame  subject,  which  have  received  the  consideration  of  the 
Supreme  Court  of  the  United  States,  and  which  fully  support 
our  conclusions. 

Wilmington    Railroad    Company  v.   Reid^   13.  Wallace 
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264  ;  Humphrey  v.   Piques  16,  Wallace  243 ;  Pacific  Rail 
road  Company  v.  Maguire  20,  Wallace  36. 

The  judgment  of  the  Superior  Court  is  affirmed.    Let  this 
be  certified  to  the  end,  &c. 

Pkr  Curiam.  Judgment  affirmed. 


Y.  D,  VINSON  «.  THE  N.  C.  RAILROAD  COMPANY. 

A  petition  filed  by  the  plaintiff  at  November  Term,  1857,  of  tbeUte 
Court  of  Pleas  and  Quarter  Sessions,  to  recover  the  assessed  valoe  of 
that  portion  of  his  land  taken  and  used  by  the  defendant  for  its  road 
bed,  &c.,  which  road  was  finished  in  1854,  is  barred  by  the  statme  of 
limitations,  as  provided  in  the  29th  section  of  the  original  charter  of 
said  road,  which  prescribes  that  such  petitions  for  damages  shall  be 
brought  within  two  years  from  the  completion  of  the  road. 

That  the  defendants  in  1855  instituted  proceedings  in  the  Superior  <^ourt 
to  have  the  plaintiff^s  land  condemned  for  the  use  of  its  road,  which 
proceedings  were  subsequently  discontinued  by  the  defendant  *^  with- 
out prejudice,"  and  with  the  understanding  that  the  plaintiff  was  to 
suffer  no  hurt  or  loss  in  consequence  of  such  act  of  the  defendant,  did 
not  prevent  the  plaintiff  from  pursuing  his  remedy  under  the  s  lid  29th 
section ;  nor  did  such  action  prevent  the  statute  of  limitations  from 
running. 

{Jones  V,  BroaMe,  8  Murph.  594;  CogdeU  v.  Exuniy  69  N.  C.  Rep.  48i 
cited  and  approved.) 

Rodman,  J.,  dimeiiting. 

This  was  a  PETrnoN,  originally  filed  in  the  Court  of  P.oa*J 
and  Quarter   Sessions,  of  Johnston  county,  and  thence  car 
ried  to  the  Superior  Court,  where  it  was  tried  before  M'oUk 
«/.,  at  Spring  Term,  1875,  upon  the  following 
CASE  agreed: 

This  is  a  petition  filed  by  the  plaintiff  against  the  defen- 
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dant  at  November  Terra,  1857,  of  the  Court  of  Pleas  and 
Quarter  Sessions  of  Johnston  county,  to  recover  of  the  defen- 
dant, damages,  on  account  of  the  construction  of  its  railroad 
across  tlie  land  of  the  plaintiff.  The  railroad  was  finished  in 
1854.  The  amount  claimed  was  the  value  of  the  land  upon 
which  the  road  bed  lies,  and  one  hundred  feet  on  each  side 
thereof.  The  petition  was  filed  under  an  act  of  the  General 
Ajssembly,  entitled  "An  Act  incorporating  the  North  Carolina 
Railroad  Company,"  ratified  the  27th  day  of  January,  1849. 
The  defendant  relies  on  the  29th  section  of  said  act  as  a  bar 
to  the  plaintiflTs  claim. 

At  September  Term,  1855,  of  the  Superior  Court  of  law 
of  said  county,  the  defendant  filed  a  petition  against  the  plain- 
tiflf,  who  was  duly  served  with  notice  thereof,  to  have  the 
value  of  said  land  assessed,  and  the  land  to  vest  in  the  plain- 
tiff upon  the  payment  of  the  assessed  valuation  thereof  un- 
der and  in  pursuance  of  the  said  act  of  the  General  Assembly. 

The  plaintiff  in  this  case  upon  the  service  of  said  notice, 
employed  counsel  to  appear  for  him,  and  his  counsel  did  ap- 
pear, and  an  order  was  made  by  the  Court  for  the  valuation 
of  said  land  and  assessment  of  the  damages  wliich  might 
accrue  to  the  present  plaintiff,  in  consequence  of  the  construc- 
tion of  the  railroad  of  the  defendant,  and  commissioners  were 
appointed  for   that  purpose ;  but  they  never  acted  thereupon. 

Said  cause  was  continued  from  term  to  term  until  Sprmg 
Term,  1875,  of  said  court,  at  the  end  of  which  term  the  coun- 
sel for  the  plaintiff  entered  a  dismissal  of  the  cause  without 
prejudice,  and  without  consultation,  or  any  agreement  with 
the  defendant  or  his  counsel  in  that  case,  and  without  their 
knowledge.  Some  months  afterward,  when  the  counsel  of  the 
defendant  complained  tliat  they  were  surprised  by  the  said 
entry,  and  that  they  were  then  barred  by  the  statute  of  limita- 
tions  from  filing  their  petition  for  damages,  the  attorney  for 
the  plaintiff  in  said  action  assured  them  that  he  would  not 
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allow  them  to  Buffer  from  his  said  act,  but  before  this  petition 
was  filed,  he  had  ceased  to  be  the   attorney  for  said  company. 

If  the  court  shall  ]>e  of  opinion  that  tlic  statute  of  limita- 
tions is  a  bar,  or  for  other  cause  the  plaintiff  is  not  entitled 
to  recover  then  this  petition,  i^  to  be  dismissed  and  judgment 
entered  against  the  plaintiff  for  cost.  K  the  court  be  of  the 
opinion  tlmt  the  plaintiff  is  entitled  to  relief,  then  judgment 
sJiall  be  entered  for  the  appointment  of  commissioners  to 
assess  damages  as  prayed,  and  either  party  may  appeal  from 
the  judgment. 

The  court  rendered  judgment  in  favor  of  the  plaintiff,  ac- 
cording to  the  case  agreed,  and  thereupon  the  defendant  ap 
pealed. 

Moore  iH  Gailh^q.  for  the  appellant. 
Smith  cfc  Strong^  and  Ltwin^  contra. 

Settle,  J.  The  plaintiff  seeks  to  recover  damages  of  the 
defendant  for  constructing  its  road  over  his  land.  That  po^ 
tion  of  the  road  was  finished  in  1854. 

Tliis  action  was  brought  to  the  November  Term,  1857,  of 
the  former  Court  of  Pleas  and  Qaarter  Sessions,  for  the 
county  of  Johnson. 

The  29th  section  of  the  Act  incorporating  the  NortJi  Caro> 
lina  Railroad  Company,  declares  that  in  the  absence  of  any 
contract,  &c.,  it  shall  be  presumed  that  the  land  upon  which 
the  road  or  any  of  its  branches  may  be  constructed,  together 
Avitli  a  space  of  one  Imndred  feet  on  each  side  of  the  centre 

,rii  •"»  T1  1 ,      ^    y       ,^  •!.  .^        ^ 

Ol     me    billU   lOclU,    lia;5    \Jy,\^i.L   ^icliaioa    tO    tiiO  :3*ti«a    V^OlilpttiJ.^     O^    i**«. 

owner  or  owners  thereof ;  and  the  said  company  shall  liave 
good  right  and  title  thereto,  and  shall  have,  hold  and  enjov 
the  same,  as  long  as  the  same  be  used  for  the  purposes  of  said 
road,  and  no  longer,  unless  the  person  or  persons  owning  the 
said  land  at  the  time  that  part  of  the  said  road,  which  may  be 
on  the  said  land,  was  finished,  or  those  clainiing  under  him,  her, 
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or  them,  shall  apply  for  an  assessment  of  the  value  of  the  said 
lands,  as  liereinbefore  directed,  within  two  years  next  after 
that  part  of  said  road,  wliieh  may  be  on  the  said  land,  was 
linished ;  and  in  case  the  said  owner  or  owners,  or  those  claim- 
ing under  him,  her,  or  them,  shall  not  apply  within  two  years 
next  after  the  said  part  was  finished,  he,  she,  or  they  shall 
be  forever  barred  from  recovering  said  land,  or  having  any 
assessment  or  compensation  therefor,  Ac,  with  a  saving  in 
favor  of  feme  crXierU  and  infants,  until  two  years  after  the  re- 
moval  of  their  respective  disabilities. 

This  is  a  positive  statute  of  limitations,  and  it  clearly  bars 
tlie  plaintiff's  action,  unless  it  be  saved  by  tlie  special  circum- 
stances  relied  upon  by  tlie  plaintiff  for  that  purpose,  which  are 
stated  in  the  case  agreed,  and  which  the  reporter  will  set  forth 
in  full.  The  plaintiff  has  not  been  vigilant,  and  if  he  has  lost 
any  thing  by  sleeping  on  his  rights,  we  can  only  say,  the  law 
18  so  written. 

Although  the  defendants  in  this  action  had,  in  1855,  insti- 
tuted proceedings  in  another  and  different  court  from  that  to 
which  this  action  was  brouglit,  to-wit:  in  the  Superior  Court, 
to  have  the  land  of  the  then  defendant,  now  plaintiff,  con- 
demned under  the  27th  section  of  its  charter,  that  did  not 
prevent  the  plaintiff  from  proceeding,  under  \\\q  29th  section^^ 
as  he  afterwards  attempted  to  do  in  the  County  Court. 

Whatever  the  entry,  "dismissed  without  prejudice,"  and 
the  subsequent  conversations  of  the  defendant's  attorney,  may 
amount  to,  they  certainly  cannot  operate  to  defeat  a  plain*, 
positive  statute  of  limitations. 

Taylor,  C.  J.,  in  Jones  v.  Brodie^  3  Mui'ph.,  594,  pdvs  r 
"  To  all  statutes  of  limitation,  the  principle  has  been  liitherto 
applied,  that  when  they  begin  to  run,  nothing  will  stop  their 
operation." 

This  may  sometimes  operate  harshly,  but  not  more  so  than 
in  the  numerous  cases  where  it  has  been  held  that  courts  have 
no  power  to  permit  an  amendment,  when  the  proposed  amcnd- 
33 
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ment  will  evade  or  defeat  the  provisions  of  a  statute.    C^g- 
dell  V.  kxxun,  69  N.  C.  Rep.,  464,  and  cases  there  cited. 

L?t  the  petition  be  dismissed,  and   judgment  entered  here 
against  the  plaintiff  for  costs,  according  to  the  case  agreed. 

Per  Clt^iam.  Petition  dismi^ed. 


TRE  MERCHANTS'  &  FARMERS'  NATIONAL  BANK  OF  CHAR- 
LOTTE «.  W.  R.  MYERS. 

National  Banks  are  subject  only  to  the  penalties  prescribed  by  the  U.  ^. 
Banking  Act,  for  taking  usury. 

Civil  Acttion,  to  recover  the  amount  of  a  promissory  note, 
tried  in  the  Superior  Court  of  Mkcklenbubo,  at  Spring  Tenn» 
1875,  before  his  Honor,  Judge  Schenck, 

Tlie  action  is  brought  to  recover  payment  of  the  following 
note : 

*' $300.00.  Charlotte,  K  C,  April  27th,  1875. 

"  Five  days  after  date,  I  promise  to  pay  to  the  Merchaofc 
"and  Farmers  National  Bank  of  Charlotte,  N.  C,  or  order, 
"  three  hundred  dollars,  for  value  received  ;  negotiable  and 
*'  payable  at  the  Merchants  and  Farmers  National  Bank  of 
"  Charlotte,  N.  C,  with  interest  after  maturity  at  the  rate  of 
"eight  per  cent  per  annum  until  paid,  for  money  loaned. 
(Signed)  "W.  R.  MYERS.^^ 

The  defendant,  in  his  answer,  alleged  that  said  note  wat 
made  and  delivered  to  the  plaintiff  upon  the  usurious  agree- 
ment that  the  plaintiff  should  receive  interest  at  the  rate  of 
twelve  per  cent,  per  annum  for  the  said  loan,  whidi  the 
plaintiff  reserved,  paying  the  defendant  the  balance. 
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To  this  answer  the  plaintiff  demuired.  His  Honor  over- 
ruled the  demurrer,  and  rendered  the  following  judgment : 

"  This  case  presents  the  question,  whether  a  National  Bank, 
organized  under  tlie  act  of  Congress,  June  3d,  1864,  is  sub- 
ject to  the  prDvisions  of  the  statute,  entitled  'An  act  to  regu- 
late the  rate  of  interest  and  to  prevent  usury,'  or  not. 

The  question  is  not  a  novel  one;  it  has  l>een  discussed  with 
much  learning  and  ability  in  the  Supreme  Courts  of  three  of 
our  sister  States:  In  tlio  Supreme  Court  of  Ohio,  in  the  case 
of  the  y^V/A/  AatfOftal  Bank  of  Columbus  v,  Oarlinghousey 
22  Ohio,  492 ;  and  in  the  Supremo  Court  of  Massachusetts,  in 
the  Cffitr'd  National  Hank  v.  Pratt^  115  Mass.  Rep.,  it  was 
htbly  *That  tlie  laws  in  imposing  penalties,  (other  than  those 
provided  by  act  of  Congress,)  for  taking  usury,  do  not  apply 
to  National  Banks ;  while  the  Court  of  Appeals  in  the  State 
of  New  York,  in  lombw  IheFirstJSiationalBa'nkofWfnte'- 
half  J  held  that  they  do  apply  to  National  Banks.  The  ground 
on  which  the  Supreme  Courts  of  Ohio  and  Massachusetts  base 
tlieir  opinion  is,  '  that  a  National  Bank  is  a  convenient,  useful 
and  essential  instrument  in  the  prosecution  of  the  fiscal  ope- 
rations of  the  Federal  Government ;  that  they  were  created 
for  nntiouai  purposes^  and  endowed  with  such  faculties  and 
functions  as  were  necessary  to  enable  them  to  effect  this  ob- 
ject.' That  being  so  created  for  this  object,  the  Stat^  has  no 
power  to  defeat  it  by  the  enactment  of  usury  laws,  or  in  their 
own  words,  ^That  tlie  power  of  creating  sucli  banks  being 
vested  in  Congress,  is  inconsistent  with  a  power  in  any  State 
or  Territory,  to  affix  penalties  on  the  bank  for  taking  unlawful 
interest.'  McCulUmgh  v.  Maryland^  4  Wheat.,  316,  is  relied 
on  to  sustain  this  position.  The  Court  of  Appeals  in  New- 
York  assumes  the  opposite  ground.  *  That  the  Federal  Gov- 
ernment has  no  concern  with  the  business  of  the  bank.     * 

♦  *  ♦  That  they  arc  selected  as  depositories  of  the  pub- 
lic money,  or  financial  agents  of  the  government,  but,  in  so 
far  as  ^'^vc  private  business  and  contracts  are  concerned,  the 
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act  does  not  asBume  to  place  them  on  any  diflfereut  footing^ 
from  natural  persons  selected  by  the  government,  for  the  per- 
formance of  some  special  fmiction.'  That  National  Banb 
do  not  bear  the  same  relation  to  the  Federal  Government 
that  the  United  States  Bank  did,  and  therefore  that  the 
principles  decided  in  McCullough  v.  MarylamK  hu^ra,  and 
Osbrprne  v.  inited  States  Bwnh  9  Wheat.,  738,  do  not 
apply  to  them.  So  that  so  far  as  this  question  can  be 
settled  by  the  Supreme  Court  of  North  Carolina,  it  will 
most  probably  depend  on  the  view  it  takes  of  the  object 
and  purposes  for  which  National  Banks  were  created; 
whether  they  were  created  to  effect  national  purposes,  or 
whether  like  other  bank  corporations,  they  were  established 
directly  for  private  profit  and  gain,  and  indirectly  as  vehicles 
for  the  issue  and  circulation  of  a  currency,  based  on  the  credit 
of  the  Federal  Goverament. 

This  court  being  subordinate  in  its  character,  it  is  its  dut}v 
if  possible,  to  ascertain  the  views  of  tho  Supreme  Court  of 
North  Carolina  on  the  question,  and  then  to  follow  it.  Tbb 
question  was  directly  involved  in  the  opinion  of  the  court  in 
Hufjtn  V.  The  Commusioners  of  Oravge,  69  N.  C.  Rep.,  510. 
(1873.)  It  arose  in  the  right  of  the  State  to  tax  National 
Bank  bills.  Justice  Reade  in  the  opinion  says  :  "  The  power 
of  the  State  to  tax  the  circulation  of  National.  Banks  depend.- 
upon  whether  they  are/br  the  use  of  the  Oniied  States  (rW 
emmentj  or  for  private  profit.  It  is  true  they  are  authorized 
by  Congress,  as  a  currency  convenient  and  useful  for  circuU- 
tion,  just  as  State  bank  bills  are  authorized  by  the  State.  But 
in  neither  case  have  they  necessarily  any  connection  witli  the 
Government.  The  act  of  Congress  authorizing  National 
Banks  imposed  a  tax  on  their  circulation  of  two  per  oent,  and 
surely  that  would  not  have  been  done  if  they  had  been  re- 
girded  ds  apart  of  the  Oovertiment.  The  truth  is^  the  United 
States  Government  has  no  interest  i?i  National  JBauhs,  If 
authorizes  them,  in  order  to  provide  a  currency,  not  for  the 
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<5ovemment,  but  for  the  people."  This  decision  is  clear  and 
unequivocal,  and  its  conclusion  (that  the  State  may  tax  Na- 
tional Bank  bills)  is,  in  my  opinion,  correct,  and  fully  sus- 
tained by  authority  and  reason. 

But  it  seems  that  even  if  the  National  Banks  were  created 
for  the  use  of  the  United  States  Government,  that  our  statute 
does  not  defeat  this  object  or  obstruct  the  legitimate  opera- 
tions of  the  National  Banks.  *  It  is  only  when  the  State  law 
incapacitates  the  banks  from  discharging  their  duties  to  the 
6f»V€rntnettf^  that  it  becomes  unconstitutional.'  National 
B  '^Z•  V.  ^\>mmo)nO'^nhhy  9  Maine,  362. 

Now  it  cannot  be  assumed,  that  taking   more  interest  than 
the  Sttte  aVoio»^  is  a  duty  that  the  National  Banks  owe  to  the 
Government ;  and  by  this  rule  the  statute  of  our  State  cannot 
be  unconstitutional.     The  State  law  is  not  in  conflict  with  the 
act  of  Congress ;   it  only  imposes  a  greater   penalty,   or  an 
tidditional  penalty.     Both  laws  prohibit  the   taking  of  usury. 
The  policy  of  the  General  Government,  as  appears  by  the  30th 
section  of  the  act  of  Congress,  was  to  prevent  the  banks  from 
receiving  more  interest  than  the  State   in  which   they   were 
located  allowed,  sustained  and  enforced  by  State  laws.     Pen- 
alties are  '^'loxhme  »fM  for   wrong,  not  prices.     The   Federal 
•Government  di  1  not  intend  to  say  to  the  National  Banks,  if 
yon  pay  the  price  of  forfeiting  interest  when  demanded,  that 
yon  may  take  as  much  usury  from  otliers  as  you  wish.     If  it 
had  said  so,  then  indeed  might  the  banks  complain  that  this 
understanding  was  violated  by  increasing  the  price  for  taking 
usury,  and  they  might   ask  the  General   Government  to  en- 
force this  understanding :  but  when  the  penalty  is  viewed  as  a 
punishment,  the  rule  of  law  is  settled.     The  State  may  make 
the  same   act   punishable   by  State  law  that  is  punished  by 
Federal  law.     For  illustration  :  By  act  of  Congress,  the  coun- 
terfeiting  a  United  States  '  note  or   National  Bank  bill  is  a 
<.*rime  ;  so  it  is  a  crime  by  our  State  law,  and  the  counterfeiter 
may    be  junished  twice  for   the  same   offence.     Marigold's 
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casCy  9  How.,  261 ;  Foy  v.  Ohlo^  5  How.,  410 ;  iLmre  v. 
lUinoiSj  14,  How.,  13.  So  in  this  case,  the  taking  of  usury 
may  be  punished  by  ^tate  penalty  and  a  United  States  pen- 
alty,  according  to  the  court  which  has  the  case  before  it." 

For  the  reasons  above  stated,  his  Honor  was  of  opinion  that 
the  act  of  the  Legislature  is  constitutional  and  applies  to  Na- 
tional Banks,  and  that  defendant  have  judgment  accordingly. 

From  this  judgment  the  plaintiff  appealed. 

Wilson  cfe  Aon,  for  appellant. 
JoiieB  dk  Johnston y  contra. 

Rbade,  J.  The  only  point  in  this  case  has  been  latdy 
settled  by  the  decision  of  tha  U.  S.  Supreme  Court  in  the 
case  of V. . 

National  Banks  are  subject  only  to  the  penalties  prescribed 
by  the  United  States  Banking  Act  for  taking  usury. 

There  is  error. 

•    Per  Curiam.     Judgment  reversed,  and  judgment  here  for 
plaintiff. 


A.  A.  STEWART  and  others  ^.  T.  K.  SALMONDS,  Ft  P.  ALEXAX- 
DER,  and  another.* 

Twenty-five  acres  of  the  north  side  of  a  tract  of  hind,  containing  «De 
hundred  and  twenty-nine  acres,  of  an  irregular  fi^re,  and  bouBiled 
by  eight  linen,  all  straight,  and  with  definite  courses  and  distancei, 
can  be  ascertained  and  cut  oflP  with  mathematical  precision. 


♦NoTB. — Justice  By  um,  having  l>een  of  c  unsel  in  this  cmsc  in  the 
court  below,  di<]  not  sit,  on  the  argument  and  decision  thereof  in  this 
court. 
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This  was  a  Civil  Action  in  the  nature  of  a  Bill  in  Equity 
for  the  specific  performance  of  a  contract,  tried  before 
Sihenck  J.  at  Fall  Term,  1875,  of  the  Superior  Court  of 
Mbcklenbubg  county. 

A  single  question  is  involved  in  the  decision  of  tlie  case  in 
this  court,  which  is  fully  stated  in  the  opinion  of  Chief  Jus- 
tice Pearson.  It  is  therefore  deemed  unnecessary  to  statQ 
the  facts  set  out  in  the  voluminous  record  sent  to  this  court 
apon  appeal. 

A  portion  of  the  relief  demanded  in  the  complaint  was  the 
partition  of  a  tract  of  land,  in  pursuance  of  the  following 
award  of  certain  arbitrators  to  whom  the  matter  had  been 
fmbtnitted  for  adjustment : 

"  NORTH  CAEOLINA,         )  ^      ^^  ^^^  ^g^j 
Mecklenburg  County,      )     ^^  ' 

We  the  undersigned  subscribers  having  been  called  upon  to 
settle  or  arbitrate  a  matter  in  controversy  between  Tliomaa 
Salmond  and  Archy  Stewart,  relating  to  the  division  of  the 
Reid  lands,  formerly  belonging  to  the  estate  of  Joseph  Beid 
dec'd.,  and  having  examined  all  the  evidence  laid  before  us^ 
have  decided  that  said  Archy  Stewart  is  to  have  one  hundred 
acres  of  land  including  the  buildings  in  which  he  lives,  in 
consideration  of  the  money  he  has  paid,  provided  he  pays 
one-third  ot  the  bill  of  costs  in  the  Clerk's  oflSce  ;  and  his  lot 
of  land  is  to  stand  bound  for  the  costs,  and  Thomas  Sulmonds 
is  to  have  the  remainder  of  the  land  to  pay  the  balance  of 
the  money  due  against  the  land,  with  two-thirds  of  tlie  bill  of 
costs,  and  make  a  good  and  suflicient  title  to  tlie  heirs  of  Wil- 
liam Ross,  dec'd.,  for  fifty-five  acres  of  land ;  the  Deacons 
of  Sharon  Cliurch,  a  title  to  five  acres  of  said  land,  provided 
the  said  Archy  Stewart  holds  his  one  hundred  acres  in  the 
plat  made  by  William  Parks,  and  twenty-nine  acres  to  be  cut  off 
the  North  end  of  it,  to  be  designated  by  Dr.  Walkup  and 
Bamett  McKee.     Given  under  our  hands  and  seals,  Providedy 
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Tliat  this  settlement  is  not  to  interfere  with  the  present  crop 
upon  the  land. 

Signed,  &c. 

In  response  to  the  issues  submitted  to  them  the  jury  found: 

I.  That  the  referees  did  make  the  award  as  set  out  in  the 
complaint. 

II.  Tliat  said  award  was  not  read  over  to  the  defendant 
Salmonds  and  tlie  plaintiff  Stewart. 

III.  That  the  said  award  wbs  signed  and  approved  by  tlie 
defendant  Salmonds  in  person. 

IV.  That  said  award  was  signed  by  J.  B.  Stewart  acting 
for  and  in  behalf  of  A.  A.  Stewart. 

Upon  the  rendition  of  the  verdict  the  plaintiff  moved  for  a 
judgment  of  specific  performance  upon  the  award.  The 
motion  was  resisted,  among  other  grounds  for  the  reason  that 
the  award,  was  uncertain  and  that  the  court  could  not  compel 
the  two  arbitrators  to  perform  the  act  required  of  them,  to 
wit :  to  designate  the  twenty-nine  acres  of  land  mentioned  in 
said  award.  The  defendant  then  moved  the  court  for  an 
account  to  be  taken  between  the  parties  and  the  land  sold  for 
partition. 

The  court  overruled  the  motion  for  judgment  of  specific 
performance,  and  rendered  judgment  for  an  account  and  the 
cauoc  was  retained  for  further  directions. 

From  this  judgment  the  plaintiff  appealed. 

WHso7i  cfe  Son,  for  the  appellants. 
Joiits  cfi  Julmston^  contra.    • 

Pearson,  C.  J.  We  have  in  this  case,  a  tract  of  land  con- 
taining 129  acres,  of  an  irregular  figure,  bounded  by  eight 
lines,  all  straight,  and  with  definite  courses  and  distances.  In 
order  to  make  partition,  it  is  referred  to  arbitrators,  who 
awarded  to  the  plaintiff  "  29  acres  to  be  cut  off  of  the  north 
end  of  it." 
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His  Honor  held  that  this  award  was  void  for  uncertainty. 
In  tliis  there  is  error.  The  question  is,  can  the  29  acr^s  be 
identified  by  the  rules  of  mathematics,  so  that  the  "  cutting 
off  of  the  29  acres"  will  involve  no  discretion,  but  be  a  mere 
ministerial  act  ?  "  Jd  Cf.*tuni  esU  quod  certum  rtddi  piiesV^ 
We  tliink  the  29  acres  can  bo  indentified  by  a  mere  ministe- 
rial act,  and  nothing  is  left  by  the  award  dependent  on  dis- 
cretion. Awards  are  construe<l  liberally,  ''  ut  vps  vmyiH  valeat 
qu'jin  pereat.'^  It  is  certain,  that  in  order  to  cut  off  29  acres 
of  the  au'th  end  of  the  tract,  it  must  be  done  by  an  "  east  and 
west  line,"  for  if  the  line  dips  to  the  north  at  one  end,  and 
to  the  south  at  the  other,  then  so  much  land  south  of  an  east 
and  west  line,  as  is  included,  is  not  a  "  part  of  the  north  end 
of  the  tract,"  and  so  much  land  north  of  an  east  and  west 
line,  as  is  excluded,  is  a  part  of  the  north  end  of  the  tract. 

The  next  question  is,  can  the  29  acres  be  indentified  by 
scientific  principles,  without  resort  to  discretion  ? 

Suppose  a  tract  of  land  in  form  a  parallelogram,  lines  north 
and  soutli,  east  and  west,  containing  one  hundred  acres.  Can 
twenty-five  acres  be  cut  off  at  the  north  end  without  room  for 
discretion  ?  Certainly.  All  that  is  to  be  done — ^begin  at  the 
north  corner,  measure  off  one  fourth  the  length  of  the  line 
running  south,  and  then  run  an  east  and  west  line,  and  you 
have  25  acres  cut  off  of  the  north  end.  It  is  done  by  a  rule 
of  arithmetic,  in  my  school  days  called  "  the  single  rule  of 
three,"  "  as  100  acres  is  to  25,  so  is  the  whole  length  of  the 
line  to  the  line  sought  for,"  to- wit,  one  fourth.  If  29  acres 
are  to  be  cut  off,  apply  "  the  single  rule  of  three,"  as  100 
acres  is  to  29,  so  is  the  whole  length  of  the  line  to  the  line 
sought,  and  by  an  east  and  west  line  from  that  point,  you 
have  the  29  acres  cut  off  from  the  north  end. 

In  our  case,  the  figure  of  the  tract  being  irregular,  tlie 
*'  single  rule  of  three  "  will  not  serve  the  purpose,  and  you 
may  have  to  resort  to  "  the  double  rule  of  three,"  or  differ- 
ential calculus  or  fluxions,  but  although  (having  become  rusty 
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in  my  college  erndition),  I  cannot  state  the  rule,  there  can  be 
no  doubt  that  science  gives  a  rule  by  which  the  29  acres  may 
T)e  identified  witli  mathematical  certainty. 

Any  competent  surveyor  can  do  it  by  running  an  experi- 
mental line  on  the  platt;  strike  a  line  East  and  West,  calculate 
the  number  of  acres  North  of  the  line — if  over  29  acres 
move  tlie  line  to  the  Nortli,  if  less  than  29  acres  move  tlie 
line  to  the  South  until  you  take  in  exactly  29  acres,  then  go 
into  the  field  and  with  compass  and  chain,  and  by  means  of 
the  experimental  lines,  find  the  east  and  west  line,  that  will 
cut  off  29  acres  and  make  it.  This  would  be  a  rude  wpy  of 
doing  the  thing,  and  men  of  science  would  smile  at  it,  be- 
cause they  have  a  more  certain  rule,  but  still,  by  it  the  29  acres 
may  be  identified  with  suflicient  certainty  for  all  practical 
purposes. 

Judgment  reversed,  and  judgment  that  plaintiff  have  a  de- 
cree for  specific  performance. 

Psat  CuBiAM.  Judgment  accordingly. 
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R.  S.   ABRAMS,   Assignee,    v,  THOS.    K.    CURE  i  ON,   Adm'r.   of 
GOV  AN  MILLS,   deceased* 

A  voluntary  assignment  of  a  promissory  note,  without  consideration  and 
for  the  benefiu  of  the  assignor,  has  no  legal  eff  ict  except  to  constitute 
an  agency  to  collect;  and  such  as«iguee,  not  being  the  real  party  in 
interest,  cannot  bring  a  suit  on  such  note  in  his  own  name. 

A  writiin  contract  a^*  follows,  to  wit;  **I  do  hereby  agree  to  receive  as- 
agent  or  assignee  the  notes  above  described,  upon  the  following  con- 
dition  and  terms,  viz:  If  I  con  collect  the  said  notes  or  any  part  there- 
of, I  am  to  pay  over  the  same  to  John  Bankston  Davis,  retaining  to- 
myself  a  reasonable  compensation  in  these  notes  for  my  services,"  and 
the  notes  alluded  to  were  also  endorsed   ^*I  assign  the  within  note  to 
B.  S.  A.  (thf  plaintiff;  for  value  received,"  is  not  such  an  assign 
ment  as  will  justify  the  assignee  in  bjinging  suit  in  his  own  name. 

(The  case  of  WHlet/  v,  Gatling,  70  N.  C.  Rep.  410,    cited  and   distin*^ 
guished  from  this.) 

Civil  Action  to  recover  the  amount  of  two  promissory 
notes,  tried  in  the  Superior  Court  of  Polk  county  at  Fall 
Term,  1875,  before  his  Honor  Judge  Svhtueky  and  a  jury. 

In  liis  complaint,  t)ie  plaintiff  alleges  that  as  assignee,  lie  is 
the  owner  of  two  notes,  made  by  the  intestate  of  the  defen- 
dant, one  payable  to  John  Bankston  Davis,  and  by  him  en- 
dorsed to  the  plaintiff,  and  another  payable  to  one  R.  H. 
Eeid,  also  endorsed  by  said  Davis  as  attorney  for  Reid.  That 
tliese  notes  were  made  in  South  Carolina  and  draw  interest  at 
tlie  rate  of  seven  per  cent.,  and  are  still  due. 

The  defendant  denies  that  the  plaintiff  is  the  owner  of  said 
notes,  alleging  that  they  were  asbigned  without  consideration^ 
and  that  the  plaintiff  is  only  an  agent  to  collect.  There  are 
other  allegations  in  tlie  answer  as  to  assets,  «fec.,  not  material 
to  the  point  decided  in  this  court,  and  therefore  need  not  be 
stated. 


♦Note. — Justice  Byrum  liaving  been  of  counsel  in  this  case  in  the 
court  below,  did  not  sit  on  the  trial  of  the  same  in  this  court. 


Digitized 


by  Google 


524  m  THE  SUPREME  COURT. 

Abbams,  Assignee  v.  Curi^ton,  AdmV. 

On  the  trial,  the  plaintiff  in  his  own  behalf  testifiedj  that 
the  notes  upon  which  the  action  is  brought,  were  endorsed  to 
him  by  J.  B.  Davis,  and  were  in  his  possession  when  the  action 
commenced.  Upon  his  cross  examination  he  stated,  that  he 
considered  liimself  the  owner  of  said  notes  ;  that  he  paid  no 
money  for  them,  but  that  lie  agreed  to  collect  the  same,  re 
taining  a  reasonable  compensation  for  his  trouble,  and  pay 
over  the  balance  to  Davis. 

The  following  contract  in  writing  waa.  then  offered  in  evi- 
dence. After  a  copy  of  the  said  notes,  (set  out  in  the  com- 
plaint,) it  read :  "  I  do  hereby  agree  to  receive  as  agent  or 
assignee,  the  notes  above  described,  upon  the  following  condi- 
tion and  terms,  viz :  If  I  can  collect  the  said  notes  or  any 
part  thereof,  I  am  to  pay  over  the  same  to  John  Bankston 
Davis,  retaining  to  myself  a  reasonable  compensation  in  these 
notes  for  my  services.  Witnes  my  hand,  seal,  &c.,  and  signed 
by  plaintiff. 

The  plaintiff  also  proved  that  the  following  endorsements  on 
the  notes  were  made  at  the  same  time  of  the  signing  of  the 
foregoing  contract:  "I  assign  the  within  note  to  R.  S. 
Abrams,  for  value  received.  Oct.  30th,  1869."  Signed  by 
said  J.  B.  Davis. 

The  defendant  offered  in  evidence  a  paper  purporting  to  be 
a  transcript  of  a  suit  in  equity,  pending  in  Spartanburg  county, 
and  State  of  South  Carolina.  .  To  this  the  plaintiff  objected; 
whereupon  the  defendant  proposed  to  prove  by  parol  testi- 
mony, that  W.  D.  Johnston  was  Cliancellor  of  Spartanbnrg 
county,  S.  C,  on  the  4th  day  of  June,  1868,  at  the  time  the 
injunction  purports  to  be  signed  by  him.  To  tliis  plaintiff 
again  objected  and  the  objection  was  sustained.  To  this  ruling 
of  the  court  the  defendant  excepted.  His  Honor  allowed  the 
bill  and  answer  to  be  read,  but  refused  to  hear  the  injunction, 
for  the  reason  that  it  wa^  not  signed  o*tici*^lly,  and  there  was 
no  evidence  that  it  was  ever  served  on  Davis  and  Reid.  De- 
fendant again  excepted. 
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It  was  also  in  evidence  that  the  courts  of  law  and  equity  or 
chancery,  were  consolidated  in  South  Carolina,  previous  to  the 
institution  of  this  suit ;  and  that  tlie  Clerk  of  the  Superior 
Court  is  also  the  Clerk  of  the  Equity  or  Chancery  Court,  and 
has  control  of  the  old  chancery  or  equity  papers  and  records. 

The  defendant  asked  his  Honor  to  charge  the  jury,  that 
upon  the  evidence  offered,  that  the  plaintiff  was  not  entitled 
to  their  verdict  on  the  first  issue.  Upon  the  second,  that  he 
was  not  the  real  party  in  interest  in  said  notes,  and  tliat  he 
has  no  such  interest  in  said  notes  as  would  entitle  liim  to 
bring  an  action  in  his  own  name. 

The  defendant  asked  his  Honor  to  charge  further,  that  ati 
tlie  notes  upon  which  the  action  has  been  brought,  were  made 
in  South  Carolina  and  there  was  no  evidence  as  to  where  the 
assignment  was  made,  whetlier  in  North  or  South  Carolina,, 
the  common  law  was  presumed  to  prevail  in  South  Carolina^ 
in  the  absence  of  evidence  to  the  contraiy ;  and  tliat  accord- 
ing to  the  common  law,  said  notes  were  not  negotiable  or  as- 
signable in  that  State,  and  that  the  plaintiff  could  not  recover. 
The  defendant  further  relied  on  section  99,  Code  of  Civil 
Procedure, 

His  Honor  declined  to  give  the  instruction  asked  for  by  the 
defendant,  and  charged  the  jury  that  if  they  believed  the 
evidence,  they  would  find  the  issues  in  favor  of  the  plaintiff.. 
Defendant  excepted. 

The  jury  found  for  the  plaintiff,  who  had  judgment  in  ac- 
cordance with  their  verdict. 

From  this  judgment  defendant  appealed. 

Hatt/  ,  Battle  cfe  Mordecai  and  Monigoine)^^  for  appellant., 
Sinith  ib  Strong  J  contra. 

Peabson,  C.  J.  "Every  action  must  be  prosecuted  in  tlie 
sjume  of  the  real  party  in  interest."     C.  C.  P.,  sec.  55. 

This  provision  is  significant,  and  was  necessary  in  order  to* 
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let  in  all  defenses,  as  well  equitable  as  legal,  against  the  real 
party  in  interest,  and  save  a  resort  to  another  action,  so  as  to 
work  in  harmony  witli  the  provision  of  the  Constitution.  Art 
II,  sec.  1.  "  The  distinction  hot  ween  actions  at  law  and  suits 
in  equity  and  the  powers  of  all  such  actions  and  suits  shall  be 
abolished,"  &c.  For  instance,  the  holder  of  a  note,  without 
endorsement  under  the  old  system,  sued  in  the  name  of  the 
payee,  and  if  the  defendant  had  any  defense,  legal  or  equitable 
against  the  holder,  wlio  was  the  real  party  in  interest,  it  could 
only  be  set  up  by  a  suit  in  equity. 

In  our  case,  Davis  is  the  real  party  in  interest,  and  to  allow 
an  action  to  be  prosecuted  in  the  name  of  Abrams,  who  is 
merely  an  agent  or  attorney  for  collection^  would  make  thie 
section  of  C.  C.  P.  of  no  effect. 

Not  beuig  able  to  stand  the  force  of  this  battery,  the  coun- 
sel for  the  plaintiff  yielded  his  first  position  and  fell  back 
upon  sec.  57:  "An  executor  or  administrator,  a  fmgte^  fjfan 
express  trusty  or  a  person  expressly  autJiorized  by  statute,  may 
sue  without  joining  with  him  the  person  for  whose  benefit  the 
action  is  prosecuted,"  and  relied  on  Wit  ley  v.  (jading^  70  N. 
C.  Rep.  410,  to  support  his  prosecution. 

In  that  case  Willey  received  the  note  as  "  a  collateral "  to 
Hccure  a  debt  due  to  him.  So  the  effect  was  to  constitute  liim 
a  trustee  for  himself  to  the  amount  of  his  debt,  with  a  result- 
ing trust  to  the  grantor  for  the  excess. 

In  this  case  there  is '  no  consideration  whatever  for  the  as- 
signment of  the  note ;  it  would  seem  the  motive  was  to  avoid 
the  supposed  bearing  of  certain  proceedings  of  a  court  in  the 
State  of  South  Carolina. 

Whether  a  Court  of  Equity  in  a  "  creditor's  bill"  has  power 
to  enjoin  creditors,  who  are  not  parties,  from  sueing  an  ad- 
ministrator, unless  it  be  necessary  for  the  protection  of  a  fund 
which  the  court  has  taken  into  its  keeping  I  Whether  such  an 
injunction,  supposing  it  to  be  valid,  would  have  the  effect  of 
preventing  a  creditor  from  suing  in  another  State  ?  are  quesr 
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tions  into  whidh  we  do  not  enter.  We  refer  to  them  mer'^ly 
as  tending  to  show  that  the  assigniment  l>eing  voluntary,  that 
is,  without  consideration,  and  for  the  benefit  of  tlie  assignor, 
cannot  be  allowed  any.  legal  effect,  save  that  of  constituting 
an  agency  to  collect. 

Under  C.  C.  P.,  as  amended,  see  Battle's  Rev.,  sec.  68,  Act 
of  1868-9,  in  transitory  actions,  tlie  summons  must  be  re- 
turnable either  to  the  county  in  which  the  plaintiff  or  the  de- 
fendant resides.  If  tlie  party  really  interested  in  a  note,  can 
by  a  voluntary  assignment  for  the  purpose  of  collection,  ena- 
ble the  assignee  to  sue  in  the  county  in  whicli  he  resides,  this 
provision  of  the  statute  amounts  to  nothing,  and  the  sum- 
mons may  be  returnable  to  any  county  which  the  party  really 
interested,  may  choose  to  select. 

Thus  it  is  clear,  that  to  allow  this  action  to  be  maintained 
in  the  name  of  Abrams,  will  nullify  sec.  57,  C.  C.  P.,  as  to 
the  real  party  in  interest,  and  also  sec.  68,  Act  of  1968-69, 
which,  instead  of  requiring  the  action  to  be  brought  in  the 
connty  where  the  defendant  resides  (as  under  C.  C.  P.,)  al 
lows  the  plaintiff  to  bring  it  in  the  county  in  whicli  he  or  the 
defendant  resides.  This  the  court  is  not  at  liberty  to  do. 
True,  in  this  particular  case  the  action  is  localized  by  sec.  68, 
C.  C.  P.,  Bat.  Rev.,  that  is,  fixed  in  the  county  where  admin- 
istration is  granted,  but  the  principle  is  general,  and  would  ex- 
tend to  transitory  actions,  and  enable  plaintiffs  to  select  any 
county  without  reference  to  the  residence  of  either  the  plain- 
tiff 6r  the  defendant. 

Judgment  below  reversed,  and  judgment  that  defendant  go 
without  day  and  recover  his  costs. 

Peb  Cdbiam.  Judgment  reversed. 
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W.  P.  MOORE  0.   THE  NORTH  CAROLINA  RAILROAD  COM- 

PANY. 

Where  a  cause  of  action  Hurvives,  the  action 'does  not  abate  bj  the  death 
of  the  phiiutiff  ipwfacto^  but  only  u)>on  the  application  of  the  party 
aggrieved  ;  and  then  only  in  the  discretion  of  the  court,  and  iu  atime 
to  be  fixed*  not  less  than  six  months,  nor  more  than  one  year  from  the 
granting  of  the  order. 

Where  a  plaintifif,  during  the  pendency  of  an  action  assigned  his  interert 
therein  to  a  third  party,  and  then  died :  Heldy  (the  cause  of  action 
surviving.)  that  the  court  below  did  not  err  in  permitting  the  record 
to  be  amended,  so  as  to  make  the  a.ssignee  a  parry  plaintiff. 

The  statute  prescribes  no  time  in  which  such  amendments  shall  be  made; 
and  the  court  may,  in  its  discretion,  allow  it  at  any  time  before  the 
ncuon  has  abated. 

Civil  Action,  tried  before  Sehchd^J.^  i\t  Spring  Term, 
1875,  of  Cababrus  Superior  Court. 

The  actiou  was  commenced  in  the  name  of  W.  P.  Moore 
to  recover  the  vahie  of  five  bales  of  cotton,  and  was  prose- 
cuted in  his  name  until  Fall  Term,  1875,  when  the  deatli  of 
the  plaintiff  was  suggested  upon  the  record.  At  July  Term, 
1873,  on  motion  of  the  plaintiff's  counsel,  J.  H.  Carmer  was 
made  a  party  plaintiff  Afterward  the  defendant  was  upon 
motion  allowed  to  tile  a  supplemental  answer  denying  that 
Carmer  was  the  lawful  administrator  of  the  original  plaintiff, 
and  setting  up  a  coimter-claim  against  the  deceased.  At  Fall 
Term,  1873,  the  case  was  placed  upon  the  civil  issue  docket  in 
tho  name  oi  J.  H.  Carmer,  assignee  of  W.  P.  Moore,  but  it 
(lid  Hoi  opi^v.j  Lv.vr  tlic  J..ui^^  v»\..,  :r...  1c,  nor  (lid  t!io  record 
(contain  any  order  to  that  effect. 

At  July  Term,  1875,  the  defendant  moved  the  croiirt  that 
the  action  be  abated,  because  of  the  death  of  W.  P.  Moore, 
and  for  want  of  an  administrator.  The  counsel  originally 
representing  Moore  claimed  that  Carmer  was  the  assignee  of 
Moore  ;  but  produced  no  written  transfer ;  and  suggested  that 
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the  entry  making  Carmer  a  pai'ty  plaintiff  as  tlie  adininistra- 
tbr  of  Moore  was  a  mistake,  and  that  the  entry  should  have 
been  "J.  H.  Carmer,  Assignee,  &c.,"  and  moved  the  couft  to 
amend  the  record  to  that  effect,  inmc  p**o  tunc, 

la  support  of  the  motion  to  amend,  the  plaintiff  filed  the 
following  affidavit : 

"  John  E.  Brown,  one  of  the  attorneys  for  the  plaintiff, 
makcth  oath  that  said  suit  was  commenced  in  the  name  of  W. 
P.  Moore.  That  afterward  the  said  Moore  assigned  the  cause 
of  action  to  J.  H.  Carmer,  and  died.  That  the  death  of  said 
Moore  was  suggested  at  Fall  Term,  1872,  and  at  Spring  Term 
1874,  J.  H.  Canner  was  by  mistake  made  party  plaintiff,  as 
administrator  of  W.  P.  Moore,  which  mistake  was,  on  motion 
of  counsel,  corrected  at  Fall  Term,  1873,  as  appears  upon  the 
trial  docket ;  l)ut  said  correction  was  not  made  by  the  Clerk 
upon  the  minute  docket  through  inadvertence  or  mistake. 
That  said  J.  H.  Carmer,  as  affiant  is  informed  and  believes,  is 
the  real  party  in  interest  and  entitled  to  prosecute  said  suit." 

The  motion  was  resisted  by  the  defendant  but  allowed  by 
tlie  court. 

It  was  admitted  that  at  Fall  Term,  1872,  when  the  death  of 
Moore  was  suggested,  he  was  in  fact  dead ;  and  that  Carmer 
was  never  his  administrator. 

The  docket  does  not  show  any  motion  to  correct  any  alleged 
error  until  the  one  now  made  ;  nor  did  the  defendant's  coun- 
sel have  any  knowledge  or  notice  of  such  motion.  From  the 
judgment  of  the  court  allowing  the  motion  to  amend,  the  de- 
fendant appealed. 

Bnr Anger  and  Shipp  <k  Baihyy  for  the  appellant. 
No  counsel  c^ntra^  in  this  court. 

Bynum,  J.     The  death   of  the   plaintiff,  Moore,  was  sug- 
gested at  Fall  Term,  1872,  and  at  Spring  Term,  1873,  Carmer 
was  made  plaintiff,  as  the  administrator  of  Moore,  and  the 
34 
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(»4i8e  SO  stood  npon  the  docket  until  the  Spring  Term,  1876. 
The  defendant,  at  that  Term,  moved  tliat  tlie  action  be  abated, 
bec\n38  Cirnsr  wis  not  the  alministrator,  and  there  was  no 
party  phiintiflF.  This  motion  was  met  by  a  counter  motion  of 
the  counsel  of  Carmer,  to  amend  the  record  nunc  pro  tune^ 
by  making  Carmer  the  plaintiff  as  assignee  of  Moore ;  instead 
of  administrator.  In  support  of  this  motion  an  a£Bda\rit  of 
the  counsel  of  Carmer,  was  read,  to  the  effect  that  Moore, 
previous  to  his  death,  but  after  the  institution  of  the  action, 
assigned  his  claim  to  Carmer,  and  that  the  amendment  of 
Spring  Term,  1873,  inadvertently  made  Carmer,  plaintiff  as 
administrator,  instead  of  as  assignee,  as  was  intended. 

When  the  cause  of  action  survives  the  suit  does  not  abate 
by  the  death  of  the  plaintiff,  but  only  on  the  application  of 
the  party  aggrieved,  and  then  only  in  the  discretion  of  the 
court  and  in  a  time  to  be  fixed,  not  less  than  six  months  nor 
more  tlian  one  year  from  the  granting  of  the  order.  C.  C 
P.,  sec.  64  (3).  So  the  action  had  not  abated,  but  was  still 
pending. 

The  power  of  the  court  to  make  the  amendment  requested, 
is  unquestionable,  for  it  is  conferred  by  statute  expressly. 
By  sec.  64  (1),  C.  C.  P.,  it  is  provided:  Firstj  In  case  of  deatii, 
marriage  or  other  disability  of  a  party,  the  court,  on  motion 
at  any  time  within  one  year  thereafter,  or  afterwards,  on  a 
supplemental  complaint,  may  allow  the  action  to  be  continued 
by  or  against  his  representative  or  successor  in  interest.  And 
Second^  "  in  case  of  any  other  transfer  of  interest,  the  action 
shall  be  continued  in  the  name  of  the  original  party,  or  the 
court  may  allow  the  person  to  whom  the  transfer  is  made,  to 
be  substituted  in  the  action."  The  amendment  was  made  un- 
der the  second  clause  of  this  section.  It  prescribes  no  time 
within  which  the  amendment  shall  be  made,  and  it  would  seem 
clear  that  the  court,  in  its  discretion,  may  ^ow  it  Kay  time 
before  the  action  is  abated,  without  reference  to  the  life  or 
death  of  the  original  plaintiff.     But  even  if  the  motion  of  the 
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plaintiff  had  been  made  under  the  first  clanse  of  the  64th 
section,  (which  however,  we  think  applies  to  parties  who  had 
not  parted  with  their  interest  in  their  life  time,)  yet  we  would 
be  disposed  to  treat  the  affidavit  of  Mr.  Brown  as  a  supple- 
mental complaint,  in  order  to  Support  the  amendment.  So 
qu'ieunqus  va  dat*t^  the  amendment  was  proper. 
There  is  no  error. 

PxB  CuBiAM.  Judgment  affirmed. 


STATE  ex  rd.  JOHN  BROWN  and  others  «.  JOEL  PIKE,  Adm'r.  ©f 
MADISON  BUOWN  ftnd  JOAB  NEBSE. 

A  judgmeDt  against  an  Administrator  on  his  official  bond  since  the  Act 
of  1844,  Bnt.  Rev.  chap  48,  sec.  10,  is  conclusive  against  the  surety, 
both  as  ti^'the  debt  and  as  to  the  assets  sufficient  to  pay  it,  whether 
the  surety  was  a  party  to  the  action  or  not. 

(The  cases  of  Armhtead  v.  Hammond^  4  Hawks  839:  McKdlcr  v.  B&weU^ 
Ibid  84,  7  Jones  242;  Bond  v.  BiUups.  Ibid  48,  and  8  Jones  423,  cited 
and  approved.) 

The  action  u  brought  by  the  distributees  of  the  intestate 
of  the  defendant  Pike,  against  him  as  administrator  on  his 
official  bond,  to  which  the  other  defendant,  Neese,  is  one  of 
the  sureties,  (the  other  being  insolvent,)  to  recover  the  amount 
of  a  judgment,  heretofore  obtained  by  the  plaintiffs  against 
said  Pike,  in  the  Court  of  Equity. 

It  appears  that  in  1868,  the  plaintiffs  filed  a  bill  in  Equitj* 
against  the  administrator  Pike  for  an  account  and  settlement 
of  the  estate  of  his  intestate,  Madison  Brown,  who  died  in 
1862;  that  in  this  suit  a  reference  was  had  and  the  account 
stated,  wliieh  being  returned  to  court,  the  plaintiffs  recovered 
judgment  for  the  sum  of  $482.58,  at  the  same  time  fixing  the 
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administrator  with  assets  to  that  amount.  The  defendant 
Neese  was  not  a  party  to  this  suit  in  Equity  No  part  of  this 
judgment  has  ever  been  paid,  and  this  action  is  brought  to 
recover  payment  thereof. 

The  material  allegations  of  the  complaint  were  admitted  in 
the  answej*.  The  defendants'  grounds  of  defence  are  fully 
stated  in  the  opinion  of  the  court.  Neese,  the  surety,  con- 
tends, that  as  he  was  not  a  party  to  the  proceeding  in  Eqnity, 
he  ought  to  be  allowed  to  show  in  tins  suit,  that  Pike  had  fully 
administered  the  assets  of  his  intestate,  and  that  the  judgment 
of  the  Equity  Court  wus  erroneous. 

His  Honor  held,  that  Neese  was  concluded  by  the  judg- 
ment against  his  principal.  Pike,  and  tliat  the  plaintiffs  were 
entitled  to  recover.  Judgment  accordingly.  From  this  judg- 
ment the  defendants  appealed. 

Scales  cfe  Scahff,  for  appellants. 

The  question  is,  whether  the  decree  against  the  administra- 
tor in  a  cause  in  which  the  security  was  no  party,  is  conclusive 
against  the  security  in  a  suit  upon  the  administrator's  bond. 

Vunhf*ifk  V.  B  irnet\  4  Dev.,  268  ;  Justices  of  Cumberland 
V.  Bfnotll  and  Cainpheily  4  Hawks.,  34 ;  ( ludrman  of  Meek- 
lenharg    County    Court   v.    C^^irk  <J&    prings^  4  Hawks.,  43, 
all  settle  the  question,  that  it  was  neither  conclusive,  pritna 
Joc'n'y  nor  any  evidence  at  all  against  the  security,  at  least  as 
to  assets.     This  was  settled  law   up  to  the  enactment  of  the 
Legislature  in  1844,  to  be  found  in  Bat.  Rev.,   chap.  43,  sec. 
to.    The  phiintiflPs  case  rests  on  this  statute,  which  is  in  dero- 
gaiiou  oi  Uiu   c^oiiiiAiuii  \a.\\  uud  Uiust  be   strictly  construed. 
Thei'e   has  been  no  adjudication  of   the  question  since.    In 
Bond  V.  BdJnps.  8  Jones,  423,  the  court  do  not  decide  the 
question.     The  words  of  the  statute  are,  that  it  "  shall  be  ad- 
missible and  competent  for  or  towards  proving ;"  but  this  is 
very  difiEerent  from  saying  it  shall  be  conclusive,  as  was  said 
in  the  coart  below.     "  The  security  made  no  agreement  by 
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the  nature  of  his  contract,  to  be  concluded  by  a  judgment  or 
decree  against  his  principal.  He  ought,  of  course,  to  be  bound 
only  upon  the  assignment  and  proof  of  a  breach  of  the  conr 
dition  in  a  suit  against  himself."  McIitlUf  v.  BoweUy  4 
Hawks.,  34. 

i*^'cott  dk  Cal'fwfiH,  contra : 

I.  The  jury  find  by  their  verdict  that  there  is  a  breacli  of 
the  defendant's  bond. 

This  is  the  only  real  issue  raised  by  the  answer,  and  it  has 
been  disposed  of  by  the  verdict  of  the  jury. 

II.  The  defendant  Neese  does  not  set  up  any  defence  in  his 
answer  which  would  entitle  him  to  have  the  issue  afiked  for 
submitted,  or  to  offer  proof  upon  it  if  submitted. 

liankin  v.  AUiHon.  64  N.  C.  Rep.,  673,  was  a  judgment  at 
return  term,  notwithstanding  the  answer.  The  court  say : 
**  We  do  not  see  that  the  answer  states  any  sufficient  defence,** 
Ac.     The  court  refused  to  disturb  the  judgment. 

The  answer  admits  the  judgment  and  does  not  attack  it  by 
any  direct  allegation  of  fraud  or  mistake,  but  only  by  a  gen 
era!  allegation  of  .errors  and  oppression,  which  are  not  sof- 
ficient  to  falsify  or  surcha^e. 

The  only  evidence  which  could  have  been  received  from 
Neese  to  sustain  his  issue,  would  have  been  evidence  to  im» 
peach  the  judgment ;  but  none  such  was  offered,  nor  c^uld  it 
have  been  received  unless  upon  sufficient  allegations  in  the 
answer — such  as  fraud,  error  or  mistake,  setting  out  the  par- 
ticulars therein. 

III.  The  answer  is  insufficient  as  a  bill  to  surcharge  and 
falsify. 

The  admissions  of  the  answer  destroy  every  allegation  at- 
attempted  therein  as  a  defence. 

If  it  be  true,  as  admitted,  that  plaintiffs  have  a  judgment 
against  the  administrator,  Joel  Pike,  that  judgment  fixes  him 
with  a  surplus  for  distribution,  and  such  judgment  while  it 
stands  nnimpeached,  is  evidence  against  the   security,  Neese^ 
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and  entitles  the  plaintiff  to  recover,  and  no  issue  is  necessary. 
Bat.  Rev.,  chap.  44,  sec.  10. 

Bynum,  J.  The  judgment  must  be  affirmed.  Prior  to 
1844,  a  judgment  ag  liust  the  aJ^ninLstrator  was  coaclusive 
evidence  both  of  the  debt  and  of  assets.  But  as  to  the  surety 
upon  the  administration  bond,  who  was  not  a  party  to  the 
action,  it  was  no  evidence  whatever  of  asSets,  but  was  condu- 
sive  of  the  debt  only.  As  to  him,  the  judgment  was  r^*  iffter 
alios  judicata.  Arnnst^nd  v.  Ilaiinmn»d^  4  Hawks,  339 ; 
McKdler  v.  B<mdl,  4  Hawks,  34 ;  7  Jones,  242  ;  B^'^id  v. 
Billupsy  8  Jones,  423 ;  4  Hawks,  43. 

The  act  of  1844,  Bat.  Rev.,  chap.  43,  sec.  10,  introduced  a 
change  in  the  law  of  evidence.  The  act  provides  that  in 
actions  brought  upon  official  bonds  of  admiuibtrators,  and 
others  there  named,  "  when  it  may  be  necessary  for  the 
plaintiff  to  prove  any  default  of  the  principal  obligors,  any 
receipt  or  acknowledgment  of  such  obligors,  or  any  other 
matter  or  thing,  which  by  law  would  be  admisbible  and  com- 
|>etent  for  or  toward  proving  the  same  as  against  him,  shall 
in  like  manner  be  admissible  and  competent  against  all  or  any 
of  his  sureties  who  may  be  defendants,  with  or  without  him 
in  said  action." 

The  only  natural  and  reasonable  construction  of  tliis  act  is, 
that  when  the  evidence  was  conclusive  against  the  principal, 
prior  to  the  act,  it  became  "  in  like  manner '"  conclusive 
against  the  sureties,  after  the  act.  Tlie  judgment  was  there- 
fore conclusive  against  the  surety,  l)Oth  of  the  debt  and  of 
assets  sufficient  to  pay  it.  Such  wtis  the  law  of  evidence  wImbu 
the  surety  executed  tlie  bond,  and  he  cannot  comj^lain. 

Pbb  Curiam.  Judgment  affiruaecT. 
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STATE  lar  rel  C.  H.  COFFIELD,  County  Treasurer,  «.  K.  M.  Mo 
NEILL,  Sheriff,  and  others. 

The  condition  of  the  bond  securing  the  faithful  collf»ction  of  the  public 
taxes,  given  by  a  sheriff  in  September,  1874,  who  \*as  elected  the 
preceding  August,  embraces  the  taxes  to  be  c<  llected  for  the  fiscal 
year  preceding  the  1st  of  April,  1875,  and  not  the  tnxes  due  and  col- 
lected for  the  year  ending  April,  1874.  The  collection  of  the  latter 
IB  secured  by  his  former  bond,  if  he  was  sheriff  at  that  time. 

(FiUi  ▼.  Hawkins,  3  Hawks  8i4:  PooU  v,  C(xr,  9  Ired.  G9;  and  Perry  v. 
Campbell,  63  N.  C.  Rep.  257,  cited  and  approved.) 

Civil  Action,  tried  on  demurrer  before  Bvxtan  J  at  Spring 
Temi,  1875,  of  the  Superior  Court  of  the  county  of  Harnett. 

The  following  are  the  substantial  facts  as  contained  in  tlie 
statement  of  the  presiding  Judge. 

The  action  was  instituted  upon  the  official  bond  of  K.  M. 
McNeill,  Sheriff  of  Harnett  county,  executed  in  September, 
1874:,  to  recover  a  balance  of  taxes  due  tlic  county  on  the  tux 
list  of  1874. 

.  McNeill  was  first  elected  in  August,  1872;  served  one  term 
of  two  years,  and  was  re-elected  in  August,  1874.  Upon  liis 
re-election  lie  qualified  by  taking  the  oath  of  olKceand  giving 
the  bond  in  suit.  The  sureties  upon  tins  l)ond  are  not  the 
same  as  those  upon  the  bond  of  Stpten.btr,  1873. 

A  demurrer  was  tiled  by  the  dtfendants  spccif^nng  some 
ten  or  twelve  grounds  of  deuAurrer.  His  Honor  allowed  llie 
plaintiff  to  ampnd  ad  liftitui  .  The  dtfendants  were  allowed 
to  amend  their  demurrer  by  alleging  that  the  action  should 
have  been  instituted  on  the  bond  of  1873,  for  the  taxes  of 
1874,  and  not  upon  the  bond  of  1874. 

The  counsel  for  the  defendants  insisted  that  tlie  defendants 
wwe  not  liable  on  the  bond  in  suit,  for  the  tax  lists  of  1874, 
which  had  gone  into  the  SheriflPs  hands  previous  to  his  last 
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election  and  previous  to  the  execution  of  said  bond.  That 
if  some  one  else  had  been  elected  Sheriff  in  1872,  and  Mc- 
Neill had  been  elected  for  the  first  time  in  1874,  after  the 
tax  lists  of  1874,  had  gone  into  the  hands  of  his  predecessor, 
they  would  not  have  been  liable,  and  that  consequently  thej 
ought  not  to  be  efifected  by  the  circumstance  of  his  relation  to 
a  second  term,  which  was  entirely  distinct  from  the  first  and 
ought  not  to  be  connected  with  it,  so  as  to  affect  them. 

It  was  insisted  by  the  plaintiff  that  while  it  was  true  that  if 
gome  one  else  had  been  elected  Sheriff  in  1872,  neither  Mc- 
Neill nor  his  sureties  would  have  been  liable  for  the  tax  list 
of  1874,  as  it  would  not  have  been  his  duty  to  collect  it ;  yet 
the  fact  was  that  McNeill  was  elected  in  1872,  and  so  it  was 
his  duty  to  collect  the  tax  of  1874 ;  that  by  his  re-election  he 
became  his  own  successor  and  that  the  bond  he  gave  in  1874, 
was  cumulative  and  additional  security,  for  any  breach  of  duty 
which  occurred  subsequent  to  the  execution  thereof. 

Upon  the  hearing  tlie  court  sustained  the  demurrer  and  dis- 
missed the  action,  and  the  plaintiff  appealed. 

A.  D.  McLean  and  Bushce  <&  Bunhee.  for  appellant. 
JVei!  McKay^  GuthtU  and  McKay,  contra. 

Bynum  J.  The  taxable  property  in  tliis  State  is  reqnired 
by  law  to  be  listed  as  of  the  first  day  of  April  'in  each  year, 
and  the  taxes  are  due  thereon  for  the  year  preceding  the  said 
first  day  of  April.  The  tax  lists  are  to  be  made  out,  revised 
and  delivered  to  the  Sheriff  on  the  first  of  July  foUowiog, 
and  the  taxes  are  by  him  to  be  collected  and  paid  over  tc^  the 
State  for  State  dues,  by  the  first  of  December,  and  to  the 
County  Treasurer,  for  county  dues,  by  the  eighth  of  January 
following.  These  taxes  are  all  due  for  the  year  preceding  the 
said  first  day  of  April.  Bat.  Bev.  chap.  102.  These  tax 
lists  so  delivered  to  the  Sheriff,  by  express  law,  have  the  force 
and  effect  of  judgments  and  executioLS  against  the  tax  payers. 
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In  our  ovm  case,  the  tax  lists  were  in  fact  delivered  to  the 
Sheriff  in  July,  1874,  as  prescribed  by  law,  but  they  author- 
ized him  only  to  collect  the  taxes  for  the  taxable  year,  be- 
ginning on  the  first  of  April  1873,  and  ending  on  the  first  of 
April,  1874. 

The  sheriff  was  elected  in  August,  1874,  and  gave  the  bond 
sued"  on  in  September,  1874,  as  prescribed  by  law.  The  con- 
dition of  this  bond  was,  not  to  collect  and  pay  over  the  taxes 
upon  the  lists  placed  in  the  hands  of  the  sheriff  in  office  in 
July,  1874,  but  the  taxes  due  for  the  year  preceding  the  first 
of  April,  1875,  and  the  lists  of  which  would  not  come  \o  his 
hands  until  July,  1875.  The  doctrine  of  cumulative  bonds 
does  not  apply  in  tliis  case,  but  only  where  successive  bonds 
are  required  to  be  given  for  the  same  term  of  office.  In  such 
cases  all  the  bonds  are  answerable  for  any  default  made  during 
the  term.  The  claim  of  tlie  plaintiff  here  is  based  on  the  idea 
that,  where  the  terms  of  office  accumulate  upon  the  same 
person  by  successive  elections,  a  bond  given  is  good  for  any 
default  made  during  any  one  of  the  terms.  That  is  confound- 
ing plain  distinctions.  The  question  is  simplified  by  consid- 
ering that  the  sheriff  was  elected  for  the  first  time  in  August, 
1874.  He  then  had  nothing  to  do  with  the  tax  lists  of  the 
preceding  year,  which  ended  on  the  first  of  April,  1874,  and 
before  his  election.  The  clerk,  as  required  by  law,  had  de- 
livered these  lists  to  his  predecessor,  wlio  alone  had  authority 
to  collect  the  taxes.  The  law  has  made  no  provision  for 
transferring  the  tax  lists  to  tlie  new  sheriff,  as  is  provided  for 
delivering  prisoners  and  certain  writs.  If  the  new  sheriff  re- 
ceives the  lists  and  collects  the  taxes,  it  must  be  by  some  pri- 
vate arrangement  between  his  predecessor  and  himself,  which 
being  unauthorized  by  law,  cannot  bind  his  sureties.  For  if 
it  did  bind  them,  they  would  be  bound  for  three  years  instead 
of  two,  the  term  of  office.  Iritis  v.  MawkinSj  2  Hawk.,  394 ; 
iVyfo  V.  Vox^  9  Ired.,  69, 

If  the  sheriff  is  re-elected,  as  it  happened  in  this  case,  he  is 
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then  bound  to  collect  the  taxes  of  the  preceding  year,  but  tliis 
18  by  virtue  of  his  former  election,  and  under  ^he  responsibility 
of  his  old  bond.  The  duty  of.  collecting  taxes  is  not  an  ind- 
dont  to  the  office  of  sheriff,  though  ordinarily  discharged  by 
tliat  officer.  The  duty,  therefore,  does  not  terminate  \vith  the 
office,  but  he  is  bound  to  go  on  and  collect  the  taxes  after  his 
term  of  offic-e  of  sheriff  has  expired,  and  the  sureties  upon  his 
bond  are  liable  for  the  money  by  him  collected,  or  that  bhonld 
have  been  collected,  after  tliat  lime.  /Vrry  v.  rar////ir//,  63 
N.  C.  Rep.,  257.  The  plaintiff  here  had  a  plain  remedy  upon 
the  b8nd  of  1873. 
There  is  no  error. 

Per  Curiam.  Judgment  affirmed. 


M.    C.    DIXON  u.  THE   RICHMOND   &  DANVILLE   RAJLROAD 

COMPANY. 

A  shipped  from  Boston,  Mass.,  in  good  order  «nd  condition  a  piano,  to 
be  delivered  iit  Greensboro',  N.  i\  The  piano  was  in  good  ottla 
when  it  reached  New  York;  and,  nothing  appearing  to  thecontrMy, 
it  was  adao  in  like  good  coDdition  when  ieceive«l  bj  defeDdaBi*8 
n^ent,  but  witd  delivered  at  Gre^nslKm/  to  A,  greatly  damaged:  JkH 
that  the  iiurdenof  proving  that  the  pianowaa  damaged  on  aome oilier 
of  the  « onnt'ciing  rin«s  of  road,  and  n<it  their  own,  rested  wit'i  the 
defendants,  who,  failing  so  to  prove,  are  responsible  to  the  plaintiff 
fur  the  injury  to  his  pianu« 

Civil  Action  for  dmnages,  originally  commencted  before  a 
Justice  of  the  Peace,  and  carried  on  appeal  to  the  Superior 
Court  of  Guilford  c-onnty,  where  it  ww  tried  before  K^r^ 
«/ ,  and  a  jury  at  December  Term,  1875. 

The  plaintiff  instituted  the  action. to  recover  tlie  sum  of  two 
hundred  dollars  damages,  on  account  of  injury  to  a  piano 
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forte,  shipped  by  the  plaintiff  over  the  raikoad  of  the  defen- 
dant. 

Tlie  plaintiff  testified :  In  September,  1873,  he  shipped  from 
the  city  of  Boston,  via  certain  lines,  including  that  of  the  de- 
fendant, to  Greensboro',  a  valaable  new  piano,  in  good  order, 
which  cost  $600  at  the  manufactory.  The  piano  was  boxed 
up  and  was  shipped  by  him  in  person,  and  he  took  a  receipt 
tlierefor  without  reading  the  same,  or  having  any  of  the  con- 
ditions or  limitations,  therein,  called  to  his  attention  by  the 
agent  at  Boston,  but  supposed  he  was  taking  a  receipt  for  the 
shipment  of  his  piano  to  Greensboro'.  He  made  no  agree- 
ment whatever  witli  the  agent,  but  delivered  the  piano  and 
took  a  receipt  therefor  in  the  regular  course  of  his  business. 
The  receipt,  througli  mistake,  was  made  out  to  G.  W.  Morris, 
who  was  the  manufacturer  in  the  city  of  Boston,  and  who  sent 
the  piano  to  the  depot  for  the  plaintiff.  He  did  not  consent 
to  the  limitations  and  conditions  in  the  receipt. 

Tlie  following  is  a  copy  of  the  receipt : 

''  Boston  and  Providence  Baih*oad  Corporation.  New 
York,  Providence  and  Boston  Railroad  Corporations,  owners. 
of  steamboats  running  between  New  York  and  Stonington,  in 
connection  with  New  York,  Providence  and  Boston  Kailroads. 

J.  W.  Ricliardson,  Agent,  134  Washington  street;  W.  H. 
MorreU,  Freight  Agent,  B.  &  P.  Railroad. 

M.  C.  Dixon,  Greensboro,  N.  C, ' 

via 
Old  Dominion  line  to  Richmond, 

Va.,   via  K.   &   D.   R.  R  to 

Greensboro. 


Received  from  G.  W. 
Morris,  one  Piano  Forte 
boxed. 


Marked  and  numbered  as  above,  to  be  transported  by  the 
B^ton  and  Providence  Railroad  Company  to  Providence,  and 
tlience  by  the  New  York,  Providence  and  Boston  Railroad 
Company  to  Stonington,  and  thence  to  New  York  by  the 
owners  of  steamboats  running  between  New  York  and  Sto- 
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nington,  in  connection  with  the  New  York,  Providence  and 
Boston  Railroad  Company. 

To  be  delivered  to  said  companies  in  manner  following, 
to-wit :  By  the  said  Boston  and  Providence  Bailroad  Com- 
pany at  Boston  to  the  agent  of  said  New  York,  Providence 
and  Boston  Railroad  Company ;  by  the  agents  of  said  New 
York,  Providence  and  Boston  Railroad  Company  at  Stoning- 
ton,  to  the  agents  of  said  owners  of  steamboats  running  be- 
tween New  York  and  Stonington,  in  connection  with  the  New 
York,  Providence  and  Boston  Railroad  Company;  and  by  the 
said  owners  of  steamboats  rwiming  between  New  York  and 
Stonington,  in  connection  vfith  the  New  York,  Providence  and 

Boston  Railroad  Company  at  the  city  of  New  York  to 

on  payment  of  freight  therefor,  in  like  good  order  and  condi- 
tion as  when  received  by  them,  respectively,  (dangers  of  the 
€eas,  of  fire,  water,  breakage  and  leakage  excepted,)  and  no 
package  whatever,  if  lost,  injured  or  stolen,  to  be  deemed  of 
greater  value  than  two  hundred  dollars,  unless  specifically  re- 

•<5eipted  for  at  a  greater  valuation. 

And  in  case  of  any  loss,  detriment  or  damage  done  to,  or 
sustained  by  any  of  the  property  herein  receipted  for,  daring 

:such  transportation,  whereby  any  legal  liability  or  responsi- 
tility  shall  or  may  be  incurred,  that  Company  shall  alone  be 
held  responsible  therefor  in  whose  actual  custody  the  same 
may  be  at  the  time  of  happening  of  such  loss,  detriment  or 

damage. 

It  is  understood   and   agreed   that  the  property  herein  re- 

-ceipted  for,  or  any  part  thereof  may  be  carried  on  the  decb 

>of  tlie  steam-boats  from  Stonington  to  New  York. 

W.  H.  MORRELL, 
Agent  for  the  above  named  Companies  and  owners,  severally 

^nd  not  jointly." 

The  plaintiff ,  further  testified  that  when  the  piano  was 
♦opened  upon  its  arrival  at  Greensboro^  it  was  badly  damaged. 
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There  was  other  evidence  on  the  part  of  tlie  plaintiff  tend- 
ing to  show  that  the  piano  was  damaged  hefore  it  wfis  deliv- 
ered to  him  at  Greensboro,  and  tliat  tlie  damage  amounted  to 
two  hundred  dollars. 

Robert  Vernon  was  introduced  as  a  witness  for  the  defen- 
dant :  He  is  the  agent  of  the  defendant  at  the  Greensboro 
depot.  He  collected  the  freight  for  the  whole  line  of  ship- 
ment from  Boston  to  Greensboro.  When  the  defendants  re- 
ceived the  pi  mo  at  New  Yo  'k,  they  g  ive  a  rec3ip  t  c  e,  1o  1  e- 
shipped  at  the  owners  risk,  and  that  the  receipt  given  by  the 
defendant  to  Ogburn  (agent  of  the  plaintiff)  for  the  plaintiff 
set  forth  the  fact  that  the  piano  had  been  shipped  at  the 
owners  risk.  The  words  "  O.  R."  were  abbreWations  for 
'*  owners  risk."  The  bill  of  lading  and  receipt  given  by  the 
defendant  to  the  New  York  agent  showed  that  it  had  been 
received  in  New  York  by  the  defendant  from  a  steamboat 
running  between  New  York  and  Stonington,  in  connection 
with  the  New  York,  Pr(»vidence  and  Boston  Railroad 
Company. 

One  Kelly,  an  agent  of  the  defendant  was  introduced  and 
testified  :  He  delivered  the  piano  to  Ogburn,  the  agent  of  the 
plaintiff,  at  Greensboro.  That  it  was  apparently  in  good 
order.     The  box  bore  marks  of  rough  usage. 

The  plaintiff  was  re-called  and  testified :  That  he  did  not 
ship  the  piano  at  his  own  risk.  There  was  nothing  said  about 
it  to  him  by  the  Boston  agent.  He  had  no  understanding  of 
that  kind  with  any  one  connected  with  either  of  the  lines  ovei^ 
which  it  was  to  pass. 

Ogburn  was  re-called  and  testified :  He  did  not  know 
-what  "  O.  R."  meant,  on  the  receipt  given  him  by  the  defen- 
dant's agent  at  the  depot.  Nothing  was  said  about  the  piano 
being  shipped  at  the  owner's  risk,  when  he  received  it  and  paid 
the  freight. 

It  does  not  appear  from  the  plaintiffs  receipt  that  the  piano- 
was  shipped  "  O.  R." 
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The  plaintiffs  connsel  requested  his  Honor  to  charge  ihe 
jury: 

1.  That  if  they  should  find  that  the  receipt  for  the  piano 
was  a  special  contract  between  the  plaintiff  and  defendant, 
then  the  burden  of  proof  was  upon  the  defendant  to  show 
that  the  damage  done  the  piano,  was  within  the  exceptions  con- 
tained in  the  receipt,  and  that  the  nnuM  was  upon  tlie  defen 
dant  to  show  that  there  was  no  negligence. 

2.  The  defendants  having  shipped  the  piano  over  their  road 
in  consequence  of  the  receipt  given  by  the  plaintiff  in  Boston, 
and  liaving  collected  the  freight  for  the  whole  line  or  rontc, 
was  evidence  to  go  to  the  jury  that  it  was  a  connecting  line 
from  Boston  to  Greensboro  for  the  transportation  of  freight, 
and  that  there  was  an  arrangement  between  the  said  lines  and 
the  defendant  for  the  shipment  of  freight,  and  if  the  jury 
should  find  that  there  was  such  an  arrangement  between  the 
.said  companies,  and  the  piano  was  delivered  at  Greens))oro  in 
K  damaged  condition,  the  plaintiff  is  not  bound  to  ascertain 
upon  which  one  of  the  lines  the  damage  accrued,  but  can  sus- 
tain his  action  against  the  defendant. 

His  Honor  declined  the  instructions  prayed  for,  but  charged 
the  jury : 

1.  That  it  was  the  duty  of  the  plaintiff  to  show  upon  which 
one  of  the  lines  the  damage  to  the  piano  accrued,  and  onles.*^ 
they  were  satisfied  that  it  accrued  on  the  defendant's  road,  the 
defendant  is  not  liable. 

2.  That  if  the  jury  should  be  satisfied  that  the  damage  to 
the  piano  accrued  on  the  defendant's  road,  they  were  restrided 
in  their  estimate  of  damages  to  the  piano,  to  the  proportionate 
amount  of  the  same  to  two  hundred  dollars,  the  limited 
amount  of  liability,  as  expressed  in  the  receipt,  and  that  the 
jury  could  not  go  beyond  two  hundred  dollars  valuation  of  the 
piano,  in  assessment  of  damages. 

3.  That  the  receipt  taken  by  the  plaintiff  for  the  piano,  in 
Boston,  was  an  express  contract  between  him  and  the  railroad 
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company,  and  that  he  was  bound  by  its  provisions,  HmitiitionB 
Mid  exceptions. 

The  jnry  rendered  a  verdict  in  favor  of  the  defendant.  The 
plaintiff  moved  for  a  new  trial.  Motion  overruled.  Judg- 
ment and  appeal  by  the  plaintiff. 

M*fnde7)/iall  cfe  Staples,  for  the  appellant. 
Moreheadj  contra. 

BxADB,  J.  A  continuous  line,  whether  of  one  road,  or  of 
several,  and  connecting  lines,  are  not  one  and  the  same  thing. 
We  have  instances  of  both  in  this  case.  The  receipt  given  at 
Boston  for  the  piano,  undertakes  to  transport  it  to  New  York 
city  over  two  railroads  and  one  steamboat  line.  This  is  an 
instance  of  a  continuous  line  composed  of  several.  Their 
lial>ilitieB  as  among  themselves,  depend  upon  their  agreement, 
witli  which  the  plaintiff  has  nothing  to  do.  Their  liabilities 
to  him  are  tliose  of  common  carriers.  But  this  is  not  impor- 
tant in  this  case;  as,  for  aught  that  appears,  all  that  was 
undertaken  by  that  receipt  has  been  performed — the  safe  de- 
livery of  the  piano  at  New  York  city.  So,  that  receipt  has 
but  little  to  do  with  this  action. 

From  New  York  to  Greensboro'  there  seems  to  be  no  con- 
tinuous line  in  the  sense  just  noticed  ;  but  only  connecting 
lines  in  the  sense,  that  where  one  ends  another  begins.  They 
are  separate  and  distinct  from  each  other,  except  that,  to  save 
the  shipper  the  necessity  of  having  a  receiving  and  forwarding 
agent  at  the  end  of  each  line,  one  line  delivers  to  another ; 
and  the  delivering  line  takes  from  the  receiving  line  a  receipt. 
The  receipt  specifies  the  condition  of  the  article,  as  "  in  good 
order,''  "  in  bad  order."  If  the  contents  and  condition  are 
unknown,  liability  may  be  guarded  against  by  a  stipulation,  or 
by  an  examination.  It  is  important  that  these  precaution^; 
should  be  observed,  because  by  them  the  shipper  will  be  able 
to  know  and  prove  on  which  line  an  injury  has  accrued.     And 
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only  in  this  way  can  the  shipper  know,  unless  he  accompany 
the  article  all  the  way.  And  it  is  negligence  in  a  receiving 
line  not  to  take  these  precttntions.  And,  failing  to  take  them, 
the  receiving  line  is  presumed  to  have  received  the  article  in 
good  order.  If  this  were  not  so,  then  shippers  would  be  at 
the  mercy  of  the  carriers. 

Apply  these  principles  to  this  case :  The  piano  was  shipped 
in  good  order  at  Boston ;  passing  over  several  lines,  it  came  to 
the  defendant's  hands  in  good  order,  as  is  to  be  presumed,  the 
burden  being  upon  him,  and  he  not  having  shown  the  con- 
trary, and  he  delivered  it  in  bad  order.  Lanyklin  v.  Chicago 
<k  N.   W  li.  li,  Co.,  28  Wisconsin,  204. 

There  is  error. 

Per  Curiam.  Venire  de  novo. 


SAMUEL  BEAVAN  &  CO.  «.  R.  A.  SPEED. 

The  owner  of  a  homestead  can  part  with  it  only  by  the  formalities  pre- 
scribed by  law.  Such  owner  is  not  the  only  object  of  solicitude  iind 
care  in  our  fundamental  law;  but  the  wife,  if  there  l>e  one,  and 
children,  if  there  be  any.  have  rights  in  the  homestead  fixed  by  the 
Constitution,  which  cannot  be  divested,  save  in  the  manner  prescribed 
by  that  instrument. 

Therefore^  where  a  judgment  was  obtained  on  a  promissory  note,  in 
which  it  was  stipulated  that  **the  maker  and  endorser  each  hereby 
waive  the  benefit  of  the  homestead  exemption  as  to  the  debt  evidenced 
by  this  note,''  the  maker  of  the  note  having  at  the  time  a  wife  and 
children:  Itwaslidd^  that  no  release  of  the  right  to  the  homestead 
was  thereby  effected,  and  that  the  same  could  not  be  sold  under  an 
executon  issuing  on  said  judgment. 

{AVbott  V.  Cromartie,  72  N.  C.  Rep  292,  cited  and  approved.) 

Motion  in  the  cause,  heard  before  WaitSy «/,  at  Fall  Term, 
1875,  of  the  Superior  Court  of  Franklin  county,  upon  the 
following  : 
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CA8K    AGREED  : 

The  defendant  R.  A.  Speed  is  seised  and  possessed  of  a 
tract  of  land  lying  in  Franklin  county,  containing  tliree  bun 
dred  and  seventy  acres,  and  was  so  seised  and  possessed  at  the 
adoption  of  the  present  constitution. 

2.  The  defendant's  wife  is  seised,  and  possessed  in  her  own 
right,  of  a  tract  of  land  situated  in  Franklin  county,  contain- 
ing six  hundred  acres,  on  which  are  the  dwelling  house  and 
other  houses  occupied  and  used  as  a  residence  by  the  defen- 
dant and  his  family  ;  (consisting  of  a  wife  and  several  infant 
children,)  and  was  so  seised  and  possessed  at  tlie  time  herein- 
after mentioned. 

3.  The  defendant,  R.  A.  Speed,  on  the  third  day  of  Novem- 
ber, 1870,  executed  ^o  the  plaintiff's  his  promissory  note  in 
words  and  figures  as  follows,  to-wit : 

"$457.15.  Henderson,  N.  C,  Nov.  15,  1870. 

Four  months  after  date  I  promise  to  pay  to  the  order  of 
Samnel  Beavan  &  Co.,  Four  hundred  and  iifty-seven  15-100 
dollars;  payable  and  negotiable  at  the  office  of  Dunn,  Todd  & 
Co.,  Baltimore,  value  received,  ^vithout  offset ;  the  maker  and 
endorser  each  hereby  waive  the  beneiit  of  the  homestead  ex- 
emption as  to  the  debt  evidenced  by  this  note. 

Witness  —  hand  this  —  day  of  — ,  187 — . 

[Signed]  R.  A.  SPEED." 

4.  At  Fall  Term,  1872,  of  the  Superior  Court  of  Franklm 
county,  the  plaintiff  obtained  judgment  for  the  amount 
of  said  note,  against  the  defendant.  E^opntion  w«s  ipcjnod 
on  said  judgment,  returnable  to  Spring  Term,  1873,  of  said 
court. 

5.  That  James  C.  Wynne,  sheriff  of  said  county,  after 
receiving  the  aforesaid  execution  and  before  levying  the  same, 
summoned  appraisers  to  allot  the   defendant  his  homestead. 

35 
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The  appraisers  allotted  to  the  defendant  the  tract  of  land 
aforesaid,  containing  three  hundred  and  seventy  acres,  valaing 
the  same  at  the  sum  of  one  thousand  dollars.  The  report  of 
the  appraisers  was  returned  by  the  sheriff  to  Spring  Term, 
1873,  of  said  court,  and  also  the  execution,  upon  which  was 
the  following  en.lorse.neat :  "  Homestead  allowed ;  no  pro- 
perty in  excess  of  the  homestead,  to  satisfy  the  within  exe- 
cution." 

6.  At  the  next  term  of  said  court  tlie  pi  dntiffs  after  due 
notice  to  the  defendant,  entered  a  motion  to  set  aside  wdd 
allotment. 

It  is  agreed  that  if  upon  the  above  state  of  facts,  the  court 
shall  l>e  of  the  opinion  that  the  defendant  is  not  entitled  to 
the  aforesaid  tract  of  land  as  a  homestead,  as  against  the  plain- 
tiff in  this  action,  then  there  shall  be  a  judgment  setting  aside 
said  allotment  and  directing  the  sheriff  of  said  county  to  sell 
the  same  or  so  much  thereof  as  is  necessary  to  satisfy  the 
aforeraid  judgment.  Bat  if  the  court  shall  be  of  a  different 
opinion,  then  this  proceeding  shall  be  dismissed  at  the  cost  of 
the  plaintiff. 

Upon  the  hearing  of  the  case  the  court  held  that  the  defen- 
dant was  entitled  to  a  homestead,  and  rendered  judgment 
against  the  plaintiff  according  to  the  case  agreed.  From  tim 
judgment  the  plaintiff  appealed. 

Davis  and  CooJr^  for  the  appellant. 
Edwarda  and  Batchtlor  tfe  Son,  contra. 

Settle,  J.  On  the  third  day  of  November,  1875,  the  de 
fendant  made  and  executed  to  the  plaintiffs  his  promissoir 
note,  in  words  and  figures  following,  to  wit : 


a 


$457.15.  Henderson,  N.  C,  Nov.  3d,  1876. 

Four  months  after  date  I  promise  to  pay  to  the  order  of 
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Samuel  Boavaa  &  Co.,  Four  hundred  and  fifty-seven  dollars 
and  fifteen  cents,  payable  and  negotiable  at  tlie  oflSce  of 
Dunn,  Todd  &  Co.,  Baltimore,  value  received,  without  offset, 
the  maker  and  endorser  each  hereby  waive  the  benefit  of  the 
homestead  exemption  as  to  the  debt  evidenced  by  this  note. 

Witness  —  hand  this  —  day ,  187 — . 

E.  A.  SPEED." 

Can  the  benefit  of  the  homestead  exemption  be  waived  in 
this  manner?  "Every  homestead,  &c.,  not  exceeding  the 
value  of  one  thousand  dollars,  shall  be  exempt  from  sale  under 
execution  or  other  final  process  obtaineJ  on  iny  tltbt.  Con- 
stitution, art.  10,  sec  2. 

"  Sec.  3.  The  homestead  after  the  death  of  the  owner  thereof, 
shall  be  exempt  from  the  payment  of  any  debt  during  the  mi- 
nority of  his  children,  or  any  one  them." 

"  Sec.  5.  If  the  owner  of  a  homestead  die,  leaving  a  widow 
but  no  children,  the  same  shall  be  exempt  from  the  debts  of 
her  husband,  and  the  rents  and  profits  thereof  shall  enure  to 
her  benefit  during  her  widowhood,  unless  she  be  the  owner  of 
a  homestead  in  her  own  right." 

"Sec.  8.  Nothing  contained  in  the  foregoing  sections  of  this 
article  shall  operate  to  prevent  the  owner  of  a  homestead  from 
disposing  of  the  same  by  deed ;  but  no  deed  made  by  the 
owner  of  a  homestead  shall  be  valid  without  the  voluntary 
signature  and  assent  of  his  wife,  signified  on  her  private  ex- 
amination according  to  law." 

These  provisions  of  the  Constitution,  adopted  for  the  first 
time  in  1868,  effected  a  radical  change  in  our  former  system 
of  laws,  and  this  court,  in  furtherance  of  the  object  in  view, 
has  given  to  them  the  most  liberal  construction. 

Counsel  cited  authorities. from  other  States,  to  the  effect 
that  the  homestead  could  not  be  thus  waived.  While  it  is 
always  satisfactory  to  find  a  position  supported  by  authority,. 
wc  do  not  feel  the  need  of  it  in  this  instance.     We  have 
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quoted  the  provisions  of  the  Constitution  bearing  upon  the 
question  at  issue,  and  we  are  content  to  rest  our  conclusioD 
upon  the  plain  and  obvious  meaning  of  the  words,  which 
leave  no  room  for  construction. 

It  is  clear  that  the  owner  of  a  homestead  is  not  the  onlj 
object  of  solicitude  and  care  in  our  fundamental  law,  but  the 
wife,  if  there  be  one,  and  children,  if  there  be  any,  have  ri^ts 
in  the  homestead,  fixed  by  the  Constitution,  which  cannot  be 
divested  save  in  the  manner  prescribed  by  that  instrument, 
to  wit :  by  the  deed  of  the  owner,  accompanied  by  the  volun- 
tary signature  and  assent  of  las  wife,  signified  on  her  private 
exanunation,  according  to  law.  The  case  agreed  states  that 
the  defendant  has  a  wife  and  several  infant  children. 

This  is  justly  considered  one  of  the  most  beneficient  pro- 
visions of  the  Constitution.  But  the  construction  contended 
for  by  the  plaintiff,  if  adopted,  would  entirely  defeat 
it,  and  would  enable  a  thriftless  husband,  by  a  dash 
-of  a  pen,  to  turn  his  wife  and  children  out  of  house  and 
home. 

It  is  stated  in  the  case  agreed  that  the  wife  has  lands  in  her 
own  right,  and  could  not  therefore  claim  a  homestead  in  the 
lands  of  her  husband.  She  now  has  lands;  non  ctmniat,  that 
she  wiU  have  lands,  in  her  own  right,  when  she  becomes  a 
widow. 

In  Ahb0U  V.  Cromarti^,  72  N.  C.  Rep.  292,  tins  court  hat 
held  that  a  defendant,  entitled  to  a  homestead  in  certain  laads, 
which  have  been  sold  under  an  execution  against  him,  is  not 
estopped  from  claiming  lus  homestead,  by  accepting  a  lease 
for  the  same  land  from  Iho  pui'cLi*»icr  at  c;:wcut::r.  rr.lc.  And 
it  is  said,  ^^  the  defendant  owned  the  legal  estate  in  the  land, 
and  the  Constitution  confers  no  new  estate  upon  liim,  but  only 
confirms  an  existing  one,  to  the*extent  therein  expressed,  and 
re6tri<^  hu  pifwera  of  alienation  and  to  charge  it  with  hia 
debts.    Having  then  the  estate  in  the  land,  exempt  from 
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execution,  Ae  cnn  part  with  it  only  by  tike  formalitiea  pre- 
gcriheAl  hy  law,^^ 

His  Honor  in  the  Superior  Court  held,  tliat  the  defendant 
did  not  waive  his  ho^nestead  by  the  recital  to  that  effect,  in 
the  note  upon  wliich  this  action  is  founded,  and  in  this  opin* 
ion  we  concur.  Let  julg  nent  be  entered  here,  dismissing  the 
action  at  the  cost  of  the  plaintiff,  according  to  the  case  agreed. 

Per  Cubiam.     Judgment  affirmed,  and  action  dismissed. 


STATE  ».  W.  H.  H.  HOUSTON  and  others. 

It  is  compet4>nt  for  a  Judge  of  the  Superior  r'ourt  to  authorize  the  sheriff, 
or  any  other  person,  to  take  a  recognizance  from  a  rlefendHnt  for  his 
appearance  at  the  next  term,  to  answer,  &c.,  his  Honor  having  first 
fixed  the  amount  of  such  recognizance. 

Although  the  recognizance  authorized  to  be  taken  is  put  in  the  form  of 
a  bon^l,  with  conditions,  signed  and  sealed  by  the  defendants,  yet  it 
is  ralid  us  a  recognizance 

{State  V.  Edney,  2  Winst,  71,  cited  and  approved.) 

Scire  Facias,  on  a  forfeited    recognizance,    heard  before 

Judge  Sc/nmch  at  Fall  Term,  1875,  of  the  Superior  Court  of 

Meoklenbukg  <50unty. 

The  defendant  Houston  had  been  indicted  for  forgery,  and 

and  was  in  custody  when,  upon  his  own  affidavit,  the  case  was 
continued.     The  court,  after  such  continuance,  made  an  order 

to  discharge  liim  from  custody,  upon  his  entering  into  recog- 
nizance with  sureties,  in  the  sum  of  twenty-five  hundred  dol- 
lars, for  his  appearance  at  the  next  term.  This  he  did  by  ex- 
ecuting a  bond,  with  the  other  defendants  as  his  sureties,  in 
the  sura  specified  and  payable  to  the  State  of  North  Carolina, 
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conditioned  to  be  void  should  the  defendant  Houston   i^ 
pear^  &c. 

At  the  ensuing  term  he  was  called  and  failed,  and  a  jndg* 
ment  nisi  entered  against  him.  To  the  Mcire  f>  das  which 
issued  ,  the  defendants  plead  i)ul  tid  r  cf^rd.  His  Honor 
found  that  there  was  such  a  record,  and  gave  judgment  ac- 
cordingly.    From  this  judgment  the  defendants  appealed. 

Shipp  di  Bailey,  for  defendants. 
Atto^rney  General  Uaryrove^  for  the  State. 

Reade,  J.  It  was  competent  for  his  Honor  to  anthoriae 
the  sheriff  or  other  person,  to  take  the  recognizance  of  the  de- 
fendants for  the  appearance  of  the  principal  defendant  at  the 
next  term,  to  answer  the  charge  of  the  State  against  him,  h» 
Honor  having  fixed  the  amount  of  the  recognizance.  And 
although  the  recognizance  authorized  to  he  taken  was  put  in 
the  form  of  a  bond  with  conditions,  signed  and  sealed  by  the 
defendants,  yet  it  is  valid  as  a  recognizance. 

The  taking  of  a  recognizance  eonbists  in  making  and  attest- 
ing a  memorandum  of  the  acknowledgment  of  a  debt  due  the 
State,  and  of  the  conditions  on  which  it  is  to  be  defeated. 
at  it  V.  Einey^  2  Winst.,  71. 

There  is  no  error.     Let  this  be  certified. 

Pkb  Cxjriam.  Judgment  afiSrmed. 
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GEORGE  W.  SWEPSON,  to  the  use  of  G.  W.  CLAYTON.  «.  A.  T. 
8UMMEY,  Adm'r. 

Where,  upon  an  appeal  to  this  court,  n«  error  is  assisted,  and  there  ifr 
no  error  apparent  upon  the  record,  the  ju«lgment  of  the  c«urt  below 
will  be  affirmed. 

This  was  a  Motion  heard  before  Henry. «/.,  at  Fall  Term, 
1875,  of  the  Superior  Court  of  Buncombe  county. 

Notice  was  issued  to  the  defendant  as  administrator  of  W. 
A.  Patton,  deceased,  to  show  cause  why  execution  //^  hnm^ 
proj/riln  should  not  be  issued  against  him,  judgment  absolute 
having  been  rendered  at  Fall  Term,  1867,  in  favor  of  the 
plaintiff  on  specialty  filed  against  A.  B.  Chunn  &  Co.,  the 
firm  being  composed  of  A.  B.  Chunn,  E.  Clayton  and  the  in- 
testate of  the  defendant. 

After  execution  was  issued,  no  plea  being  filed,  G.  W. 
Clayton  paid  off  the  judgment  and  took  an  assignment  of  the 
same  to  his  own  use.  The  notice  to  show  cause  was  then  is- 
sued and  served.  No  answer  to  the  rule  was  filed,  and  the 
case  was  continued  from  term  to  term  for  several  years,  always 
for  the  defendant,  he  desiring  tlie  evidence  of  G.  W.  Clayton, 
who  resides  in  the  county,  was  often  there,  and  who  has  only 
been  away  from  the  county  during  the  last  year.  The  counsel 
alleged  that  a  subpoena  had  been  served  upon  him,  but  it  did 
not  appear  in  the  papers.  He  did  appear  once  before  the 
Court,  at  Chambers,  but  was  not  examined. 

No  plea  or  suggestion  of  a  want  of  assets  was  ever  made 
upon  the  original  motion  for  noti<!e  to  issue. 

It  was  sliown  to  the  court  tliat  the  defendant  had  been 
fixed  with  assets  to  the  amount  of  the  judgment,  and  that  the 
sheriff  had  failed  to  find  any  thing  in  his  hands. 

When  the  case  was  called  at  Fall  Term,  1875,  the  dcfen 
dant  had  G.  W.  Clayton   called,  and  upon   liis  failure  to  an- 
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swer,  the  defendant  moved  the  court  again  to  continae  the 
case  on  account  of  his  absence.     The  motion  was  refoeed. 

Upon  the  intunation  of  the  court  that  the  plaintiff  was  en- 
titled to  execution,  the  defendant's  counsel  then  demanded  a 
jury,  and  said  he  had  no  other  witness. 

Counsel  for  the  plaintiff  stated  that  he  had  no  objection  to 
calling  a  jury.  Clayton  was  again  called,  and  upon  his  failore 
to  answer,  the  court  ordered  execution  to  issue  against  the 
plaintiff  as  prayed  for.     The  defendant  appealed. 

No  counsel  in  this  court,  for  appellant. 
t/.  II.  Marriffum^  contra. 

Bbade,  J.  No  reason  is  assigned  by  the  appellant,  why  exe- 
cution should  not  issue  against  the  defendant  de  bonis  proprm^ 
as  ordered,  and  we  see  none  in  the  record. 

There  is  no  error.     This  will  be  certified. 

Per  Curiam.  Judgment  afiSrmed. 


REBECCA  HAU3EU  v,  LEVI  SAIN  and  JA  OB  SAIN,  Adm'n. 

When  one  person  renders  services  to  another,  the  law  implies  a  promise 
to  pay  whrtt  the  services  are  rea-^onably  worth.  The  relation  of  grand* 
daughter  and  >^ran<  If  at  her  existing  between  the  plaintiff  and  the  in- 
testate of  the  defendants,  docs  not  rebut  the  presumption  so  as  to 
throw  upon  the  plaintiff  the  ornt^  of  proving  a  special  contract. 

(Williams  v.  Barnes^  3  Dev.  343,  cited  and  approved  ) 

This  was  a  Civil  Aotiox,  brought  by  the  plaintiff  to  re- 
cover the  value  of  certain  services,  alleged  to  have  been  reo- 
dered  the  intestate  of  the  defendants ;  and  was  tried  before 
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Sehenck. ./,  and  a  jury  at  Fall  Term,  1875,  of  the  Superior 
Court  of  Lincoln  county. 

By  consent,  the  following  issue  was  submitted  to  the  jury : 

Is  the  plaintiff  entitled  to  recover  for  services  rendered  to 
the  deceased.     If  so  how  much  ? 

The  plaintiff  testified :  That  she  was  now  tliirty  years  of 
age.  She  was  bom  in  1845.  She  was  a  grand  daughter  of 
the  defendants  intestate. 

Joseph  A.  Sain  testified:  The  plaintiff  went  to  John 
Hauser's,  in  Mirch,  186i.  He  heard  Hanser,  the  intestate  of 
the  defendant,  sav  two  or  three  times  that  he  had  got  the 
plaintiff  to  come  and  stay  with  him ;  that  he  had  notiiing  to 
give  her  now,  but  tliat  she  should  be  well  paid  for  it.  He 
heard  the  deceased  say  this  in  1864,  and  in  1868.  The  plain- 
tiff was  not  present  during  these  conversations.  The  plaintiff 
remained  at  the  house  of  the  deceased  from  1864,  until  the 
time  of  his  death,  in  1874.  No  one  lived  there  except  the 
plaintiff  and  her  grandfather.  For  two  years  and  a  half  before 
his  death,  the  condition  of  the  deceased  was  very  bad  ;  he  was 
entirely  out  of  his  mind  ;  he  would  have  an  axe  and  a  pitch- 
fork by  his  side  to  ward  off  apprehended  danger.  These 
weapons  had  to  be  taken  from  hin.  The  plaintiff  cooked  and 
washed  for,  and  attended  the  old  man  ;  and,  for  the  last  two 
and  a  half  years,  "  cleaned  him  as  a  woman  does  her  baby." 
He  thought  the  plaintiff's  services  worth  two  hundred  doUars 
a  year. 

Oa  cross-examination,  the  witness  testified :  The  old  man 
worked  some,  before  lis  becama  insane,  but  was  very  feeble. 
The  plaintiff  raised  a  cow  there,  which  had  a  calf,  which  the 
plaintiff  also  raised.  She  also  raised  two  sheep  ;  slie  took  one 
bed  to  Hauser's  with  her. 

One  Greenhill,  a  witness  for  the  defendants,  testified :  In 
1864,  he  lived  with  the  deceased,  who  was  his  grandfutlier, 
but  left  on  account  of  some  land,  whicli  he  desired  to  culti- 
vate.    He  was  eleven  years  of  age  when  the  plaintiff  came 
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there  to  live.  He  heard  the  plaintiff  and  the  deceased  saj 
that  the  contract  between  them  was,  that  the  plaintiff  was  to 
do  the  cooking,  washing  and  mending,  and  that  she  was  to  Kve 
there  and  have  all  the  property  she  could  make,  over  what 
was  necessary  for  their  support.  The  plaintiff  had  four  or  five 
cattle,  and  raised  a  little  tobacco  and  sold  it.  Witness  left 
Hiiuser's  when  he  was  eighteen  years  of  age. 

On  cross-examination,  the  witness  stated  that  he  did  not 
know  what  became  of  the  money  for  the  tobacco,  and  that  the 
plaitiff  generally  bought  one  dress  a  year. 

John  Davis,  a  witness  for  the  defendants,  testified  :  On  Uie 
16th  of  November,  1874,  he  he^rd  the  plaintiff  say  in  the 
presence  of  the  defendant,  Levi  Sain,  that  there  was  no  con- 
tract between  her  and  her  grandfather  as  to  her  services.  The 
defendants  agreed  that  she  should  take  her  property  or  chav^ 
for  her  services,  and  that  she  might  make  her  choice.  Ths 
plaintiff  promised  to  let  them  know  on  Saturday.  On  sale  day, 
at  the  request  of  the  defendants,  he  qualified  her,  as  to  her 
property.  It  consisted  of  three  cattle,  a  bed  or  two,  a  spin- 
ning wheel  and  cai'ds,  and  some  other  small  articles.  The 
witness  said  to  lier  :  '^  Now,  if  you  take  these  things,  it  pays 
the  debt,"  to  which  she  replied,  "  Yes." 

The  evidence  as  to  the  conversation  that  the  witness  had 
with  the  plaintiff  was  received  on  the  ground  of  corroboratang 
Greenhill's  testimony,  and  not  as  a  proof  of  payment  or  re- 
kusc,  as  that  defense  was  not  alleged  in  the  answer. 

On  cross  examination,  the  witness  stated  that  the  plaintiff 
claimed  all  the  property  as  her  own. 

One  Lingerfelt  testified,  tliat  in  his  opinion  the  plaintiff's 
services  were  not  worth  much,  as  she  kept  all  she  made.  They 
might  be  worth  $100  a  year,  if  she  kept  nothing.  He  is  a 
grand  son  of  the  intestate. 

The  plaintiff  was  recalled,  and  testified  :  She  did  not  tdl 
Davis  there  was  no  contract;  nor  did  she  agree  to  take  the 
property  in  place  of  her  services.     She  did  not  tell  him  that 
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she  would  give  up  her  claim.  She  merely  asserted  her  right 
to  her  own  property. 

Martin  Shultz,  a  witness  for  the  plaintiff,  testified:  Tlie 
plaintiff  went  to  Hauser's  during  the  deep  snow  in  March^ 
1864,  and  that  she  did  all  the  cooking,  washing  and  mending. 
That  at  this  time  in  1864,  Mr.  Hauser's  daughter,  (who  had 
been  living  with  him,)  died.  The  plaintiff  remained  until  the 
old  man  died.  He  thought  the  services  of  the  plaintiff  were 
worth  $50  a  year,  until  tlie  intestate  lost  his  mind  ;  tliat  thcy^ 
were  then  worth  $100. 

The  defendant's  counsel  resisted  a  verdict  on  the  ground : 

1.  That  the  action  was  barred  by  the  statute  of  limitations.. 

2.  That  there  was  no  contract  made  between  the  plaintiff 
and  defendant's  intestate,  except  as  stated  by  GreenhiU. 

3.  That  if  no  contract  was  made  between  them,  (as  Davis  al- 
alleged-the  plaintiff  had  told  him,)  then  as  the  plaintiff  was  the 
grand  daughter  of  Hauser,  and  lived  with  him,  the  law 
raised  no  presumption  of  a  promise  to  pay. 

The  court  charged  the  jury: 

1.  Tliat  the  statute  of  limitations  barred  the  plaintiff's  claim,. 
except  that  part  which  accrued  within  three  years  before  tlie 
action  begun. 

2.  That  if  they  believed  Joseph  Sain's  testimony,  and  were 
satisfied  from  it,  that  there  was  a  contract  that  the  intestate 
was  to  pay  the  plaintiff,  she  would  be  entitled  to  recover 
whatever  her  services  were  worth  witliin  the  three  yeare. 

3.  That  if  they  believed  that  the  contract  between  them,. 
was  as  stated  by  the  witness  Greenhill,  the  plaintiff  was  not 
entitled  to  recover. 

4.  That  if  there  was  no  special  contract  as  to  the  services^ 
that  as  the  plaintiff  was  some  twenty-six  or  twenty-seven  years 
old  when  the  last  services  within  the  statute  of  limitations 
were  rendered,  the  law  raised  a  presumption  of  a  promise  to 
pay  what  the  plaintiff's  services  were   worth,   and   that  this 
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presnmption  was  not  rebutted  by  the  relations  of  the  parties 
or  the  circumstances  of  the  case. 

Under  the  cliarge  of  his  Honor,  the  jury  rendered  a  verdict 
for  the  plaintiflF  for  $600,  with  interest. 

The  defendant  moved  for  a  new  trial.  Motion  orermled. 
Judgment  and  appeal  by  the  defendants. 

BatiUy  Battle  cfe  Mordecai^  for  the  appellants. 
Cobb^  and  SMpp  dd  Bailey ^  contra. 

Rodman,  J.  In  regard  to  a  special  contract  his  Honor  left 
the  question  to  the  jury  upon  the  testimony  of  the  witnesses. 

In  regard  to  an  implied  contract  we  see  no  error  in  the 
charge.  When  one  person  renders  service  to  another,  the  law 
implies  a  promise  to  pay  what  the  services  are  reasonably 
worth.  This  is  admitted  to  be  the  general  rule,  but  it  is  in- 
sisted for  the  defendant  that  the  relation  of  grand  daughter 
and  grand  father,  rebutted  this  implication  and  imposed  cm 
the  plaintiff  the  burden  of  proving  an  express  contract ;  other- 
wise  it  will  be  presumed  that  the  services  were  rendered  gra- 
tuitously. We  can  see  no  reason  for  this  doctrine.  The  only 
authority  cited  in  support  of  it,  is  WWiams  v.  Bnrnesy  3  Dev. 
348.  That  was  the  case  of  a  son  who  upon  arriving  at  age 
continued  to  live  vrith  his  mother  and  attend  to  her  bnainess  : 
it  is  put  on  its  special  circumstances.  The  mother  had  given 
the  son  two  negroes  and  other  property,  &c.  Apart  from  the 
sentiment  and  feeling  excited  in  the  heart  of  the  Chief  Justice, 
by  the  special  circumstances  of  that  case,  which  he  expresses 
very  forcibly,  we  think  the  weight  of  the  argument  is  on  the 
side  of  Judge  Daniel,  who  dissents.  No  authority  is  cited  in 
either  opinion,  and  the  decision  of  the  majority  of  the  court 
admits  the  general  rule  to  be  as  we  have  stated  above.  There 
-is  no  error  in  the  charge  of  his  Honor,  of  which  the  defen- 
dant can  complain.  We  are  inclined  to  think  his  Honor  erred 
in  ruling  that  the  plaintiff 's  right  of  action  was  barred  by  the 
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statute  of  limitations,  except  as  to  tlie  last  three  years.  There 
was  no  reference  to  the  number  of  years  that  the  plaintiff  was 
to  render  her  services,  nor  was  slie  to  perform  these  services 
from  year  to  year.  So  it  was  indefinite  as  to  time,  and  her 
right  of  action  did  not  accrue  until  her  term  of  service  termi- 
nated by  tlie  death  of  her  grand  father.  See  Norihcot  v. 
Canper^  but  upon  this  question  we  are  not  called  on  to  express 
a  decided  opinion.  It  is  alluded  to  merely  to  show  that  the 
defendant  has  not  been  as  hardly  dealt  with  by  the  jury  as  his  • 
counsel  seemed  on  the  argument  to  suppose. 
No  error. 

Pbb  Curiam.  Judgment  affirmed. 


JOHN  G.  WILLIAMS,  Trustee,  r.  JOSEPH  B.  BATCHELOR,  Ad- 
ministrator, &c.,  and  others. 

A,  after  devising  to  his  wife  a  life  estate  in  all  of  his  property,  and  aiv. 
pointing  her  his  aole  executrix,  devised  as  follows:  **The  same, 
UHmely^  all  the  said  slaves,  real  and  personal  estate,  at  her  death,  I 
give,  devise  and  bequeath  to  be  equally  divided  among  all  my  chil- 
dren then  living,  and  the  child  or  children  of  any  deceased  child  of 
mine,  to  take  the  share  of  their  deceased  parent  had  he  or  she  been 
living  at  the  death  of  my  wife  ♦♦♦♦♦♦,  i  hereby  give  and 
grant  onto  the  executrix  of  this  my  last  will  and  test;amcnt,  full  power 
and  authority  to  sell  and  dispose  of  any  part  of  my  real  and  personal 
estate,  &c,,  either  for  the  purpose  of  partition  or  division  among  my 
legatees;  or  for  any  other  purpose  most  advantageous  for  her  or  their 
loterest,  &c."  The  executrix,  daring  her  life,  made  certain  advance* 
monis  to  the  children  of  the  testator.  The  son  of  the  testator  having 
been  so  advanced,  died,  daring  the  lifetime  of  the  executrix,  leaving 
children,  who  survived  the  executrix:  HeJdy  that  the  share  of  the 
children  of  the  deceased  sen  were  to  be  charged  with  the  advance-- 
ments  made  to  their  father. 

This  was  a  civil  action,   tried  before  WatU^ «/.,  at  Fall 
Term,  1875,  of  the  Superior  Conrt  of  Wakk  county. 
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The  plaintiff  institnted  an  action  at  Spring  Term,  1875, 
against  the  defendants,  Joseph  B.  Batchelor,  administrator  of 
Xewis  D.  Henry,  and  also  administrator  of  Margaret  M. 
Henry,  William  S.  Mason,  Ed.  G.  Haywood,  Margaret  H. 
Haywood,  D.  K.  McRae,  Jane  V.  McRae,  Sarah  C.  Manly, 
Thomas  R.  Waring,  Robert  P.  Waring,  Lewis  D.  Waring. 
Jane  V.  Waring,  Lewis  E.  Henry,  Margaret  M.  Henry, 
Douglas  Bell,  individaally,  and  also  as  execntor  of  Malvina 
D.  Bell,  Douglas  Bell,  Jr.,  Matthew  P.  Taylor,  and 
assignee  in  bankruptcy  of  Matthew  P.  Taylor,  alleging  in  his 
complaint  substantially  the  following  facta : 

That  during  the  month  of  June,  1845,  Louis  D.  Henry, 
being  domiciled  in  the  county  of  Wake,  died,  having  first 
duly  made  and  published  his  last  will  and  testanient  in 
writing,  which  was  properly  executed  to  pass  both  real  and 
personal  estate,  wherein  he  nominated  and  appointed  his  wife, 
Margaret  M.  Henry,  his  sole  executrix,  and  among  other 
things  devised  and  bequeathed  as  follows : 

"  I  give  and  devise  to  my  beloved  wife,  for  and  during  the 
term  of  her  natural  life,  all  the  slaves  now  in  my  possession, 
or  which  are  now  hired  out,  or  which  shall  be  in  my  possession, 
or  may  be  hired  out,  at  my  death,  together  with  all  thdr 
future  increase,  and  also  all  my  real  and  personal  estate  of 
^very  kind  and  description,  so  as  aforesaid,  for  and  daring  her 
natural  life.  The  same,  namely,  all  the  said  slaves,  real  and 
personal  estate,  at  her  death,  I  give,  devise  and  bequeath,  to 
be  equally  divided  among  all  my  children  then  living,  and  the 
<5hild  or  cliildren  of  any  deceased  child  of  mine,  to  take  the 
share  of  their  deceased  parent,  had  he  or  she  been  living  at 
tlie  death  of  my  wife.  The  share  or  shares  of  my  said  estate 
hereby  given  to. my  daughters  shall  be  only  to  the  sole  and 
separate  use  of  my  daughters  respectively,  so  as  in  no  sense  to 
be  liable  to  the  debts,  liabilities,  and  contracts  of  their  respec- 
tive husbands,  either  of  those  married  at  my  death,  or  who 
may  marry  thereafter,  or  of  any  husband  they  may  evar  at 
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any  time  have  in  their  lives.  I  enjoin  it  upon  my  dear  wife 
to  see  that  proper  suitable  settlements  of  the  same  he  made 
upon  my  daughters,  drawn  up  by  some  lawyer  skillful  in  such 
matters.  *  *  •♦♦♦♦♦ 

Item  4rth.  I  hereby  give  and  grant  unto  the  executrix  of 
this  my  last  will  and  testament,  full  power  and  authority  to 
aell  and  dispose  of  any  part  of  my  real  and  personal  estate  for 
the  best  price,  taking  always  goo  1  security,  either  for  the  pur- 
pose of  partition  or  division  among  my  legatees,  or  for  any 
other  purpose  most  advantageous  for  her  or  their  interest,  the 
securities  or  proceeds  of  such  sales  to  be  accounted  for  and 
settled  in  the  way  and  manner  the  principal  is,  on  each  legjitee, 
under  this  my '  will  and  subje<;t  to  the  same  limitations  and 
restrictions." 

The  following  is  a  copy  of  the  will,  made  a  part  of  the 
complaint : 

"  In  the  name  of  God,  Amen.  I,  Louis  D.  Henry,  the  of 
eity  of  Ealeigh,  North  Carolina,  being  in  sound  mind  and 
memory,  do  ordain  this,  as  my  last  will  and  testament,  hereby 
revoking  and  anuUing  all  manner  of  wills  and  testaments  by  me 
at  any  time  heretofore  made. 

Item  1st.  I  appoint  my  beloved  wife  Margaret,  the  execu- 
trix of  this  my  will,  and  the  guardian  of  all  my  minor  or  in- 
fant children ;  and  of  their  estate. 

Item  2d.  I  charge  my  whole  estate  with  tlie  support  and 
maintenance  (which  is  to  be  of  the  most  ample  and  sufficient 
and  comfortable  kind,)  of  my  dear  mother-in-law,  Mrs.  Sally 
Haywood,  during  her  life. 

Item  3d.  I  give  and  bequeath  to  my  beloved  wife,  for  and 
during  the  term  of  her  natural  life,  all  the  slaves  now  in  my 
pofiBession,  or  which  are  now  hired  out,  or  which  shall  be  in 
my  possession,  or  may  be  hired  out  at  my  death,  together  witli 
all  their  future  increase,  and  also  all  my  real  and  personal 
estate  of  every  kind  and  description   as  aforesaid  for  and 
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during  lier  natural  life,  the  same,  viz :  all  tlio  said  real  and 
personal  estate,  at  her  death,  I  give,  devise  and  bequeath  to  be 
equally  divided  to  and  among  all  my  children  then  living,  and 
the  child  or  eliildren  of  any  deceased  child  of  mine  to  take 
the  share  of  tlieir  parents,  had  he  or  she  been  living  at  the 
death  of  my  wife.  The  share  or  shares  of  my  said  estate 
hereby  given  to  my  daughtei^s,  shall  be  only  to  the  sole  and 
separate  use  of  my  daughters  respectively,  so  as  in  no  wiae  to 
be  liable  to  the  debts,  liabilities,  and  contracts  of  tlieir  respee- 
tive  husbands  ;  eitlier  of  those  married  at  my  death  of  who 
may  marry  thereafter,  or  any  husbands  they  may  have  at 
any  time  in  their  lives.  I  enjoin  it  upon  my  dear  wife,  to  see 
that  proper,  suitable,  settlements  of  the  same  be  made  npoo 
my  dHUghtei*s ;  drawn  up  by  some  skillful  lawyer  in  such  mat- 
ters, and,  in  case  the  husband  of  either  of  my  daa|^ten 
(sliould  my  wife  have  died,  without  having  allotted  to  die 
same,)  shall  neglect  to  have  such  marriage  settlement  execnted 
for  the  space  of  four  months  after  the  death  of  my  wife,  and 
after  her  marriage,  the  share  of  my  said  estate,  to  which  hk 
wife  may  be  so  entitled,  shall  pay  one  thousand  dollars,  to  be 
equally  divided,  to  and  among  my  other  children  then  living, 
and  tlie  child  or  children  of  any  deceased  child  ;  and  the  rea 
due  be  subject  to  settlement  as  above. 

Item  4th.  I  hereby  give  and  grant  unto  the  executrix  of 
this  my  last  will  and  testament,  full  power  and  anthority  to 
sell  and  dispose  of,  any  part  of  my  real  and  personal  estate 
for  the  best  prices ;  taking  always  good  security ;  either  for 
tlie  puq^oso  of  partition  or  division  among  my  legatees,  or  for 
vr:-  c':V  i*  ]:iirp?:c  ir.cct  r.dva'itrg'^r::  \  ^^r  her  or  their  interest, 
the  securities  or  proceeds  of  such  sale,  to  be  accounted  for 
and  settled,  in  the  way  and  manner  the  principal  is,  on  eadi 
legatee  under  this  my  will,  and  subject  to  the  same  limitationfi 
and  restrictions. 

Item  5th.  I  hereby  give  and  bequeath  to  the  Episcopal. 
ciiUed  "  Christ  Church,"  Kaleigh,  five  hundred  dollars. 
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Item  6th.  I  hereby  give  anri  bequeath  to  the  University  of 
JNorth  Cvirolina,  at  Chapel  Hill,  five  hundred  dollars. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  23d  day  of  July,  A.  D.,  1845. 

LOUIS  D.  HENRY,  [Seal.] 
Signed,  sealed  and  executed  and    published  in    presencie  of 

David  TV.  Stonk, 

C.    L.    HiNTON. 
CODICIL. 

I  hereby  revoke  and  annul  the  above  two  legacies  to  the 
Episcopal  Church,  called  "Chribt's  Church,"  Raltigh,  and  to 
the  University  of  North  Carolina,  at  Chapel  Hill.  I  also 
hereby  direct,  that  all  tlie  property  in  ray  aforesaid  will  devised . 
or  bequeathed  to  my  daugliters,  siiall  be  so  settled  to  their  sole 
and  separate  use,  as  never  to  be  liable  to  the  control,  or  con- 
tracts, or  debts,  of  any  husband  they  may  respectively  have 
at  any  time,  no  matter  how  often  they  marry.  I  reiterate  this, 
lest  it  miglit  not  have  been  clearly  enough  expressed  in  my 
said  will.  Done  under  my  liand  and  seal,  Kaleigh,  3d  Decern 
ber,  A.  D.,  1845. 

LOUIS  D.  HENRY,  [Seal.] 

Said  will  was  admitted  to  probate  at  the  August  Session, 
1846,  of  the  Court  of  Pleas  and  Quarter  Sessions  for  the 
county  of  Wake,  when  the  executrix  therein  named,  duly  qual- 
ified and  entered  upon  the  discharge  of  her  duties. 

That  the  testator  left,  him  surviving,  his  wife  Margaret  M. 
Henry,  and  the  following  children,  to-wit:  Jane  Virginia 
McRae,  then  intermai'ried  witli  the  Jcrj:::^.::t,  I>..:iCc*:^  H. 
!McRae,  Sarah  C.  Manly,  then  intermarried  to  one  John  H. 
Manly,  now  deceased,  Augusta  E.  Henry,  Louis  E.  Henry, 
!Margaret  H.  Haywood,  then  Margaret  H.  Henry,  Mary  Henry 
and  Malvina  D.  Henry. 

After  the  death  of  the  testator,  and  before  the  death  of  his 
liaid  wife,  Augusta  E.  Henry,  intennarried  with  one  Robert 
36 
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P.  Waring  and  died,  leaving  the  defendants,  Thomas  R.  War- 
ing, Louis  D.  Waring,  Robert  P.  Waring  and  Jane  V.  War- 
ing, lier  only  children,  her  surviving,  the  last  named  child  be- 
ing now  an  infant  under  the  age  of  twenty-one  years. 

After  tlje  death  of  the  testator,  and  before  the  death  of  his 
said  wife,  Louis  E.  Henry  intermarried  with  one  Jane  E. 
Masseuburg  and  died,  leaving  him  surviving  Margaret  M. 
Henry  and  Louis  E.  Henry,  his  only  children,  both  of  whom 
are  infants  under  the  age  of  twenty-one  years. 

After  the  death  of  the  testator,  and  before  the  death  of  his 
said  wife,  Margiret  H.  Henry  intermarried  with  the  defen- 
dant, E.  G.  Haywood. 

After  the  death  of  the  testator,  and  before  the  death  of  hit 
said  wife,  Mary  Henry  intermarried  with  the  defendant,  Mat- 
thew P.  Taylor  and  died,  leaving  her  surviving  Henry  Taylor, 
who  also  died  in  infancy  and  unmarried.  The  said  Mattliew 
P.  Taylor  was  duly  adjudicated  a  bankrupt  before  the  dealb 

of  the  testiitor's  said  wife,  and  the  defendant was  dnl^ 

appointed  the  assignee  in  bankruptcy  of  all  his  estate,  propertv 
and  effects. 

After  the  death  of  the  testator,  and  before  the  death  of  his 
said  wife,  Malvina  D.  Henry  intermarried  with  the  defendant 
Douglas  Bell  and  died,  leaving  her  surviving,  the  defendant 
Douglas  Bell,  Jr.,  her  only  child,  who  is  an  infant  nnder 
twenty-one  years  of  age,  and  without  guardian.  The  said 
Malvina  D.  Bell  departed  tliis  life  in  November,  1871,  having 
first  published  her  last  will  and  testimony  in  writing,  ^dierdn 
she  named  the  defendant  Douglas  Bell,  Sr.,  her  sole  execntor, 
and  whereby  she  devised  and  bequeathed  to  him  all  her  estate 
and  property  of  every  description;  wliich  said  will  wasdnlj 
admitted  to  probate  in  the  Probate  Court  of  Wake  county,  in 
the  latter  part  of  the  year  1876. 

Tlie  following  is  a  copy  of  said  will,  made  a  part  of  the 
complaint : 
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"I,  Malvina  D.  Bell,  wife  of  Douglas  Bell,  of  the  city  of 
R  ileigh,  and  State  of  North  O.iroliaa,  being  of  sound  and  dis- 
posing mini  and  memory,  although  in  feeble  health,  do  make 
and  publish  this  my  last  will  and  testament,  as  follows,  that  is 
to  say: 

/^7av^  I  desire  and  bequeath  to  my  belaved  husband,  Douglas 
Bell,  all  my  real  and  personal  estate  of  every  description,  in- 
cluding that  <5onveyed  or  held  by  John  G.  Williams,  trustee, 
or  to  which  I  may  be  entitled  in  any  other  manner,  to  him, 
his  heirs,  executors,  administrators  and  assignees  forever. 

Secttv*i.  I  hereby  appoint  my  husband,  Douglas  Bell,  exe- 
cutor of  my  last  will  and  testament.  In  witness  whereof,  I 
have  hereunto  subscril>ed  my  name  and  affixed  my  seal,  this 
24th  day  of  October,  A.  D.  1871. 

MALVINA  D.  BELL,  [sbal.] 

Signed,  sealed,  published  and  declared  by  the  testatrix  to 
be  ber  last  will  and  testament  in  our  presence,  who  signed  the 
«ame  at  her  request,  in  her  presence,  and  in  the  presence  of 
each  other.  William  Seldbk, 

NoBMAN  Bell." 

In  the  month  of  April,  1874,  the  said  Margaret  M.  Henry, 
widow  and  executrix  of  Louis  D.  Henry,  died  intestate,  and 

on  the  day  of ,  1874,  the  defendant,  Joseph   B. 

Batchelor,  was  appointed  and  duly  qualified  as  administrator 
of  the  said  Margaret ;  and  also  as  administrator  de  bonis  non^ 
cum  test^inientn  annex^^^  of  the  said  Louis  D.  Henry. 

The  said  Margaret,  widow  and  executrix  of  Louis  D. 
Henry,  left  her  surviving,  as  her  next  of  kin,  and  heirs-at-law, 
her  children  and  grandchildren,  the  defendants,  Jane  V.  Mc- 
Rae,  Sarah  C.  Manly,  Margaret  H.  Haywood,  Thomas  B. 
Waring,  Louis  D.  Waring,  Robert  P.  Waring,  Jane  V. 
Waring,  Margaret  M.  Henry,  Louis  E.  Henry  and  Douglas 
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Bell,  Jr.  John  H.  Manly  has  died  since  the  death  of  the  said 
widow  and  executrix. 

Malvina  D.  Ilenry  intermarried  with  Douglas  B3ll  on  the 
llth  day  of  April,  lSo5,  a:i  1  after  a:il  d.iri.ig  ths  lifiti:n3  of 
the  said  widow  and  executrix,  on  the  22d  day  of  July,  1866, 
Margaret  M.  Henry  joined  in  an  indenture  with  one  Alex- 
ander Bell  and  Malvina  D.  and  Douglas  Bell,  wherein  she  as- 
signed and  conveyed  to  Alexander  Bell,  as  trustee,  a  sealed 
note,  bearing  date  January  Ist,  1857,  for  four  thousand  dol- 
lai*s,  payable  to  herself  as  executrix,  and  signed  and  sealed  by 
Thomas  C.  Miller,  J.  T.  Miller,  Frederick  J.  Hill  and  DanieJ 
B.  Baker,  on  which  the  interest  had  been  paid  up  to  January 
Ist,  1861,  which  said  note  she  then  and  tliere  endorsed  in 
blank ;  also,  a  second  note  under  seal,  bearing  date  Junuan 
Ist,  1860,  for  one  thousand  dollars,  payable  to  lierself  as  execih 
trix,  and  signed  and  sealed  by  Tliomas  C.  Miller,  A.  S.  Miller 
and  Fred.  J.  Hill,  on  which  the  interest  had  been  paid  np  t& 
January  Ist,  1861,  which  note  she  endowed  in  blank,  upon 
the  express  trust,  the  said  Alexander  Bell  should  collect  the 
amount  secured  by  said  notes,  or  so  much  thereof  as  ho  conld^ 
by  the  exercise  of  due  diligence,  so  as  to  raise  thereout  a  fund 
of  five  thousand  dollars  and  interest  on  the  same  from  April 
llth,  1666,  and  hold  the  said  fund  for  the  sole  and  separate 
use  of  the  said  Malvina  D.  Bell,  as  a  feme  sole,  during  the 
term  of  her  natural  life.  And  if  she  should  die,  leaving  the 
said  M.  M.  Henry  her  surviving,  and  also  a  child  or  children 
her  surviving,  then  for  tlie  use  and  benefit  of  said  cliild  or 
children,  provided  he,  she  or  they,  should  survive  the  said 
Margaret  M.  Henry. 

To  secure  the  said  fund  of  $5,000  and  interest  in  any  and 
every  event,  and  especially  the  case  of  Alexander  Bell,  sboold 
fail  to  collect  so  much  out  of  the  notes  aforesaid,  the  said  ex- 
ecutrix in  and  by  the  same  deed  of  indenture,  also  conveyed 
to  Alexander  Bell  a  house  and  lot  in  the  city  of  Raleigh, 
known  as  No.  18,  lying  on  the  east  side  of  Fayetteville  street 


Digitized 


by  Google 


JANUARY  TERM,  1876.  565 

Williams,  Trustee,  /'.  Batchelok,  Adm'-.,  Ac,  and  others. 

anci  on  which  she  resided ;  by  way  of  mortgage,  conditional 
to  be  void  in  tlie  event  tfiat  the  said  $5,000  and  interest  from 
the  lltli  day  of  April,  1865,  was  realized  out  of  the  said 
notes,  or  otherwise  paid  into  the  hands  of  the  said  Alexander 
B3II  by  the  executrix. 

The  following  is  a  copy  of  said   deed,  which  was  made  a. 
part  of  tlie  complaint : 

"  This  indenture  made  and  entered  into  this  second  day  of 
July,  A.  D.  1860,  by  and  between  Margaret  M.  Henry,  exec- 
utrix of  Louis  D.  Henry,  deceased,  of  the  first  part,  of  the 
oouaty  and  State  above  written,  and  Alexander  Bell,  of  the 
county  of  Norfolk,  in  the  State  of  Virginia,  of  the  second 
part,  and  Douglas  Bill  and  Milvina  D.  Bell,  his  wife,  both  of 
the  county  and  State  last  aforesaid,  of  the  third  part,  wit- 
nesseth :  That  whereas  Louis  D.  Henry,  deceased,  late  of 
Wake  county,  did,  by  his  last  will  and  testament,  which  has 
been  duly  admitted  to  probate  in  the  Court  of  Pleas  and 
Quarter  Sessions  for  the  county  of  Wake,  after  giving  to  the 
said  party  of  the  first  part  a  life  estate  in  all  his  estate  and 
property,  real  and  personal,  an  1  giving  likewise  to  the  said 
party  of  the  first  part,  whom  he  appointed  liis  sole  executrix^ 
fall  power  and  authority  to  sell  and  dispose  of  any  part  of  hi& 
real  and  personal  estate  for  the  best  prices,  taking  always, 
good  se(nirity,  either  for  the  purpose  of  partition  or  division 
among  his  legatees,  or  for  any  other  purpose  most  advan- 
tageous for  her  or  their  interest,  devise  and  bequeath  as 
follows :  '  All  my  estate,  at  the  said  Margaret  M.  Henry's 
deatli,  I  give,  devise  and  bequeath,  to  be  equally  divided 
among  all  of  my  chihlren  then  living,  and  the  child  or  chil- 
dren of  any  deceased  cliild  of  mine  to  take  the  share  of 
their  parent,  liad  he  or  she  been  living  at  the  death  of  my 
wife.  The  share  or  shares  of  my  said  estate  hereby  given  to 
pay  dauglitei*s,  shall  be  only  to  the  sole  and  separate  use  of  my 
daughters  respectively,  so  as  in  no  wise  to  be  liable  to  the 
4iebt69   liabilities   or  contracts   of   their  respective   husbands^ 
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either  of  those  married  at  my  death  or  who  may  marry  there- 
after, or  of  any  luisband  they  may,  at  any  time,  have  in  tlieir 
lives.  I  enjoin  it  upon  my  dear  wife  to  see  that  proper  suit- 
able  settlements  be  made  of  the  same,  upon  my  daughtere, 
drawn  by  some  lawyer  skillful  in  such  matters  ;*  and  wbeirM, 
tlio  said  party  of  the  first  part  is  willing  to  give  up  her  life 
estate  in  and  to  a  certain  portion  of  the  estate  and  property  of 
the  said  Louis  D.  Henry,  hereinafter  mentioned  and  deeinibed, 
and  is  desirous  of  settling  tlie  said  portions  ai^jording  to  the 
true  intent  and  meaning  of  the  last  will  and  testament  afore 
said  :  Now  therefore,  the  said  Margaret  M.  Henry,  execih 
trix  of  Louis  D.  Henry  as  aforesaid,  party  of  the  first  part, 
for  and  in  consideration  of  the  premises  and  for  th«  further 
consideration  of  five  dollars,  to  her  in  hand  paid  by  the  6»id 
Alexander  Bell,  party  of  the  second  part,  receii^t  whereof  she 
doth  hereby  acknowledge,  at  or  before  the  time  of  sealing  and 
delivering  of  these  presents,  doth  give,  grant,  bargain  and  seD, 
alien,  transfer,  convey,  and  assign  over  and  deliver,  unto  the 
said  Alexander  Bell,  party  of  t^e  scondjart:  F**r4:  k 
certain  note  under  seal,  beai-ing  date  tlie  first  day  of  JaDoaTy^ 
one  thousand  eight  hundred  and  fifty-one,  (1851,)  payable  to 
the  said  party  of  the  first  part,  for  tlie  sum  of  foiir  tlioa««><l 
"dollars,  principal  money,  on  wliicjh  interest  lias  been  paid  up 
to  the  first  day  of  January,  A.  D.  1861,  and  signed  hy 
Thomas  C.  Miller,  J.  T.  Miller,  Fredc^riek  J.  Hill  and  Danid 
B.  Baker,  and  which  I,  the  party  of  tlie  first  part,  have  this 
day  endorsed  in  blank. 

8ec0nfl:  A  certain  other  notc^  under  seal,  bosiring  date  f** 
payment,  one  day  after  January  the  first,  one  thousand  cifsbt 
hundred  and  sixty,  (I860,)  payable  to  the  said  party  of  the 
first  part,  for  the  sum  of  one  thousand  dollars,  principal  moncy^ 
on  which  interest  has  been  paid  up  to  the  first  day  of  Jannwy 
A-  D.  1861,  and  signed  by  Thomas  C.  Miller,  A.  S.  Miller 
and  Frederick  J.  Hill,  and  this  day  endorsed  in  blank  ty  the 
aaid  party  of  the  first  part  j  unto  him,  the  said  Alexander  BeB, 
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the  said  party  of  the  second  part,  to  have  and  to  hold  nnto 
hira,  his  heirs,  executors,  administrators  and  assigns  forever^ 
absolute  and  in  fee  simple ;  upon  the  express  trust,  neverthe- 
less, that  the  said  party  of  tlie  second  part  shall  proceed  dili- 
gently to  collect  the  sums  of  money  secured  by  the  notes  under 
seal,  hereinl)efore  referred  to,  mentioned  and  described,  and 
when  he  has  collected  the  same,  shall  hold  five  thousand  dol- 
lars of  the  said  sum,  and  interest  on  tlie  said  five  thousand 
dollars,  which  has  already  accumulated,  or  whi<*h  may  hereafter 
accumulate,  calculating  from  the  11th  day  of  April,  1865,  for 
the  sole  and  separate  use,  benefit  and  behoof  of  the  said  Mai- 
vina  D.  Bell,  one  of  the  parties  of  the  third  part,  as  a  ferrte 
Sf'U^  without  being  in  any  manner  liable  or  subject  to  the 
debts,  contracts,  responsibilities  or  control  of  her  husband,  the 
said  Douglas  Bell,  the  other  party  of  the  third  part,  or  any 
other  husband  the  said  Malvina  Bell  may  hereafter  at  any 
time  have,  for  and  during  the  natural  life  of  the  said  Malvina 
D.  Bell ;  but  if  the  said  Margaret  M.  Henry  shall  hereaf tef 
die,  leaving  the  aforesaid  Malvina  D.  Cell  her  surviving, 
then,  and  in  that  event,  for  the  sole  and  separate  use  of  the 
aforesaid  Malvina  D.  Bell,  in  like  manner  as  aforesaid  forever, 
and  in  fee  simple  absolutely  ;  but  if  the  aforesaid  Malvina  D. 
Sell,  sliall  die  before  the  aforesaid  Margaret  M.  Henry,  and 
shall  leave  a  child  or  children  survivirg  her,  the  said  Malvina 
D.  Bell,  then,  and  in  that  event,  for  the  use,  benefit  and  be- 
hoof of  such  child  or  children  her  surviving,  as  she  may  here- 
after have,  absolutely  and  in  fee  simple,  provided  the  said 
child  or  children,  or  any  one  of  then*,  survives  his,  her,  or 
their  grand-mother,  the  said  Mai'garet  M.  Henry;  but  if  the 
aforesaid  Malvina  D.  Bell  shall  die  before  the  aforesaid  Mar- 
g^aret  M.  Henry,  leaving  no  child  or  chihir.en  her  surviving,  or 
leaving  a  child  or  children,  which  survives  her,  the  said  Mal- 
vina D.  Bell,  but  which  die,  each  and  every  one  of  tliem^ 
dnring  the  life  of  the  said  Margaret  M.  Henry,  then,  and  in 
that  ev^t,  in  trust  for  such  person  or  persons  as  shall,  upon 
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tliat  contingeuey,  be  entitled  to  the  same,  under  the  limitations 
coutaiiied  in  the  last  will  and  testament  of  said  Louis  D. 
Henry,  deceased,  hereinbefore  referred  to,  and  made  part  of 
this  instrument  for  greater  certainty.  And  it  is  expressly 
covenanted  and  agreed,  by  the  party  of  the  first  part,  and  the 
parties  of  the  third  part,  to  and  with  the  party  of  the  second 
part,  that  the  said  party  of  the  second  part  shall  be  held  re- 
sponsible for  only  as  much,  or  such  parts,  of  the  property 
and  estate  hereinbefore  conveyed  and  transferred,  or  in- 
tended to  be  conveyed  and  transferred,  as  shall  come 
into  his,  the  said  party  of  the  second  part,  actual, 
manual  occupation  and  under  his  absolute  control  and 
possession,  and  that  the  said  party  of  the  second  part 
shall  and  may  pay  over  the  income  arising  from  the  invest- 
ment of  the  trust  fund  liereinbefore  conveyed  and  transferred, 
or  intended  to  be  conveyed  and  transferred,  to  the  said  Mal- 
vina  D.  Bell,  so  long  as  she  lives,  and  her  written  receipt 
shall  be  a  full  voucher  and  discharge  to  the  said  party  of  the 
second  part  for  the  disposition  and  expenditure  of  the  income 
arising  from  the  estate  and  property  last  aforesaid,  and  it  is 
further  covenanted,  agreed  and  granted,  that  the  said  party  of 
the  second  part  is  hereby  and  herein  vested  with  full  power  to 
sell,  convey,  transfer,  collect,  invest  and  re-invest  any  and  all 
property  herein  and  hereby  conveyed  or  intended  to  be  con- 
veyed, and  in  the  same  manner  to  deal  with  any  property  or 
estate  which  may  arise  from  the  investment  of  any  part  or 
portion  of,  or  the  wliolc  of  the  aforesaid  estate  and  pn>pertyj 
or  the  proceeds  aris^ing  therefrom  as  to  him  shall  seem  most 
for  the  advantage  of  his  r''.s/<;/.v  que  it  ui*tM^  and  he  is  autLo^ 
ized  to  invest  in  realty  or  personalty,  as  to  him  siiall  seem 
best,  upon  the  uses  and  trust  hereinbefore  declared.  And  as  to 
the  residue  of  the  sum  ari&ing  from  the  reducing  to  posseadon 
of  the  two  notes  under  seal,  hereinbefore  described  and  speci- 
fied, over  and  above  the  sum  of  five  thousand  dollars,  and  in- 
terest thereon  from  the  eleventh   day  of  April  A.  D.  1865, 
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intended  by  this  instrument  to  be  settled  to  tlie  sole  and  sepa- 
rate use  of  tlie  aforesaid  Malvina  D.  Bell,  if  any  &uv\\  residue 
there  shall  be,  the  said  party  of  the  second  part  shall  pay 
over  and  deliver  the  same  to  the  said  party  of  the  first  part, 
after  deducting  the  cost  of  collection  and  shall  take  her  re- 
ceipt therefor.  And  whereas  it  is  the  intention  of  the  party 
of  the  first  part  to  secure  absolutely,  and  at  all  events,  the 
sum  of  five  thousand  dollars,  with  interest  thereon  from  the 
eleventh  day  of  April  A.  I).  1865,  hereinbefore  conveyed  or 
intended  to  be  conveyed  to  tlie  said  party  of  the  second  part, 
upon  the  uses  and  trusts  hereinbefore  set  forth,  and  whereas, 
such  is  the  uncertainty  of  property,  and  the  remedies  for  the 
collection  of  debts,  in  the  existing  state  of  public  aflfairs,  that 
the  said  party  of  the  second  part  may  fail  to  collect  and 
realize  even  by  using  the  utmost  diligence,  the  said  sum  of  five 
thousand  dollars,  and  the  interest  aforesaid,  or  some  part 
thereof :  Now  therefore,  know  all  men  by  these  presents  that 
the  said  Margaret  M.  Ilenry,  executrix  as  aforesaid,  party  of 
the  fii'st  part,  for  and  in  consideration  of  the  premises,  and 
for  the  further  consideration  of  ten  dollars,  to  her  in  hand 
paid,  by  the  aforesaid  Alexander  Bell,  party  of  the  second 
part,  at  or  before  tlie  time  of  sealing  and  delivering  of  these 
presents,  the  receipt  whereof,  the  said  party  of  the  first  part 
doth  hereby  acknowledge,  doth  give,  grant,  bargain  and  sell, 
alien,  transfer  and  convey  unto  the  said  Alexander  Bell, 
party  of  the  second  part  and  his  heirs,  a  certain  lot,  or  parcel 
of  land,  situate,  lying  and  being  in  the  city  of  Raleigh,  in  tlie 
county  of  Wake,  and  in  the  State  of  Noii;!!  Carolina,  known 
in  the  plan  of  the  said  city  of  Raleigh,  as  lot  number  eigh- 
teen (No.  18)  and  bounded  as  follows :  On  the  west  by  Fay- 
etteville  Street,  on  the  north  by  lot  number  thirty-four  (No. 
34),  on  the  east  by  Wilmington  Street,  and  on  the  south  by 
licnoir  Street,  containing  one  acre  or  thereabouts,  being  the 
Bame  lot  on  which  the  said  party  of  the  first  part  now  resides, 
unto  him  the  said   Alexander   Bell,   the  party  of  the  second 
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part,  to  have  and  to  hold  unto  liim  and  his  heirs  forever  in  fee 
simple. 

The  condition  upon  which  the  above  described  lot  of  land 
is  conveyed,  is  such  that  if  the  said  Alexander  Bell,  using  due 
diligence,  shall  collect  and  realize  tlie  sum  of  live  thousand 
dollars  and  interest  thereon  from  the  eleventh  day  of  April, 
A.  D.  1865,  by  reason  of  the  transfer  of  the  notes,  undo- 
seal,  hereinbefore  specified  and  described,  or  if  tlie  said  Alex- 
ander Bell  sliall  realize  any  part  of  said  sum,  1>y  reason  of  the 
transfer  of  the  notes,  under  setd,  aforesaid,  and  the  said  Mar- 
garet M.  Henry  shall  pay  unto  him,  and  make  good  the  said 
sum  of  five  thousand  dollars,  by  paying  unt^  him  tlie  residue 
thereof,  and  all  interest  thereon,  from  the  eleventh  daj  of 
April,  A.  D.  1865  ;  or  if  tlie  said  Alexander  Bell,  using  due 
dih'gence,  shall  fail  to  collect  any  part  of  the  said  five  thoua- 
and  dollars,  and  interest  as  aforesaid,  and  the  said  Max^garei 
M.  Henry  shall  pay  over  and  deliver  the  whole  of  the  afore- 
said  sum  of  five  thousand  dollars  and  intei*est  thereon  from 
the  eleventh  day  of  April,  A.  D.  1875,  then,  and  in  either  ia 
these  events  last  aforesaid,  the  conveyance  of  the  lot  of  groand 
aforesaid,  is  to  be  void  and  of  no  effect;  otherwise  the  convey- 
ance  of  the  lot  of  land  aforesaid,  is  to  be  in  full  force,  validity 
an  I  eflPect,  and  in  any  aiid  every  event,  all  and  every  other  part 
of  this  indenture  tripartite  is  to  be  and  forever  continue  in  foil 
force  and  effect.  In  testimony  of  all  M'hich,  the  said  party  of 
the  first  part,  the  said  party  of  the  second  part,  and  the  said 
parties  of  the  third  part,  have  hereunto  set  their  hands  and  af- 
fixed their  seals  the  day  and  date  first  above  written. 

M.  M.  HENRY,  Ex'tx,,  [Seal.J 
ALEXANDER  BELL,  [Seal.] 
DOUGLAS  BELL,  £Scal.] 

MALVINA  D.  BELL.  [SeaLJ 

During  the  lifetime  of  Alexander  Bell,  M.  D.  Bell  and  H. 
M.  Henry,  executrix,  the  two  notes  aforesaid,  by  the  ooajseiit 
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of  all  the  parties  interested,  were  placed  in  the  hands  of  the 
defendant,  W.  S.  Mason,  an  attorney  of  this  C50urt,  for  eoUec-^ 
tion,  and  the  plaintiff  is  informed  and  believes  that  said  de- 
fendant has  collected  a  portion  of  said  notes,  and  has  still  a 
part  of  the  fund  derived  therefrom  in  his  hands,  for  which  he 
declares  his  readiness  to  account  and  to  pay  over  such  balance 
as  may  bo  found  in  his  hands,  as  shall  bo  directed  by  the  judg 
ment  and  decree  of  the  court.  The  plaintiff  is  also  informed 
by  said  Miison,  that  ho  expects  to  realize  a  still  larger  amount 
than  he  has  ns  yet  succeeded  in  collecting,  but  that  in  no  event 
woald  a  suttiiiiont  ainouat  be  realized  therefrom  to  pay  all  the 
fund  of  five  thousand  dollars  and  interest  thereupon  as  afore- 
said. 

Alexander  Bell  died  some  time  prior  to  the  15th  of  Sep- 
tember, 1869,  and  after  his  deaths  under  proceedings  regularly 
instituted  in  tlie  Superior  Court  of  "Wake  county,  returnable 
to  Fall  Term,  1869,  the  plaintiff  was  by  the  judgment  and 
decree  of  said  court  substituted  for  the  said  Alexander  Bell, 
deceased,  as  trtistee  in  and  under  the  aforesaid  deed  of  the 
date  of  July  2nd,  1866. 

After  the  plaintiff  became  sadi  trustee  and  during  the  life 
of  the  said  Malvina  D.  Bell,  she  on  the  3d  day  of  June,  1870, 
drew  an  order  in  favor  of  A.  M.  Lewis  on  the  plaintiff,  her 
trustee,  for  the  sum  of  $500,  with  interest  from  the  3d  day  of 
June,  1871,  which  the  plaintiff  accepted,  to  be  paid  when  he 
recived,  as  her  tnistee,  funds  of  hers  which  be  had  a  right  to 
apply  to  the  satisfaction  of  said  debt.  The  plaintiff  insists 
that  under  these  circumstancies  the  said  Malvina  D.  Bell  had 
no  power  to  appoint  any  portion  of  said  sum  for  the  benefit 
of  her  husband,  Douglas  Boll,  by  her  last  will  and  testament, 
vatil  the  plaintiff  had  received  enough  thereof  to  pay  off  said 
liability. 

The  complaint  demands  judgment : 

1.  That  the  defendant  W.  S.   Mascm,  account  with  the^ 


Digitized 


by  Google 


572  IN  THE  SUPREME  COURT. 


Williams,  Trastee,  v,  Batohbl'>r,  AdmV.,  Ac,  and  others. 


plaintiff  for  such  sums  as  he  has  collected  on  the  two  sealed 
notes  mentioned  in  the  complaint. 

2.  That  an  account  be  taken  to  ascertain  how  mnch  can  be 
realized  from  said  notes,  and  also  to  ascertain  what  balance  of 
the  fund  of  $5,000,  and  interest  from  the  11th  of  April,  1865, 
will  remain  unsatisfied,  after  applying  all  that  can  be  realized 
from  said  notes  to  the  satisfaction  of  said  fund. 

3.  That  the  house  and  lot  in  the  city  of  Raleigh,  specified 
in  the  complaint,  be  sold,  and  so  much  of  the  proceeds  of  snch 
sale  as  are  necessary  for  that  purpose,  be  applied  to  the  satisr 
faction  of  said  fund  of  five  thousand  dollars  and  interest,  and 
-the  residue  thereof  be  disposed  of  under  the  direction  of  the 
court. 

The  defendants  Joseph  B.  Batchelor,  as  administrator  it 
boftia  fiorty  uin  Usttw  nfo  // /#//<a^// of  Louis  D.Henry,  and  alsoas 
•administrator  of  M.  M.  Henry,  deceased,  Duncan  K.  McRae  and 
Jane  V.  McRae  his  wife,  Sarah  0.  Manly,  Ed  Graham  Hay- 
wood and  Margaret  H.  Haywood  iiis  wife,  with  the  other  de- 
fendants, jointly  and  severally,  filed  their  answer,  alleging, 
substantially  the  following  facts  : 

They  admit  the  truth  of  the  facts  alleged  in  the  complaint 
and  consent  to  a  sale  of  the  real  estate  specified  and  described 
therein,  under  an  order  of  the  court ;  the  proceeds  to  he  held 
under  the  control  of  the  court,  until  the  several  and  respective 
rights  of  the  parties  to  this  action  have  been  decided,  and  tlien 
io  a  division  of  the  same,  in  accordance  with  said  decision. 

In  addition  to  the  facts  set  out  in  the  complaint,  these  de^ 
fendants  say,  that  during  the  life  time  of  Malvina  D.  Bdl, 
only  six  hundred  dollars  was  paid  her  on  a(*^ount  of  the  said 
fund  of  five  thousand  dollars,  the  same  being  the  interest 
thereon  between  the  11th  day  of  April,  1855,  and  the  llA 
day  of  April,  1867.  The  said  Malvina  D.  Bell,  died  on  the 
8th  day  of  November,  1871,  at  which  date  there  was  due  her 
in  her  own  right,  and  over  which  she  had  full  power  of  dispo- 
^ion    by   will,  thirteen   hundred    and   seventy-five    dollars 
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($1,375)  on  account  of  the  accumulated  interest  on  said  fund.. 

Tlie  defendant  Douglas  Bell  was,  at  the  date  of  the  deatJi 
of  the  said  Malvina  D.  Bell,  indebted  to  the  intestate,  Marga- 
ret M.  Ilenry  (then  living,  now  deceased),  as  executrix  of 
Louis  D.  Ilenry,  deceased,  in  the  sum  of  $1,050,  with  interest 
thereon  from  the  1st  day  of  January,  1870,  and  that  no  part 
of  said  debt  has  been  paid  by  the  said  Douglas  Bell,  either  to 
Margaret  M.  Henry,  executrix,  during  her  life,  or  to  the  defen- 
dant Batchelor  since  her  decease,  except  as  hereinafter  stated. , 

After  the  death  of  the  said  Malvina  D.  Bell,  and  the  pro- 
bate of  her  will  and  the  qualilication  of  her  husband,  Douglas 
Bell,  as  executor  thereof,  the  said  Douglas  Bell  being  the 
sole  legatee  named  therein,  assigned  to  the  intestate  M.  M^ 
Henry  (then  living,  now  deceased),  as  executrix  of  Louis  D. 
Henry,  all  his  right,  title  and  interest  in  and  to  the  accumu- 
lated interest  aforesaid ;  amounting  to  $1,375,  to  be  applied 
when  realized  to  the  debt  of  $1,050,  and  interest  thereon  from 
the  first  day  of  January,  1870,  which  he  owed  to  the  said  M., 
M.  Henry,  deceased. 

At  the  time  when  said  assignment  was  made,  no  part  of 
said  interest  had  been  collected  by  the  defendant  Mason,  but 
since  the  assignment  was  made,  he  has  collected,  and  now  has 
in  his  possession,  twenty-five  hundred  dollars,  or  thereabout, 
raised  upon  the  aforesaid  sealed  notes.  The  defendants  insist 
that  $1,375  of  the  said  $2,500,  ought  to  be  paid  to  the  de- 
fendant J.  B.  Batchelor  as  administrator,  &c.,  of  Louis  D.. 
Henry,  deceased,  as  a  part  of  the  estate  of  said  Hemy,  and 
that  if  the  whole  of  said  fund  of  $1,376  ought  not  to  be  so 
pniu  to  iiitj  defendant  Batchelor,  then  that  all  which  remains 
of  said  $1,375,  after  paying  off  and  discharging  the  di'aft  for 
$500  mentioned  in  the  complaint,  ought  to  be  paid  to  the  de- 
fendant Batchelor  as  aforesaid. 

The  defendants  answering  further,  say,  that  the  assignee  in 
bankruptcy  of  the  defendant,  Matthew  P.  Taylor,  was  one 
William  R.  Empie,  who,  after  discharging  all  his  duties  as 
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assignee,  and  winding  up  the  afiFairs  of  said  bankrupt,  died  in 
November,  A.  D.  1874r,  and  no  assignee  has  since  been  ap- 
pointed tosuexjeed  him,  because  there  was  no  estate  of  the  said 
bankrupt  left  unadministered,  at  tlie  death  of  said  Empie. 
The  defendants  insist,  that  the  assignee  of  said  bankrupt  has 
not  now,  nor  ever  at  any  time,  had  any  interest  in  the  subject 
matter  of  this  action,  fior  any  right,  title,  or  claim  in  the 
estate  property  and  effects  of  Louis  D.  Henry,  deceased.  That 
if  said  assignee  ever,  at  any  time,  had  any  such  right,  title, 
interest  or  claim,  he  has  long  since  forfeited  the  same  by  his 
failure  to  prosecute  the  same  within  two  years  after  he  was  so 
appointed. 

That  Louis  D.  Henry  was  not  seized  and  possessed  of  the 
lot  of  ground  mentioned  in  the  pleadings  at  the  time  of  his 
decease,  but  that  after  his  decease,  and  during  the  lifetime  of 
M.  M.  Henry,  executrix,  she,  as  executrix  of  Louis  D.  Heniy, 
deceased,  loaned  to  the  defendant,  Duncan  K.  McBae,  certain 
moneys  belonging  to  the  estate  of  her  testator,  and  took  from 
the  said  defendant,  to  herself  as  executrix,  a  deed  of  mortgage 
<5onveying  said  lot  to  her,  to  secure  the  repayment  of  said 
moneys. 

Afterwards  the  said  executrix,  with  other  moneys  belonging 
to  the  estate  of  her  testator,  purchased  from  the  said  ddea- 
dant  the  equity  of  redemption  in  said  lot,  and  procured  the 
same  to  be  conveyed  to  her,  as  the  executrix  of  Lonis  D. 
Henry,  deceased. 

The  defendants  insist  that,  by  reason  of  such  mortgage  and 
purchase,  made  as  aforesaid,  the  said  lot  bec^ame  a  part  of  the 
personal  estate,  in  the  hands  of  the  executrix,  and  the  proceeds 
arising  from  the  sale  thereof  ought  to  be  paid  to  the  defen- 
dant, Batchelor,  administrator  rf<j  bonis  non^  &c.,  of  Louis D. 
Henr}',  deceased,  as  a  part  of  the  assets  of  said  estate,  or  ditt 
if  the  whole  of  the  proceeds  ought  not  to  be  so  paid,  th«i 
4;hat  so  much  as  remains  after  paying  off  the  plaintiffs  demand 
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onglit  to  be  paid  to  said  Batchelor,  administrator,  ^fe  hmif*  rum^ 
&c.,  as  a  part  of  the  assets  of  Louis  D.  Henry,  deceased. 

The  defendant,  Msison,  filed  an  answer,  admitting  the  truth 
of  the  allegations  contained  in  the  complaint,  and  alleging 
substantiallj  as  follows: 

He  brought  suit  to  Spring  Term,  1867,  of  Wake  Superior 
Court,  upon  the  two  notes  mentioned  in  the  complaint,  at 
whi(;h  terra  the  defendants  therein,  to  postpone  judgment, 
under  a  statute  of  this  State,  paid  ten  per  cent,  thereof  and 
cost,  to-wit,  $750. 

The  defendant  paid  $650  of  said  amount  to  Alexander 
Bell,  timstee  of  Malvina  D.  Bell,  and  the  residue,  after  pay- 
ment of  cost  and  charges,  to-wit,  $49.82,  was  directed  to  be 
held  to  pay  any  further  cost,  &c. 

At  October  Term,  1867,  of  said  court,  judgments  were 
obtained  upon  said  notes,  which  were  duly  docketed  in  Wake. 
and  New  Hanover  counties,  and  A.  Empie  an  attorney,  re- 
siding in  Wilmington,  retained  to  forward  collection  in  New 
Hanover  county. 

Thomas  C.  Miller  and  Fred.  J.  Hill,  both  of  whom  are  now 
deceased,  were  the  only  parties  to  said  notes,  from  whom,  at 
any  time  since  this  defendant  has  had  charge  of  the  same,  any 
portion  thereof  could  be  collected. 

During  the  year  1874r,  there  was  collected  $1,420.40  which 
after  deducting  $142  cost  and  charges,  left  in  the  hands  of 
the  defendant  $1,278.44. 

During  the  time  said  notes  have  been  in  the  hands  of  de 
fendant,  he  has  also  been  the  attorney  of  Mrs.  M.  M.  Henry, 
and  as  such,  took  from  Douglas  Bell  an  assignment  of  all  his 
interest  in  said  two  notes,  to  said  M.  M.  Henry,  to  secure  and 
pay  a  debt  due  her  from  him. 

The  defendant  deeming  the  first  payments  to  be  properly 
applied  to  the  payment  of  interest  on  said  notes,  paid  $755.10 
of  said  $1,218.44,  towards  said  debt  of  Mrs.  M.  M.  Henry, 
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leaving  $52-5.34,  which  has  been  deposited  in  the  State  Na- 
tional Bank  at  Raleigli. 

Daring  tlie  year  1875,  there  has  been  collected  $1,348.45, 
which  after  deihicting  $134.80  for  costs  and  charges,  was  also 
deposited  in  said  Bank;  and  the  total  amount  remaining  in 
the  liands  of  the  defendant  is  $1,781.91,  which  he  is  ready  to 
pay  to  the  j)laintiff  when  required  by  the  court. 

There  will  probably  be  collected  early  in  next  year,  about 
$1,400,  toward  the  satisfaction  of  said  two  notes. 

The  defendant  Waring,  tiled  an  answer  sul>stantially  the 
same  as  tlie  answer  of  tlie  defendants  Batdielor  and  others, 
herf  inbefore  set  out. 

The  defendants  Marga?*et  M.  Henry  and  Louis  E.  Henry  by 
tilt ir  mother  and  guardian  ntl  l,tfn»^  tiled  an  answer  which 
after  setting  out  the  allegations  contained  in  the  answer  of 
the  dt  fendants  Bateheh)r  and  others,  lirst  herein  staf^d,  fur- 
ther alleged  :  Tliat  at  the  time  of  the  death  of  the  said  Louis 
D.  Henry,  he  was  seised  and  possessed  of  a  large  estate  and 
property,  exceeding  in  value  $120,000.00,  all  of  whicli  imme- 
diately after  his  decrease  went  into  the  possession  and  undo* 
the  control  of  his  wife,  as  his  executrix,  and  guardian  by  his 
will  of  his  minor  children.  That  she  made  large  settlements 
out  of  said  estate,  upon  several  of  the  children  of  the  said  Louis 
D.  Henry,  and  among  such  settlements  she  advanced  sevenl 
thousand  dollars  to  his  son,  Louis  E.  Henry,  the  father  of 
these  defendants  ;  that  she  wasted  and  expended  a  portion  of 
said  estate  ;  that  she  lost  a  considerable  part  thereof  by  the 
event  of  the  recent  war,  and  by  other  acts  of  mismanagein^t 
uiiu  uiiuvuidrtb.e  iiiisioi  i une  ;  uiut  lLiuuuj  the  bajJ  estate  anu 
property  was  greatly  reduced  in  amount  and  value  and  at  tlie 
date  of  the  death  of  the  said  M.  M.  Henrj-  but  little  thereof 
remained  for  division  among  the  ultimate  legatees  of  tJje  said 
M.  M.  Henry,  consisting  of  some  houses  and  lots  in  FayetteviDe, 
almost  valuelefs,  and  some  three  hundred  dollars,  or  therea- 
bout in  money  invested,  and  of  the  interest  in  lot  No.  18,  in 
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the  city  of  Raleigh,  wliich  remained  after  satisfjing  the  re- 
quirements of  the  mortgage  to  Alexander  Bell,  trustee. 

The  said  M.  M.  Ilenry  was  entirely  insolvent  at  the  date  of 
her  death,  and  left  no  assets  wherewith  to  replace  that  portion 
of  the  estate  of  her  testator,  which  she  had  lost,  wasted  or 
eloigned  during  her  lifetime. 

For  many  years  previous  to  her  death,  these  defendants  and 
their  jnother  lived  with  the  said  M.  M.  Henry  at  her  resi- 
dence on  said  lot  No  18,  and  she  assisted  with  such  means  as 
she  had  left,  in  their  maintenance,  support  and  education,  and 
in  the  maintenance  and  support  of  their  mother,  but  she  did 
not  leave  any  charges  against  these  defendants  on  ac(;ount 
thereof,  nor  so  far  as  these  defendants  are  informed  and  be- 
lieve, expect  them  to  repay  her  therefor  ;  nor  did  the  said  M. 
M.  Honry  during  her  life  time  make  any  other  advances  to 
the  defendants,  or  either  of  them,  or  any  settlement  upon  them 
or  either  of  tliem,  out  of  the  estate  and  property  of  their 
grandfather,  Louis  D.  Henry. 

Unless  they  are  chargeable  in  their  grandfather's  estate, 
with  such  sums  of  money  as  were  advanced  by  the  said  M. 
M.  H3nry,  to  their  father,  L.  E.  Hanry,  during  her  life  time, 
all  of  which  was  expended  by  the  said  L.  E.  Henry  before  his 
death,  and  none  of  which  have  come  to  these  defendants. 
They  have  received  no  part  of  the  legacy  limited  to  them  by 
their  said  grandfather's  will. 

That  if  the  whole  of  the  plaintiffs  claim  is  paid  out  of  the 
proceeds  of  the  sale  of  lot  No.  18,  after  satisfying  the  same^ 
there  will  not  remain  enough  of  said  proceeds,  when  added  to 
all  tlie  amount  of  the  estate  and  property  of  their  grandfather, 
now  in  tne  hands  of  tne  defendant,  Josepn  B.  Barcheior,  ad- 
ministrator, fie  bovia  no7i.  &c.,  to  advance  them  equally  with 
the  defendant,  Douglas  Bell,  the  younger,  and  the  other  lega- 
tees of  their  said  grandfather's  estate. 

The  defendants  insist  that  the  whole  of  the  proceeds  arising 
from  lot  No.  18,  ought  to  be  paid  into  the  hands  of  the  de- 
37 
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fen^l-uit,  Joseph  B.  Batchelor,  administrator  de  bonis  non^  &c, 
of  Louis  D.  Heiirj,  deceased,  to  he  held  by  him  until  it  can 
be  ascertained  upon  an  account  taken  among  all  the  ultimate 
legatees  of  Louis  D.  Henry,  dec'd,  what  portion  of  said  pro- 
ceeds these  defendants  are  entitled  to  make  them  equal  with 
the  other  legatees,  and  whether  the  claim  of  the  plaintiff  can 
be  satisfied  and  paid  out  of  the  proceeds  of  said  sale,  in  full 
without  disappointing  the  equitable  claim  and  demand  of  these 
defendants  on  said  proceeds  of  sale. 

Doiigljis  Be'l,  Jr.,  by  J.  H.  I  lemming,  his  guardian  ad  liiem 
filed  an  answer  admitting  the  facts  alleged  in  the  complaint, 
and  c(Uihcnting  to  a  sale  of  the  real  estate  mentioned  therein, 
under  an  order  of  the  court,  the  proceeds  thereof  to  be  hdd 
under  the  control  of  the  court  until  the  rights  of  the  parties 
to  the  «nction  might  finj  IJy  be  adjudicated. 

The  defendant,  M.  P.  Taj  lor,  filed  an  answer,  disclaiming 
any  interest  in  the  property  or  estate  mentioned  in  tJie  com- 
plaint. 

At  June  Term,  1875,  Joseph  B.  Batchelor  was  appointed  a 
commissioner  to  sell  the  land  specified  in  the  pleadings,  the 
same  being  known  as  lot  No.  18,  in  the  plan  of  the  city  d 
Raleigh,  upon  certain  terms  set  out  in  the  decree  for  sale ; 
and  the  commissioner  was  ordered  to  report  at  the  next  term 
of  the  court. 

It  was  further  ordered,  adjudged  and  decreed  that  E.  G. 
Haywood,  Jr.,  be  appointed  a  commissioner,  to  inquire  and 
report  at  the  next  term  of  the  court : 

1.  What  amounts  have  been  collected  by  the  defendant,  V. 
S.  M^fion,  on  account  of  the  sealed  notes,  specified  and  de^ 
scribed  in  the  pleadings  ? 

2.  Wlien  said  amounts  respectively  were  received  by  eaid 
said  Mason  ?  What  disposition  he  has  made  of  the  same,  or 
any  part  thereof  ?  And  what  amount  thereof  remains  in  ht 
hands? 

3.  What  amount  remains  yet  charged  upon  lot  No.  IS,  id 
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the  city  of  Kaleigli,  for  the  benefit  of  the  plaintiff,  after  ap- 
plying all  credits,  if  any  amounts  have  been  paid  by  paid  Mason 
to  the  plaintiff  or  his  predecessor  in  office,  or  on  any  other 
lawful  account,  and  also  the  balance  in  the  hands  of  said 
Mason,  if  any  to  bo  now  applied  as  a  credit  ? 

At  January  Term,  1876,  the  marriage  of  the  defendant, 
Margaret  M.  Henry,  was  suggested,  and  tliereupon  Joseph  O. 
Wilcox,  tlie  Imsband  of  the  said  defendant,  was,  by  consent 
of  all  the  parties  to  the  action,  made  a  party  defendant,  and 
adopted  for  himself  the  answer  filed  in  behalf  of  his  ^vife. 

At  Fall  Term,  1875,  the  said  commissioner  filed  his  report, 
\vlii(?li  is  substantially  as  follows  : 

1.  The  defendant,  W.  S.  Mason,  collected  on  said  notes, 
l>€tween  the  1st  day  of  April,  1867,  and  the  Ist  day  of  May, 
1875,  various  sums,  in  tlie  aggregate  amounting  to  $3,518.89, 
aiirl  the  commissioner  also  charged  liim  with  $11.67,  interest 
upon  a  sm  dl  portion  of  said  funds  which  remained  in  his 
liands,  btl  )nging  to  the  estate  of  Mrs.  Malvina  D.  Bell. 

2.  Of  said  amount  there  yet  remains  in  the  hands  of  said 
Mason  the  sura  of  $1,776.83,  and  also  the  said  $11.67  of  in- 
terest. 

3.  The  said  Mason  expended  of  the  amounts  received  by 
him,  and  paid  out  on  account  of  the  parties  entitled  to  the 
jiame,  during  the  time  this  fimd  was  in  his  hands,  the  aggre- 
gate sum  of  $1,742.06. 

4.  The  principal  fund  charged  upon  the  lot  of  land  in  the 
city  of  Raleigli,  was  $5,000,  bearing  interest  from  the  11th 
day  of  April,  1865.  Mrs.  M.  D.  Bell  died  on  the  8th  day  of  No- 
vember, 1871.  The  interest  on  said  principal  up  to  the  date 
of  her  death  was  $1,973.33,  of  which  $600  was  paid  to  hej* 
during  her  lifetime.  The  residue,  amounting  to  $1,373.33, 
waa  not  receive<l  by  her,  and  the  greater  part  thereof  has  been 
<tolleeted  by  the  said  Mason  since  her  death. 

6.  The  interest  on  said  $5,000,  from  the  8th  of  November, 
1871,  to  the  4th  day  of  October,   1875,  which  belongs  to  the 
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plaintiff  as  trustee  for  Douglas  Bell,  Jr.,  amounts  to  $1171.66. 

6.  The  whole  sum,  principal  and  interest,  before  redudng 
it  by  deducting  the  amount  collected  by  said  Mason  on  the 
notes,  and  applicable  thereto,  is  $8,144.99.  The  amonnts  re- 
ceived by  Mason  on  said  notes,  after  deducting  the  expenses  of 
collection,  aggregate  $3,131.83,  leaving  a  balance  charged  on 
said  lot,  at  this  date,  of  $5,013.16. 

The  commissioner  further  finds  that  the  said  Mason  will 
probably  collect  hereafter  on  said  notes  about  $1,350,  wliki 
ought  to  be  applied  to  reducing  the  balance  yet  due  and 
charged  upon  the  lot. 

7.  Of  the  balance  in  the  hands  of  said  Mason,  $l,158i0 
belongs  to  the  plaintiff,  as  trustee  for  Douglas  Bell,  Jr.,  and 
ought  to  be  paid  by  said  Mason  to  him,  and  the  residue  of 
said  balance  in  the  hands  of  Mason  and  the  $16.67  of  interert, 
amounting  to  $630,  belongs  to  the  estate  of  Mrs.  Malvina  D. 
Bell,  and  ought  to  be  applied  to  the  satisfaction  of  an  order 
drawn  by  the  said  M.  D.  Bell  on  John  6.  Williams,  trustee,  io 
favor  of  A.  M.  Lewis,  dated  June  3d,  1870,  and  now  held  bj 
W.  II.  H.  &  R.  S.  Tucker  &  Co.,  and  amounting  at  this  dale, 
principal  and  interest,  to  $630. 

Upon  the  hearing  tliere  was  no  dispute  about  the  facts,  tat 
the  following  rulings  of  the  commissioner  were   excepted  to: 

1.  The  cost  and  expenses  incurred  and  expended  by  W.  S. 
Mason  in  collecting  the  several  amounts  upon  said  notes  were 
$387.06.  The  commissioner  deducted  the  same  from  the 
gross  sum  collected  by  Mason  before  applying  it  as  a  credit,  to 
rednce  the  amount  charged  on  lot  No.  18,  and  so  reduced  that 
credit  to  $3,131.83  ;  whereas  if  the  credit  had  been  applied 
before  such  deduction,  the  same  would  have  amounted  to 
$3,518.89.  Mason  acted  as  attorney  for  Alexander  Bdl, 
trustee,  in  said  collections.  The  defendant  Batchelor,  as  ad- 
ministrator, claimed  that  the  credit  ought  to  be  applied  befw 
said  deduction  was  made.  The  commissioner  held  otherwise, 
and  the  said  defendant  excepted. 
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2.  Mrs.  M.  D.  Bell,  on  the  3d  day  of  June,  1870,  drew  a 
draft  on  the  plaintiff  in  the  following  words  and  figures : 

$500.  Baleigh,  June  3d,  1870. 

Please  pay  to  Mr.  A.  M.  Lewis,  live  hundred  dollars,  and 
charge  to  my  separate  estate  in  your  hands,  without  interest 
for  one  year. 

MALYINA  D.  BELL. 

To  Jno.  G.  Williams,  Esq.,  Trustee,  Raleigh. 

At  the  date  when  said  draft  was  drawn,  Mrs.  M.  Bell  was  a 
married  woman,  and  her  husband,  Douglas  Bell,  Sr.,  contem- 
poraneously endorsed  the  same. 

When  the  draft  was  presented  to  the  plaintiff  he  accepted 
the  same  in  the  following  terms : 

Accepted,  to  be  paid  as  soon  as  Mrs.  Bell's  funds  come  into 
my  hands. 

JOHN  G.  WILLIAMS,  Trustee. 

A.  M.  Lewis,  who  held  said  draft,  assigned  the  same  by  en- 
dorsement to  W.  H.  H.  &  R.  S.  Tucker  &  Co.,  who  have  held  it 
ever  since.  At  the  date  of  this  transaction,  the  plaintiff  was 
substituted  in  the  place  of  Alexander  Bell,  deceased,  as  trus- 
tee for  Mrs.  M.  D.  Bell,  but  had  no  ready  money  of  hers  in 
his  hands,  and  W.  S.  Mason  had  only  $39.82  of  the  fimd  in 
his  hands,  whicli  was  the  remnant  of  the  first  collection  made 
by  him  in  1867. 

Mrs.  M.  D.  B3II  milo  a  will  before  her  doath,  whereby  she 
gave  her  husband,  Douglas  Bell,  Sr.,  "all  my  real  and  per- 
sonal estate,  of  eveiy  description,  including  that  conveyed  or 
held  by  John  G.  Williams,  trustee,  or  to  wliich  I  may  be  en- 
titled in  any  other  manner,"  and  made  her  husband  the  execu- 
tor of  said  will.     This  will  has  been  duly  admitted  to  probate 
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in  the  Probate  Coitrt  of  Wake  eounty,  and  DongLis  Bell  quali- 
fied  as  executor  thereof. 

On  the  26tli  day  of  September,  1873,  being  indebted  in  a 
large  amount  to  Mrs.  M.  M.  Henry,  deceased,  >n\(i  Douglas 
Bell  assigned  to  her  all  his  interest,  &e.,  in  the  notes  and  judg- 
ments thereon  which  Mason  was  tlien  cngiged  in  colle<*ting. 

On  July  3d,  1874,  said  Mason  collected  $1,420.44,  on  ac- 
count of  said  notes,  from  which  lie  deducted  $142,  leaving  in 
his  hands,  including  the  $39.82  aforesaid,  $1,318.22.  On  the 
first  day  of  May,  1875,  Mason  made  a  furtlier  collection, 
which,  together  with  the  sum  last  ufores;iid,  the  interest  due 
Mrs.  Bell  at  the  date  of  her  death,  is  made  up. 

On  the  19th  day  of  April,  1875,  Mason  paid  the  defendant, 
Batchelor,  administmtor,  &c.,  out  of  the  fund  of  $1,373.83, 
the  sum  of  $755,  in  part  satisfaction  of  his  clai;:]  under  the 
aforesaid  assignment  of  Douglas  Bell,  Sr.,  and  retained  the 
residue  thereof,  which,  with  the  interest  tliereon  to  date, 
amounts  to  $630,  to  pay  off  the  said  draft  held  by  W.  H.  H. 
&  B.  S.  Tucker  &  Co. 

It  was  insisted  by  the  plaintiff  that  he  was  entitled  to  re- 
ceive the  said  sum  of  $755,  for  the  benefit  of  the  trust  fund, 
and  that  Mason  had  made  a  misapj  lication  of  the  same.  The 
commissioner  held  otherwise,  an<l  the  plain ti^T  exceptcd. 

The  defendant,  Batchelor,  adniini?trat()r,  c:  •.,  i:i->i^ted  that 
Mason  ought  not  to  apply  the  said  sum  of  v^SO,  remaining  in 
his  hands  to  the  satisfaction  of  the  draft  of  Mi's.  Bell,  held  bj 
W.  H.  H.  &  R.  S.  Tucker  &  C(».,  as  aforesiiid,  but  that  the 
same  should  be  paid  to  him  as  adnJnistiator,  in  part  satisfac- 
tion and  discharge  of  the  assigmiiciit  of  Douglas?  Bell,  as 
aforesaid. 

The  commissioner  held  that  said  sum  of  $630  ought  to  be 
applied  to  satisfy  the  said  draft  of  Mrs.  M.  D.  Bell  and  the 
defendant,  Batchelor,  administrator,  ike,  excepted. 

Detailed  accounts  accompany  the  report  of  the  commis- 
sioner, setting  out  specifically  the  <hite  and  lunounts  of  receipts^ 
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and   disbursements,   Ac,  but  it  is  unnecessary   t<^  insert  the 
same. 

Upon  the  hearing  of  the  action,  a  jury  and  also  any  refer- 
ence to  ascertain  the  facts  were  waived  by  all  the  parties  there- 
to, and  it  was  agreed  that  all  the  matters  of  fact  set  out  in  the 
complaint  of  the  plaintiff,  and  in  the  several  answers  of  tlie 
defendants,  were  true,  all  the  parties  plaintiff  and  defendant 
assenting  thereto. 

Upon  the  state  of  facts  set  out  in  the  pleadings,  it  was 
claimed  by  the  plaintiff  that  he  was  entitled  to  receive  the 
whole  of  his  claim,  out  of  the  proceeds  arising  from  tlic  sale 
of  lot  No.  18,  notwithstanding  the  alleged  riglits  of  the  de- 
fendants, Margaret  M.  Wilcox  and  Lewis  fl  Henry,  and 
Joseph  B.  Batchelor  administrator  r/e  hwnix  mm^  tier. 

It  was  claimed  by  the  last  named  defendants,  that  tlie  plain 
tiff  was  entitled  to  receive  only  so  much  of  the  said  proceeds, 
as  would  make  the  share  of  his  C'-ftfyf  qu  traf.  Donglis  Bell, 
Jr.,  of  the  estate  of  Louis  L>.  Henry,  deceased,  equal  to  the 
share  of  the  defendants,  Margaret  M.  Wilcox  and  Louis  E. 
Henry,  of  the  same  estate;  and  that  the  whole  of  tlie  proceeds 
arising  from  the  sale  of  said  lot,  ought  to  be  pai<I  into  the 
hands  of  Joseph  B.  Bitchelor,  ad.ninistrator  d-^  hf.-'i\-nn„^ 
dbc^  of  Louis  D.  Henry,  deceased,  to  be  held  by  liin,  until  it 
could  be  ascertained  upon  an  account  taken  anio::j;  :dl  the  ul- 
timate legatees  of  Louis  D,  Henry,  deceased,  what  portion  of 
said  proceeds  the  defendants,  Margaret  M.  Wilcox  and  Louis 
E.  Henry,  were  entitled  to,  in  order  to  ni  ik'3  the.u  equal  with 
the  other  legatees,  and  whether  the  claim  of  the  plaintiff  could 
be  paid  in  full  out  of  the  proceeds  of  said  sale,  without  dis- 
appointing and  denying  the  equal  equitable  claim  and  demand 
of  the  said  last  mentioned  defendants. 

Upon  this  point,  the  opinion  of  his  Honor  was  with  the 
plaintiff  and  against  the  defendants,  to  which  ruling  and  the 
decree  made  in  pursuance  thereof,  the  defendants,  Jaseph  B. 
Batchelor,  admiuistrator  de  b<nuis  tttfn^  ct't .,  and  J.  O.  Wilcox 
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and  his  wife  Margaret  M.  Wilcox,  and  Loais  E.  Henry,  ex- 
cepted. 

Tlie  defendant,  Joseph  B.  Batchelor,  administrator  ^e  h^nU 
ftf*fi.  &c.,  also  excepted  to  so  much  of  the  decretal  order  of 
the  court,  overruling  his  first  and  second  exceptions  to  the 
report  of  the  commissioner,  E.  G.  Haywood,  Jr. 

At  January  Term,  1876,  the  following  final  decree  was 
made: 

In  this  action,  the  report  of  Joseph  B.  Batchelor,  Esq., 
heretofore  appointed  commissioner  to  sell  the  lands  speeiticd 
and  described  in  the  pleadings,  is  filed ;  and  there  being  no 
exception  taken  thereto,  the  same  is  in  all  respects  confirmed ; 
and  it  appt^aring  therefrom,  that  L.  Rosenthal  has  become  the 
purchaser  of  said  Ian  Is,  at  the  price  of  seven  thousand  four 
hundred  and  fifty  ($7,450)  dollars,  of  wliich  sum  he  has  paid  in 
cash  to  said  commissioner  ($1,862.50)  eighteen  hundred  and 
sixty-two  dollars  and  fifty  cents,  and  has  given  his  notes  for 
the  residue  as  required  by  the  order  of  sale.  It  ?*  onirtfd^ 
adjfpiyed  and  decretd^  that  the  said  Joseph  B.  Batchelor,  as 
commissioner  as  aforesaid,  proceed  to  coUecit  the  residue  of 
said  purchase  money,  as  it  falls  due,  and  that  upon  the  pay- 
ment of  the  last  installment  thereof,  and  of  all  the  other  in- 
stallments, and  the  interest  that  may  accrue  thereon,  that  he 
execute  a  deed  in  fee  simple  to  the  said  L.  Kosenthal  and  his 
heirs  for  said  land.  It  in  further  or  ttretf^  afijutyeii  at.ii  r/*- 
creedj  that  the  said  Joseph  B.  Batchelor,  as  commissioner  as 
aforesaid,  after  retaining  out  of  said  purchase  money,  five  pej 
cent  thereof,  whicli  is  hereby  allowed  him  for  his  services  in 
making  sale,  and  collecting  and  disbursing  the  proceeds  thereof, 
and  executing  title  to  tlie  purchaser,  applying  the  residue  to 
the  satisfaction  of  the  simi  of  five  thousand  and  thirteen 
($5,013.16)  dollars  and  sixteen  cents,  with  the  interest  on  five 
thousand  dollars  thereof  from  the  4th  day  of  October,  1875, 
until  paid,  due  and  owing  to  the  plaintiff  as  trustee  of  Dong- 
las  Bell,  the  younger ;  but  if  the  defendant  Mason  shall  here- 
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after  mako  farther  collections,  on  account  of  the  notes  speci- 
fied in  the  pleadings,  the  amount  which  the  said  Mason  shall 
so  collect,  is  to  be  first  applied  to  the  satisfaction  of  said  debt, 
due  said  trustee,  Williams,  and  the  said  Batchelor  is  to  satisfy 
the  residue  tliereof  after  the  application  of  the  payment  made 
by  said  Mason ;  and  if  said  Batchelor  shall  have  paid  the 
whole  of  said  debt,  before  said  Mason  shall  have  ma(ie  any 
further  collection  and  payment  as  aforesaid,  then  the  said 
Mason  is  to  apply  such  collection  to  replace  pro  t(inP»j  tlie 
amount  so  paid  by  said  Batchelor,  and  shall  pay  the  amount 
so  <'^llected  to  said  Batchelor  as  administrator  de  bonis  von^ 
cum  tt^Httimento  anvext>j  of  Louis  D.  Henry,  deceased.  And 
any  residue  of  said  proceeds  of  sale  which  may  remain  in  the 
hands  of  said  Batchelor,  he  is  to  retain  as  administrator  de  fMnria 
non^cum  tet*tomentt^  anvextfy  of  Louis  D.  Henry,  deceased. 

From  so  much  of  this  decree  as  applies  the  proceeds  of  sale 
to  the  satisfaction  of  the  debt  claimed  by  the  plaintiff,  the  de- 
fendants Joseph  B.  Batchelor,  administrator,  &c.,  and  Joseph 
O.  Wilcox  and  wife,  and  Louis  E.  Henry,  appealed. 

And  the  defendant,  Joseph  B.  Batchelor,  also  appeals  from 
80  much  of  the  order  made  at  Fall  Term,  1874,  as  overruled 
the  first  and  second  exceptions  to  the  report  of  conmiissioner 
Haywood. 

ILiywood^  for  appellants. 
L  wisy  contra. 

Feasson  C.  J.  The  main  question  depends  upon  the  con- 
fitniction  of  the  will.  That  is  so  plain,  that  it  is  difficult  to 
discuss  it,  or  to  see  any  reason  for  having  made  it  a  subject  of 
litigation. 

Tiie  testator  gives  to  each  of  his  children  an  equal  share  of 
his  estate,  subject  to  the  life  estate  of  his  wife  in  the  whole — 
and  he  appoints  her  sole  executrix  of  his  will  and  guardian  of 
his  children,  and  he  provides  that  in  case  of  the  death  of  any 
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one  of  Ills  children  before  the  death  of  his  wife,  the  child  or 
children  of  such  deceased  child,  shall  stand  in  the  place  of  tlie 
parent  and  be  entitled  to  such  part  of  his  estate  as  the  de- 
(teiibcd  child  would  be  entitled  to  at  the  death  of  his  wife,  Iiad 
he  been  then  living. 

The  will  then  cx>nfer8  upon  the  executrix  power  to  allot  the 
children  in  her  life  time,  upon  marriage  or  arrival  of  age, 
(this  is  a  necessary  implication)  such  part  of  tlie  share  of  his 
Citato,  to  wlucli  the  child  may  be  entitled,  as  she  may  in  her 
<llbcretion  think  proper,  with  an  express  injunction  that  the 
suiii  advanced  to  any  of  his  daughters  must  be  secured  to 
their  sole  and  special  use;  he  makes  no  such  provision  in  re- 
gard to  his  only  son.  This  is  the  only  discrimiuatioa  made 
bt'tween  his  daughters  and  his  son.  The  executrix  so  unde^ 
stoo  1  the  will,  and  acted  on  her  power.  After  the  son  arrived 
at  age,  she  allotted  to  him  an  amount  about  the  same  as  she 
liatl  given  to  the  daughters ;  he  died  in  her  life  time.  Suppose 
he  had  survived  her,  of  course  he  would  in  the  final  diNOsicm 
have  taken  subject  to  the  amount  advanced.  His  children 
Ciiii  only  take  what  he  would  have  been  entitled  to  at  his 
motlier's  death. 

^Vc  concur  with  the  view  taken  by  the  Commissioner  in  re- 
gard to  tlie  two  mutters  excepted  to,  and  see  no  error  in  the 
Older  confirming  the  report. 

Tills  opinion  will  be  certified. 

Pkr  Curiam.  Judgment  afiirraed. 
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RICHMOND  COLE   v.    THE   CAROLINA   CENTRAL   RAILWAY 

COMPANY. 

It  is  not  error  in  the  court  below  to  refuse  to  dismiss  an  action  against  a 
railroad  company,  on  the  ground  that  the  court  had  not  jurisdiction 
thereof,  because  the  charter  of  the  defendant's  company  provides  the 
manner,  in  which  a  party  injured  by  the  construction  of  its  road,  shall 
proceed  to  recover  dnranges,  where  the  complaint  does  not  allege  that 
the  cause  of  action  arose  from  the  construction  of  said  road. 

This  was  a  motion  in  the  cause  heard  before  Bttxtouy  J,,  at 
Fall  Term,  1875,  of  Kichmond  Superior  Court. 

The  complaint  was  filed  at  Fall  Term,  1873,  alleging  that 
the  defendant  had  changed  the  course  of  a  certain  stream,  and 
claiming  damages  therefor. 

At  Fall  Term,  1874,  the  CAse  was,  by  consent,  referred  to 
two  referees,  with  leave  to  choose  an  umpire  in  case  of  disa- 
greement, the  award  to  be  made  a  rule  of  court.  The  referees 
chosen  refused  to  act.     No  answer  has  ever  been  filed. 

At  Fall  Term,  1875,  the  defendant  moved  the  court  to  dis- 
miss the  action  on  the  ground  that  the  court  had  no  jurisdic- 
tion thereof,  because  tlie  plaintiff  can  only  pursue  the  remedy 
prescribed  by  the  charter  of  the  defendant  company.  It  was 
a  fact,  disputed  by  the  counsel,  whether  the  damages  com- 
plained of,  were  incidental  to  tlie  construction  of  the  road,  and 
necessarily  occasioned  thereby.  The  counsel  for  the  plaintiff 
c6ntending  that  it  was,  the  counsel  for  the  defendant  contend- 
ing  tliat  it  was  not. 

His  Ilonor  refused  to  dismiss  the  action,  because  the  com- 
plaint does  not  allege  that  the  damages  are  caused  by  the  lo- 
cation of  the  defendants'  road  upon  the  lands  of  the  plaintiff.. 

From  this  ruling  of  his  Honor,  the  defendant  appealed. 

i^teele  cfe   W^ifkevj  Utrtwge,  and  Btcsbee,  for  appellant- 
JSAaw  and  Hindale^  contra. 
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Pearson,  C.  J.     For  the  reason  by  his  Honor,  we  concur 
in  his  opinion. 

Per  Curiam.    Ko  error.  Judgment  affirmed. 


HERRING  &  PARRELL  ©.  HOTTBNDORP  &  HAS^AGAN. 

The  aathority  of  an  Agent  to  collect  debts,  in  the  absence  of  evidence  of 
the  8)>ffciHl  employment  of  the  agent,  or  the  general  usage  of  the  bun- 
ness,  or  the  habits  of  ilealing  between  the  parties,  raising  a  presump* 
tion  to  the  contnry,  does  not  imply  an  aathority  to  release  a  debt. 

Evidence  tending  to  show  ^*  that  A  was  an  agent  for  the  plaintifT  in  sel- 
ling safes,  exchanging  safes  and  collecting  notes,**  is  no  evidence  of 
authority  to  release  a  debt  contracted  in  the  course  of  such  business. 

Civil  Aoriojf,  tried  before  Henry ^  J,  at  December  (Special) 
Term,  1875,  of  New  Hanover  Superior  Court. 

Tlie  plaintiff,  in  1873,  through  their  agent,  one  Spire,  sold 
to  the  defendant  an  iron  safe,  for  two  hundred  and  thirty  dol- 
lars, payable  by  note  at  four  months  after  the  execution 
tliereof.  The  defendants  signed  and  delivered  to  Spiro,  a 
written  order  for  the  safe.  On  the  26th  of  April,  1873,  the 
plaintiffs  delivered  the  safe  to  the  Lorrillard  Steamship  Com- 
pany in  New  York  for  shipment  to  Wilmington,  and  the  safe 
iR^as  shipped  by  said  company  on  the  steamer  Francis  Wright, 
and  the  defendants  notified  of  the  shipment. 

During  the  passage  to  Wilmington  tlie  steamer  was  lost  at 
eea  with  all  her  cargo,  including  the  safe. 

The  defendant,  Hashagan,  was  introduced  as  a  witness,  and 
testified:  That  Spiro,  the  agent  of  the  plaintiffs,  through 
whom  he  purchased  the  safe,  was  frequently  in  Wilmington, 
acting  as  the  agent  of  the  plaintiffs,  selling  safes  and  coUettt- 
ing  notes  for  the  plaintiffs.     In  the  month  of  August,  1873, 
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Spiro  came  to  Wilmington  and  visited  the  store  of  the  defen- 
dants, and  had  some  conversation  with  them  in  regard  to  the 
safe.  The  counsel  for  the  plaintiff  objected  to  the  admission 
in  evidence  of  tliis  conversation.  The  objection  was  over^ 
ruled  and  the  plaintiffs  excepted. 

The  witness  then  testified :  That  Spiro  asked  him  for  the 
note  that  had  been  sent  him  by  the  plaintiffs  to  sign,  and  upon 
receiving  the  same,  tore  it  in  pieces,  and  stated  that  as  the 
safe  had  been  lost  on  the  steamer  Frances  Wright,  he  would 
release  the  defendants  from  all  liability  on  ac<iount  thereof, 
and  that  he  would  send  them  another  in  place  of  it.  The  de 
fondants  have  never  received  any  safe. 

The  counsel  for  the  plaintiff  asked  his  Honor  to  charge  the 
jury: 

1.  That  there  was  no  evidence  that  Spiro,  as  agent  of  th& 
plaintiffs,  had  authority  to  release  the  defendants. 

2,  That  the  said  release  was  without  consideration,  and  not 
binding  upon  the  plaintiffs. 

The  court  declined  tlie  instructions  prayed  for,  and  charged 
the  jury:  That  it  was  for  them  to  say  from  the  evidence, 
whether  Spiro  had  the  authority  to  constitute  him  a  proper 
agent  to  release  the  defendants ;  that  upon  that  point  the  evi- 
dence was  conflicting;  and  that  the  facts  deposed  to  by  Has- 
hagan  constituted  some  evidence  of  such  an  authority,  and  if 
they  believed  that  Spiro  had  the  authority  to  make  contracts 
for  the  sale  and  exchange  of  safes,  and  had  charge  of  the 
business  of  the  plaintiff  in  that  line  here,  then  he  did  have  the 
authority  to  release  the  defendants  and  cancel  the  contract^ 
and  they  would  find  a  verdict  for  the  defendants. 

The  jury  found  this  issue  in  favor  of  the  defendants.  It 
was  admitted  that  if  the  release  by  Spiro  was  not  binding 
upon  the  plaintiffs,  then  they  were  entitled  to  judgment  as 
prayed  for  iu  the  complaint. 

The  plaintiffs  moved  for  judgment  n0n  obstante  veredicto^ 
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Motion  overruled.     Motion  for  a  new  trial.     Motion  over 
ruled,  and  the  plaintiflFs  appealed. 

A.  T.  ik  J,  Lmfhn,  for  the  appellants. 
lin-^iieU^  contra. 

Settlk,  J.  The  question  for  determination  is  this:  Did 
Spiro,  the  agent  of  the  plaintiflFs.  have  authority  to  rtlcuife  tlie 
del>t  duo  from  the  defendants  to  the  plaintiflFs  ? 

The  only  evidence  bearing  upon  this  question  is  that  of 
Hashagan,  one  of  the  defendants,  who  testifies  that  Spiro. 
through  whom  he  purchased  the  safe,  was  frequently  in  Wil 
mington,  acting  as  the  agent  of  the  plaintiflFs,  selJlng  i^"ffh 
(xchm^giny  nnf^a^  and  ciilltcthig  yoUsfor  the phit hi'tffs.  Tbat 
sometime  in  August,  1873,  Spiro  asked  the  witness  for  tk 
note  that  had  been  sent  by  the  plaintiflFs  to  be  signed,  and  on 
receiving  the  note  tore  it  to  pieces,  and  stated,  that  as  the  fiaft 
had  been  lost  on  the  steamer  Francis  Wright,  he  would  rtlm^ 
them  from  all  liability  on  account  of  the  safe,  and  that  be 
would  send  them  another  in  the  place  of  it,  and  tliat  defen- 
<1ants  have  never  received  any  safe. 

Does  this  testimony  furnish  any  evidence  that  Spiro  bwl 
authority  to  release  the  debt  due  from  the  defendants  \ 

Authority  to  collect,  does  not,  by  any  means,  imply  an  aif 
thority  to  release  a  debt. 

Parsons,  in  his  work  on  contracts,  says,  "  one  known  to  V 
an  agent  to  settle  claims,  and  with  specific  authority  to  thi> 
eflFect,  cannot  be  supposed  to  have  authority  to  commute  them." 
And  it  is  said  in  Story  on  Agency  §99,  "  An  agent  employe*! 
to  receive  payment,  is  not,  imless  some  special  anthority  bt- 
yond  the  ordinary  reach  is  given  to  him,  clothed  y^nXXx  author 
ity  to  commute  the  debt  for  another  thing ;  or  to  release  it 
upon  a  composition  ;  or  to  pledge  a  note  required  for  the  debt, 
or  the  money  when  received ;  or  to  submit  the  debt  or  demand 
to  arbitration ;  unless,  indeed,  the  particular  employment  <»f 
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the  agent,  or  the  general  usage  of  tlie  business,  or  the  habits 
of  dealing  between  the  parties  should  raise  a  presumption  the 
otlier  way." 

In  the  case  before  us  there  is  nothing  to  raise  a  presumption 
contrary  to  the  general  rule. 

The  agent,  very  generously  attempted  to  i^eleam  the  debt 
due  Ills  principal  without  any  consideration  whatsoever,  and 
actually  promised  to  send  another  safe. 

Ojr  conclusion  is  that  his  H;)rior  sh-^ull  have  charged  the 
jury  that  there  was  no  evidence  of  such  an  agency  as  would 
authorize  Spiro  to  release  the  debt. 

Let  the  ju  Igmcat  prayed  for  in  the  complaint,  be  entered 
here,  in  accordance  with  the  case  agr.ed. 

Pek  Curiam.  Judgment  accordingly. 


STATE  P.  WARREN  HARE. 

Upon  the  trinl  of  an  indictment  for  an  assault  by  poisoning:  Hdd^  that 
the  court  below  erred  in  admitting  evidenc^e  t'ndin^  to  » how  that 
"the  defendant's  house  was  a  general  re8i»rt  for  thieves."  T.»f  State 
cannot  put  the  defendant's  character  in  issue. 

Where,  upon  the  trial  of  such  indictment,  the  witnesses  for  t*  o  defen- 
dant were  sworn  and  sent  out  of  the  court  room :  Held^  that  it  was 
error  to  refuse  to  allow  the  defendant  to  examine  a  witness  who  was 
not  present  when  the  other  witnesses  were  sworn  and  sent  out,  and 
came  in  during  the  trial,  but  did  not  hear  the  ezamliiati^n  of  the 
other  witnesses. 

Indictment  for  an  assault  by  poisoning,  tried  before  WatU^ 
J.J  and  a  jury,  at  January  Term,  1876,  of  the  Superior  Courl 
of  Wake  county. 

When  the  case  was  called  for  trial,  the  counsel  for  the  State 
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moved  the  court  that  the  witnesses  for  the  defendant  shotild 
Lave  tlie  court  room,  and  the  motion  was  allowed.  Aecord- 
i.igly,  the  witnesses  were  sworn  and  sent  out  of  the  court 
room.  The  counsel  for  the  defendant  informed  the  court  that 
there  were  two  witnesses  for  the  defence  who  were  not  present, 
but  were  within  the  call  of  the  court,  and  would  be  sent  for  and 
examined  by  the  defendant.  During  the  trial,  Charles  Lane, 
one  of  these  witnesses,  was  called,  and  when  put  upon  the 
stand,  was  asked  by  the  court  if  he  had  not  been  standing  in 
the  court  room.  He  replied  that  he  had,  and  that  he  did  not 
hear  the  testimony  of  tlie  preceding  witness,  during  whoee 
examination  he  came  in.  The  counsel  for  the  defence  insisted 
on  examining  the  witness,  but  the  court  ordered  him  to  stand 
aside.     The  defendant  excepted. 

Robert  Crossan,  the  prosecutor,  was  asked  by  the  prose- 
cuting attorney  if  he  had  not  been  specially  deputized  as  s 
policeman  in  the  city  of  Baleigh,  to  watch  defendant's  neigh- 
borhood and  house,  as  being  a  general  resort  for  thieves  and 
dissipated  characters  ?  The  defendant  objected  to  the  ques- 
tion as  an  attack  upon  his  character,  and  as  not  being  compe- 
tent evidence  to  prove  a  motive,  unless  it  were  shown  that  the 
defendant  knew  the  prosecutor  had  been  so  specially  deputiiei 
There  was  no  evidence  that  the  defendant  had  any  soch 
knowledge,  but  the  prosecuting  attornay  commented  uponthis 
evidence  in  his  argument  as  evidence  of  a  motive,  and  of  a 
bad  character.  The  question  was  allowed  to  be  asked  by  the 
court,  and  the  defendant  excepted. 

There  was  a  verdict  of  guilty,  and  the  defendant  moved 
for  a  new  trial.  The  motion  was  overruled  and  the  defendaat 
moved  in  arrest  of  judgment.  Motion  overruled  and  judg- 
ment pronounced.     Defendant  appealed. 

Attorney  General  Hargrove^  A.  McLean  and  BuAee  i 
Bu8ft€€y  for  the  State. 

Fumell  and  Paoe^  for  the  defendant. 
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Readb,  J.  It  was  error  to  allow  the  State  to  offer  evidence 
tending  to  show  that  the  '^  defendant's  house  was  a  general 
resort  for  thieves."  The  State  cannot  put  the  defendant's 
character  in  issue. 

2.  It  was  also  error  to  refuse  to  allow  the  defendant  to  ex- 
amine a  Mritness  who  was  not  present  when  the  other  witnesses 
were  sworn  and  sent  out,  and  who  came  in  during  the  trial, 
bat  had  not  heard  the  examination  of  the  other  witnesses. 

There  is  error.    This  will  be  certified. 

Per  Cusiam.  Venire  de  novo. 


MARY  A.  REAVES  and  others  v.  ORE  KNOB  COPPER  COMPANY. 

A  deed  as  follows:  '*Thia  deed  witnesseth  that  I  J.  H.,  have  this 
day  9old  and  l>y  these  presents  do  convey  unto  G.  R.  one-sixteenth 
part  of  my  half  of  all  the  mineral  contained  in  a  certain  tract  of 
land,  &c.  This  deed  therefore  is,  that  I  convey  unto  the  said  G.  R. 
and  his  heirs  and  assigns  forever,  one-sixteenth  part,  &c.,"  shows* 
upon  its  face  that  the  grantor  intended  to  convey  the  mines  and  min- 
erals in  and  upon  s*iid  land,  and  the  word  ^  sold  *'  in  the  connectioi^ 
in  which  it  is  used,  ex  vi  termini^  imports  a  valuable  consideration, 
and  rebuts  the  presumption  of  a  resulting  use  to  the  grantor,  which, 
would  defeat  the  operation  of  the  deed. 

Case  Agreed,  tried  before  MitcheUy  J,^  at  Spring  Term, 
1872,  of  Ashe  Superior  Court. 

The  plaintiffs,  all  heirs-at  law,  of  one  Jesse  B.  Reaves, 
claim  that  they  are  tenants  in  common  with  the  defendant^ 
and  have  title  to  one  thirty-second  part  of  certain  lands,  de- 
scribed in  the  complaint,  and  ask  that  their  share  may  be  de- 
4slared,  and  the  premises  sold  for  the  purpose  of  making  par- 
tition. 

38 
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The  defendant  denies  the  tenancy  in  comnaon,  and  alleges 
sole  Beisure  in  itself,  and  for  the  purpose  of  settling  the  right 
of  the  parties,  all  questions  as  to  the  jurisdiction  of  the  cooit 
are  waived. 

It  is  admitted  that  the  title  to  the  Ian  is  and  minerals  in  con- 
troversy, was  originally  in  one  Jesse  B.  Keaves,  the  ancestor 
of  the  plaintiffs,  and  that  the  defendant  claims  the  same 
through  mesne  conveyances. 

All  these  lands,  land  and  minerals,  by  mesne  conveyance 
dating  back  to  1854,  are  owned  by  the  defendant,  except  the 
one-thirty-second  part  thereof  which  is  the  slibject-matter  of 
this  ccmtroversy. 

On  the  15th  day  of  August,  1853,  Jesse  B.  Heaves  did  as- 
sign and  deliver  to  one  George  T.  Heaves  a  paper  writing, 
purporting  to  be  a  deed,  and  purporting  to  convey  one 
thirty-second  part  of  the  miuercils  in  sai  1  lanl  to  said  Riaves, 
being  that  part  now  in  controversy.  Of  which  paper  writiag, 
the  following  is  a  copy : 

^^  This  deed  witnesseth,  that  I,  Jesse  B.  Beaves  havedffi 
day  sold,  and  by  their  presents,  do  convey  unto  George  T. 
Heaves  one-sixteenth  part  of  my  half  of  all  the  mineral  that 
is  in  a  certain  tract  of  land.  Peak's  creek,  in  the  county  of 
Ashe  and  State  of  North  Carolina,  and  known  as  the  Ore 
Knob,  containing  fifty  acres  ;  tliat  John  W.  Martin  te 
purchased  the  half  of  said  mineral  from  me.  This  deed 
therefore  is,  that  I  convey  unto  the  said  George  T,  Heaves 
and  his  heirs  and  assigns  forever,  one-sixteenth  part  of  mj 
lialf  of  all  the  minerals  of  all  kinds  that  said  tract  of  land 
may  contain,  to  him  and  his  heirs  forever.  In  teetimoe; 
whereof,  I  have  hereunto  set  my  hand  and  affixed  my  seal, 
this  16th  day  of  August,  1853. 

Enterlined  before  assigned. 

[Signed]  J.  B.  HEAVES,  [Skai.] 

Attest: 

A.  B.  McMillan,  Jurat. 
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Jesse  B.  Reaves  died  intestate  in  tlie  year  1863,  and  the 
plaintiffs  are  his  heirs-at-law,  and  as  sncli  entitled  to  the  one 
thirty-second  part,  as  claimed,  unless  their  title  was  divested 
by  the  foregoing  deed,  winch  was  not  registered  until  the 
year  1875.  It  is  admitted  that  the  Ian  3  rem  lined  unoccupied 
from  the  year  1859,  until  1872,  when  the  defendant  took  deeds 
for  all  the  shares  in  said  Ian  1,  the  share  in  controversy  being 
purchased  from  George  T.  Reaves. 

His  Honor,  after  argument,  rendered  judgment  in  favor  of 
the  defendant,  and  the  plaintiff  appealed. 

ScM  &  Caldwell,  for  appellant. 

Folk  ifc  Arwfield^  Smith  cj6  Stnmg  and  Jones^  contra. 

Pearson  C.  J.  It  is  settled,  that  under  the  Act,  1715,  a 
deed  duly  registered  has  the  effect  of  a  feoffment ;  and  no 
consideration  is  necessary  in  order  to  pass  the  legal  estate. 

It  was  conceded  on  the  argument,  mines  and  minerals  not 
severed  from  the  land,  are  land,  and  may  be  conveyed  in  the 
same  way,  and  will  descend  in  the  same  way. 

So  the  C4ise  turns  upon  the  effect  of  the  deed,  Jesse  H. 
Heaves  to  G-eorge  T.  Reaves,  set  out  in  the  case. 

The  plaintiff  takes  the  position,  the  deed  was  made  without 
consideration,  and  there  being  no  declaration  of  a  use,  there  was 
a  resulting  use  in  the  grantor  which  drew  back  the  legal  estate. 

It  is  familiar  learning,  if  a  feoffment  be  made  for  consider- 
ation, the  feoffee  acquires  title.  If  a  feoffment  be  made  with- 
out consideration,  the  feoffor  may  declare  the  uses,  or  he  may 
reserve  to  himself  a  power  to  declare  the  uses  at  any  future 
time,  or  he  may  give  to  another  the  power  to  declare  uses, 
and  so  much  of  the  use  as  is  not  thus  disposed  of,  results  io 
the  feoffor.  If  there  be  no  declaration  of  a  use  and  no  power 
of  appointment,  it  follows  that  the  entire  use  results  to  the 
feoffor.  The  statute  brings  to  it  the  entire  legal  estate  ;  the 
feoffment  has  no  practical  effect  and  was  a  vain  thing. 
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The  plaintiffs'  counsel,  in  a  very  learned  argument,  contends 
that  such  is  the  case  in  regard  to  the  operation  of  the  deed 
under  consideration. 

It  is  insisted  for  the  defendant,  the  deed  was  made  for  a 
valuable  consideration;  and  he  relies  upon  the  words,  "This 
deed  witnesseth  tliat  I,  Jesse  H.  Heaves  //a?^  this  day  M 
and  by  these  presents  do  convey  unto  George  T.  Keaves,"  &c. 

So  the  case  is  narrowed  down  to  this,  does  the  import  and 
meaning  of  the  words  "  have  this  day  sold "  rebut  the  pre- 
sumption of  a  resulting  use  in  the  feoffor  which  would  draw 
back  the  legal  title  ? 

We  have  seen  that  a  declaration  of  a  use,  or  a  power  of 
appointment  rebuts  the  presumption  of  a  resulting  use,  except 
as  to  so  much  of  the  use  as  is  not  disposed  of.  It  is  learning 
equally  familiar,  if  A  buys  and  pays  for  a  tract  of  land  and 
directs  title  to  be  made  to  6  without  a  declaration  of  the  use, 
there  is  a  resulting  use  to  A;  but  if  B  is  the  son  of  A,  the  re- 
lation rebuts  the  presumption  of  a  resulting  use ;  so  if  a 
father  makes  a  feoffment  to  a  son,  the  relation  rebuts  the  pre- 
sumption of  a  resulting  use. 

The  whole  current  of  the  authorities  show  that  the  court 
^ieizes  upon  any  circumstaqce  to  rebut  the  presumption  of  a 
resulting  use,  when  no  part  of  the  use  is  disposed  of,  under  the 
maxim  *'  td  res  mngiM  vateat  quant  pereatr  and  will  not  readflj 
come  to  the  conclusion  that  the  parties  have  done  an  idle  act 

This  deed  shows  upon  its  face  that  Jesse  Keaves  intended 
to  convey  the  "  mines  and  minerals"  to  George  Keaves;  and 
as  we  think  the  word  "  sold  "  in  the  connection  in  which  it 
is  used,  imports,  ex  vi  ierminij  that  the  deed  was  made  for  a 
valuable  consideration,  so  as  to  rebut  the  presumption  of  a 
resulting  use,  which  would  defeat  the  operation  of  the  deed 
and  make  the  action  of  the  parties  a  vain  thing.  There  is  no 
error.    Judgment  below  affirmed. 

Pbb  Cubiah.  Judgment  affirmed. 
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An  irregular  judgment  rendered  at  one  term  may  be  set  aside  at  a  sub- 
sequent term,  independent  of  the  provisions  of  the  C.  C.  P. ;  but  sm 
erroneous  judgment  cannot  be  set  aside  at  a  subsequ  nt  term. 

An  erroneous  judgment  is  one  rendered  according  to  the  course  and 
practice  of  the  court,  but  contrary  to  law.  An  irregular  judgment 
is  one  rendered  contrary  to  the  course  and  practice  of  the  courts,  as  a 
judgment  without  service  of  process. 

The  power  of  amendment  extends  only  so  far  as  to  make  the  record 
speak  the  truth ;  and  the  record  cannot  be  so  amended,  as  to  show 
what  ought  to  have  been  done,  but  only  what  toas  done. 

{Cowles,  Adm'r.,  v.  Hayei^  69  N,  C,  Rep  40S,  cited  and  approved.) 

Motion  in  the  cause,  heard  before  Buxton^ «/.,  at  Spring 
Term,  1 875,  of  Union  Superior  Court. 

The  plaintiff  held  a  note  upon  both  of  the  testators  of  the  de- 
fendant,  given  during  the  late  war,  and  payable  in  Confede- 
rate money.  Both  of  the  testators  died  during  the  war,  leav- 
ing each  a  last  will  and  testament,  which  have  been  duly 
proved  in  Union  county.  The  defendant  Cureton  qualified  as 
the  executor  of  W.  J.  Cureton,  and  the  defendant  Yarboro 
qualified  as  the  executrix  of  G-.  W.  Yarboro. 

The  plaintiff  instituted  an  action  against  the  defendant  at 
Fall  Term,  1867,  of  Union  Superior  C  >urt. 

The  case  came  on  for  trial  at  Fall  Tei-m,  1869,  being  No. 
32,  of  the  civil  issue  docket  of  that  term.  Tlie  only  plea 
relied  on  was  "Fully  administered."  No  jury  was  empan 
nelled,  but  judgment  was  entered  up  as  follows:  "Judgment 
according  to  note,  subject  to  scale,  and  subject  to  the  same 
order  as  in  No.  1."  The  case  No.  1,  referred  to,  was  a  case 
entitled,  I).  A.4]ovivgtjt>n  v.  Ilnnpttm  Iluntl*y  and  EUs'ti 
IlanUey^  Executors  of  Thomas  ILtntleyyVa  which  case  at  Fall 
Term,  1868,  the  following  entries  appear : 

"  General  issue ;  specially,  the  executors  of  Thomas  Huntley 
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plead;  Former  jndgraent  of  debts  of  equal  dignitj  before 
notice ;  Retainer ;  Fully  administered  ;  Property  sold  by  au- 
thority of  Act  of  Assembly;  and  bonds  and  notes  not  yet 
collected. 

Judgment  according  to  note  filed. 

It  is  ordered  by  the  court  that  no  execution  issue  against 
the  defendants  Ellison  and  John  Huntley,  Executors  of  Thoa. 
Hutttley,  deceased,  until  f urtlier  proceedings  are  had  brfore 
the  clerk   to  ascertain  the  state  of  the  assets  of  their  testatof .'' 

It  is  stated  by  way  of  explanation  of  the  judgment  and 
order  in  No.  1,  that  the  plea  of  "  general  issue  "  was  not  relied 
on,  but  only  the  protecting  pleas  of  the  executors  and  the 
order  was  made  by  tiie  court  under  the  idea  that  the  Act  of 
1868-69,  relating  to  estates  of  deceased  persons  was  applica- 
ble to  administrations  granted  before  its  passage.  The  effect  of 
the  judgment  was  merely  to  ascertain  the  debt,  leavuig  the  quel- 
tion  of  assets  to  be  determined  thereafter  before  the  deric. 
The  course  adopted  in  No.  1,  was  followed  as  a  precedeot, 
hence  the  reference  thereto. 

In  1870,  upon  proc*«edings  properly  instituted,  in  the  Probate 
Court  of  Union  county  Cureton  was  removed  from  his  offiec  ai 
executor  and  John  N.  Davis,  the  largest  creditor  of  the  testa- 
tor, was  appointed  administrator  rfe  bonu  uon  widi  the  ^1 
annexed  of  W.  J.  Cureton,  deceased.  And  Davis,  as  admin- 
istrator lie  htfUB  noit^  after  notiite  to  the  plaintiff,  Thomaa  D. 
Wolfe,  moved  the  court  to  set  aside  the  judgment  and  order 
rendered  at  Fall  Term,  1869,  and  reinstate  the  case  so  far  as 
the  estate  of  W.  J.  Cureton  is  concerned,  upon  die  civil  iisi^ 
docket. 

The  plaintiff  resisted  the  motion,  and  moved  the  court  to 
reform  the  judgment  uuncjH*^  turn  as  of  Fall  Term,  1869, 
into  a  judgment  q»t"nth  ,  as  upon  the  admission  of  the  plea, 
"fully  administered." 

His  Honor  upon  the  hearing  directed  the  order  made  at  Fall 
Term,  1869,  to  be  stricken  out,  but  refused  the  motion  to  set 
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aside  the  jndgraent ;  and  granted  the  motion  of  the  plaintiff. 
From  the  mlingof  the  coml,  the  defendant  Davis  appealed. 

BntUey  BaiiU  dk  Mordecai^  for  the  appellant. 
WiUon  dk  Son^  contra. 

Bkadb,  J.  A  judgment,  however  ^^rrnn^ov*^  rendered  at  dne 
term,  cannot  be  set  aside  at  a  subsequent  term.  But  a  judg- 
ment  irrtyut^tr^  rendered  at  one  term  may  be  set  aside  at  a 
subsequent  term.  (We  are  not  speaking  of  the  power  under 
the  Code  of  Civil  Procedure  to  vacate  a  judgment  within  a 
year  for  mistake,  Ac,  which  is  not  appUcable  to  our  case.) 
An  erroneous  judgment  is  one  rendered  according  to  the  course 
and  practice  of  the  courts,  but  contrary  to  law ;  as  where  it  is 
for  one  party,  when  it  ought  to  be  for  the  other ;  or  for  two 
little,  or  too  much.  An  irregular  judgment  is  one  contrary  to 
the  course  and  practice  of  the  courts ;  as  judgment  without 
service  of  process. 

Li  our  case,  the  judgment  against  the  defendant  at  Fall 
Term,  1869,  was  irregular,  because  there  stood  his  plea  of 
"  fully  administered"  undisposed  of.  And  therefore  it  may 
be  set  aside.  Vowlen  v.  lliiyrH^  69  N.  C.  Rep.,  406.  And  his 
Honor  erred  in  refusing  to  set  it  aside. 

In  granting  tlie  motion  of  the  plaintiff  to  amend  the  record 
of  Fall  Term,  1869,  by  entering  a  judgment  qumnio^  vunc  jyro 
tnrtt\  his  Honor  seems  to  have  been  of  the  opinion  tliat  tlie 
,power  to  amend,  embraces  something  more  than  simply  mak- 
ing the  record  speak  tlie  truth — ^not  only  what  irt/M  done,  but 
VfYivtX  ought  ttt  have  bui^  Aone.  But  that  is  error.  And  as 
tliere  was  not  in  fa<rt  any  judgment  qvar^tlo  rendered  at  Fall 
Term,  1869,  it  would  bo  improper  to  make  the  record  say  tliat 
there  was. 

There  is  error.     This  will  be  certified. 

Pkb  CuBiAic.  Judgment  accordingly. 
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JOHN  B.  SHA.RPB  v.  HARDY  PEARCE. 

A  executed  and  delivered  to  B  a  mortfragc  upon  a  sorrel  horse,  de- 
scribed in  the  mortgage  as  **one  horse/'  &c.  A,  with  the  consent  of 
B,  exchanged  thf  sorrel  horse  for  a  bay  horse,  with  the  nnderstainiing 
that  the  bay  horse  s'lOuM  stand  in  the  place  of  the  sorrel  horse  in  th« 
niortfl^ge.  Afterward  A  exchanged  the  bay  horse  for  another  horse. 
In  an  action  brought  to  recover  the  b'ly  horse:  Hdd.  that  the  mort- 
gage was  a  lien  upon  the  Imy  horse  as  between  the  mortgagor  and 

•  mortgagee,  but  did  not  embrace  the  bay  horse  as  against  a  third 
party  without  notice,  and  the  plaintiff  had  no  tit!e  against  the  de* 
fend  ant. 

(Km  v.  Eobeaon.  5  Irt»d.  Fq.  873;  Janss  v.  Morris,  7  Ired.  870;  Gregcry 
V.  Perkins,  4  Dev.  50;  Ibid  I  Ired  840;  Ibid  2  Ired.  449;  HMardf. 
Winium  4  Dev.  &  Bat.  87,  cited  and  approved.) 

Civil  Action,  for  the  claim  and  delivery  of  personal  prop- 
erty, tried  on  demurrer  before  his  Honor,  Judge  Moort^  at 
the  Fall  Term,  1875,  of  Hertford  Superior  Omrt. 

The  plaintiflF  filed  the  following  affidavit,  to-wit : 

"  John  B.  Sharpe,  the  plaintiff  above  named,  being  duly 
sworn,  says : 

1.  That  he  is  now  the  owner,  and  entitled  to  the  immediate 
possession  of  tlie  following  described  property :  one  bay  horec 
about  twelve  years  old. 

That  said  property  is  wrongfully  detained  by  one  Hardj 
Pearce.  That  the  alleged  cause  of  detention,  according  to 
this  plaintiffs  best  knowledge,  information  and  belief,  is  as 
follows : 

That  sometime  during  the  early  part  of  the  current  year, 
he  sold  to  one  W.  £.  Miller  a  certain  sorrel  horse,  and  that 
the  said  Miller  executed  to  the  plaintiff  a  lien  or  mortgage  on 
the  said  sorrel  horse,  to  secure  the  payment  of  the  purchase 
money  for  the  same.  Tliat  since  this  first  sale,  the  said  HiDer 
traded  off  the  said  sorrel  horse  for  another,  with  the  approval 
and  understanding  of  and  with  the  plaintiff,  tliat  his  lien  or 
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mortgage  was  to  be  held  by  him  on  the  same,  or  that  the  horse 
traded  for  was  to  stand  in  the  place  of  the  said  sorrel  horse. 
That  notwithstanding  this  understanding,  the  said  Miller^ 
without  the  knowledge  and  consent  of  thc^  plaintiff ,  has  made 
another  trade  for  a  horse,  almost  worthless. 

Wherefore  the  plaintiff  demands  that  the  said  bay  horse  be 
taken  from  the  defendant  and  returned  to  him. 

That  said  property  was  not  taken  for  tax,  or  fine,  or  assess- 
ment pursuant  to  a  statute,  or  seized  under  attachment  or  ex- 
ecution against  the  property  of  deponent. 

That  the  actual  value  of  said  property  is  about  one  hundred 
dollars.  That  the  plaintiff  is  about  to  commence  an  action  in 
this  court  for  the  recovery  of  the  possession  of  said  personal 
property,  the  sunmions  in  which  action  being  hereunto  an- 
nexed." 

The  Clerk  ordered  that  the  said  bay  horse  be  delivered  to 
the  plaintiff  upon  his  filing  the  undertaking  required  by  law. 

To  this  aifidavit,  used  as  a  complaint,  the  defendant  de- 
murred, assigning  as  the  grounds  thereof : 

1.  That  it  does  not  appear  that  the  plaintiff  had  any  mort- 
gage, trust  or  lien  of  any  kind  upon  the  horse  demanded  in 
the  complaint. 

2.  It  does  not  appear  that  the  defendant  had  notice  of  any 
mortgage,  trust  or  other  lien  existing  against  the  horse  de- 
manded in  said  complaint. 

On  the  hearing,  after  argument,  his  Honor  sustained  the 
demurrer,  giving  judgment  in  favor  of  defendant  and  dis 
missing  plaintiff^s  complaint  with  costs. 

From  this  judgment  the  plaintiff  appealed. 

Sinith  dk  Strong,  for  appellant. 
Giiliam  cfe  i*rwlen,  contra. 

Bynum  J.  The  plaintiff  sold  and  delivered  to  Miller  a 
eorrel  horse,  at  tlie  same   time  taking  a  mortgage  upon  the 
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same  horse  and  other  property  to  secure  the  pnrcliaae  mmiej 
and  other  debts*  Miller,  the  mortgagor,  afterwards  traded  dm 
horse  for  another — a  baj  hone  aboat  twelve  years  old,  with 
the  consent  of  the  plaintiff  and  with  the*  understanding  thit 
he  sliould  stand  in  the  mortgage  in  the  place  of  the  sorraL 
After  this,  the  mortgagor  taraded  off  the  bay  horse  to  the  de> 
fendant  for  another  horse  alleged  to  have  boon  worthleK; 
whereupon  the  plaintiff  brought  his  action  of  claam  and  de* 
livery  against  the  defendant  ior  the  bay  horse. 

The  only  description  of  the  horse  given  in  the  pUostifft 
mortgage  is,  that  Miller  ^  does  by  these  presents  bargain,  sell 
and  convey  to  the  said  John  B.  Sharpe,  and  his  heirs  ind 
assigns  a^e  hor$e^^  &e.  The  demurrer  admits  tliese  facts,  sad 
the  question  raised  is,  whether  the  plaintiff  vhhxl  nmintain  bk 
action.  .  The  trade  of  the  sorrel  horse  for  the  bay  with  At 
assent  of  the  plaintiff,  vested  the  title  of  the  bay  in  the  nu»t- 
gagee,  as  against  the  mortgagor,  but  how  did  it  effect  third 
persons  without  notice  !  The  defendant  Pearce  traded  for  a 
h  ry  horse ;  the  mortgage  was  of  a  sttrreL  The  vexy  purpoM 
of  the  registration  laws  vras  to  prevent  frauds  upon  crediton 
and  purchasers,  by  requiring  that  the  deed  must  describe  thB 
subject  matter  of  the  conveyance,  so  as  to  denote  upon  dn 
instrument  itself,  what  it  is  in  particular,  or  refer  to  some- 
thing else  to  make  it  certain.  Eta  v.  litthinw  ,  5  Zred.  ^ 
373.  J(me8  v.  Monis,  7  Ired.  370.  Gfrgot-y  v.  IWidm  4 
Dev.  50.  1  Ired.  340.  2  Ired.  449.  Suppose  the  defendant 
]iad  searched  the  Kegister's  books  to  find  out  whether  thoe 
was  a  lien  upon  the  bay  horse  for  which  he  was  about  to 
trade.  He  would  have  ascertained  tliere,  that  Miller  bad 
mortgaged  to  the  plaintiff  "  one  horse  "  without  f artlier  de- 
scription. Had  he  then  gone  outside  of  the  deed  to  learn 
what  horse  was  meant,  he  would  have  found  tliat  it  was  a 
sorrel  horse  that  was  mortgaged,  and  not  a  bay. 

To  hold  that  such  a  mortgage  is  valid,  and  constmctive 
notice  to  the  defendant,  would  be  to  hold  tlmt  the  registnitioii 
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laws,  which  were  designed  to  prevent  fraud,  were  tbemBelveB  a 
trap  and  a  fraud  upon  honeet  purchasers.  Against  tidrd  per- 
sons without  notice,  the  mortgage  did  not  embrace  the  bajr 
horse  and  the  plaintiff  had  no  title  as  against  the  defendant.. 
Wo  do  not  think  llnhhard  v.  M  inhurny  4  Dev.  and  Bat.  187, 
cited  by  the  plaintiff's  counsel,  conflicts  with  onr  decision  vol 
this  case. 

There  is  no  error. 

Fkb  CauAM.  Judgment  affirmed. 


WILLIAM  P.  WETBBRBViL  %Bd  wife  «.  MiJCW£LL  J.  GORMAK 
snd  otliAi», 

In  stating  an  account  of  the  rents  and  profits  of  real  estate,  the  defen<- 
dant  abou'd  be  credited  with  the  enhanced  value  of  the  property  on 
account  of  repain),  and  not  with  the  actual  cost  of  such  repairs. 

It  is  not  error  to  charge  a  defendant  in  such  account  with  the  nctuaV 
rent  received,  after  repairs  made,  where  he  baa  been  creciited  with, 
the  value  of  such  repairs,  with  interest  thereupon. 

This  was  a  Special  PsocREDuiGy  tried  before  WattSy «/,  at 
January  Term,  1876,  of  Wakb  Superior  Court. 

The  case  was  before  this  court  upon  appeal  at  June  Term,, 
1875,  and  is  fully  reported  in  73  N.  C,  JRep.  380. 

In  accordance  with  the  judgment  of  this  court,  tlie  case 
was  referred  to  the  Clerk  of  the  Court  below,  to  state  an  ac*> 
count  between  tiie  plaintiffs  and  the  defendant,  Whitaker, 
^  charging  the  said  Whitaker  with  the  rents  and  proiits  re- 
ceived by  1dm,  and  allowing  the  said  Whitaker  the  value  of 
the  purchase  money  paid  by  him,  and  also  the  cnlianced 
value  of  the  land,  arising  from  any  improvements  made 
thereon  witli  interest  on  these  respective  sums." 
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The  case  was  heard  in  the  court  below,  upon  exceptions,  to 
the  report  of  the  referee. 

The  plaintiff  filed  the  following  exceptions: 

1.  Because  no  rent  is  allowed  from  April,  1865,  to  October, 
1867,  whereas  it  is  shown  by  the  evidence  and  so  found  by 
the  Clerk,  that  $20  per  year  might  have  been  collected  ^th 
repairs. 

2.  Because  the  value  of  repairs  is  allowed  to  defendant, 
without  finding  that  the  premises,  when  surrendered,  had  any 
enhanced  value  over  that  which  they  had  when  first  occupied 
by  defendant. 

3.  Because  interest  is  allowed  on  the  repairs,  whereas  the 
use  and  occupation  is  equivalent  to  interest. 

4.  Because  interest  is  allowed  on  taxes,  which  are  incident 
to  the  possession  of  realty,  and  not  being  a  debt  due  to  tbe 
person  contesting,  no  interest  is  due  thereupon. 

5.  Because  the  amount  allowed  for  the  back  yard  is  based 
upon  the  increased  value  of  the  house  instead  of  the  actual 
value  of  the  back  yard. 

The  exceptions  were  overruled  by  the  court,  and  judgment 
rendered.     Whereupon  the  plaintiffs  appealed. 

Smith  &  Strong  and  CoUins^  for  appellants. 
Fowle  and  Unymood^  contra. 

Rbade,  J.  The  amount  in  controversy  is  small,  and  another 
reference  and  report,  and  the  delay  and  expense  incident 
thereto  make  it  important  that  there  should  be  an  end  to  the 
litigation,  unless  manifest  injury  would  result  to  one  party  or 
the  other.  Both  parties  except  to  the  report ;  both  parties 
are  dissatisfied,  which  probably  amounts  to  about  the  same  as 
if  both  parties  were  satisfied. 

The  plaintiff  has  five  exceptions  to  the  report,  only  one  of 
which,  the  second,  has  any  force :  "  That  the  cmt  of  the  re- 
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pairs,  instead  of  their  value  to  the  premises  was  allowed  the 
defendant." 

Their  value  to  the  premises  is  evidently  the  correct  rule ; 
for,  very  expensive  repairs  might  nevertheless  injure  the  pre- 
mises, as  changing  a  dwelling  into  a  store  house  or  stable. 
But  as  the  order  of  reference  directed  the  Clerk  to  allow  for 
the  "  enhanced  value  of  the  land,  by  reason  of  any  improve- 
ments made  thereon  ;"  and  he  reports  the  cost  of  the  repairs 
as  "improvements,"  we  must  take  it  that  he  understood  the 
instructions,  and  tliat  he  meant  that  the  value  of  tlie  land  was 
enhanced  to  the  amount  of  the  cost  of  the  improvements. 
There  was  error  therefore  in  sustaining  any  of  the  plaintiffs 
exceptions. 

Only  one — the  first^-of  the  defendants'  exceptions  has  any 
force :  "  That  the  defendant  is  charged  with  the  aetiuil  rents 
received  after  his  repairs,  instead  of  such  rents  as  the  lot 
would  have  yielded  without  the  repairs."  The  defendant  says, 
that  the  improvements  came  out  of  his  pocket,  and  the  in- 
creased rents  ought  to  go  into  liis  pockets,  to  reimburse  him 
his  outlays ;  else  the  profits  of  his  money  will  go  into  the 
plaintiffs'  pockets.  That  would  be  so,  if  it  were  not  that  the 
report  reimburses  him  every  dollar  that  he  spent  for  improve- 
ments. Being  reimbursed  the  cost  of  his  improvements,  with 
interest,  it  is  the  same  as  if  he  had  never  made  any  improve- 
ments. The  plaintiffs  having  reimbursed  the  defendant  the 
cost  of  his  improvements,  with  interest,  it  is  the  same  as  if 
they,  not  he,  had  paid  for  them  originally.  So  that  there  is 
really  no  substantial  objection  to  the  report  in  this  particular 
in  thiM  case ;  although  cases  might  arise  in  which  the  rule  con- 
tended for  by  the  defendant,  would  be  the  right  one. 

The  judgment  below  ought  to  have  overruled  all  the  excep- 
tions on  both  sides,  and  confirmed  the  report.  And  that  will 
be  the  judgment  of  this  court. 

Pbr  Oubiam.  Judgment  here  for  the  plaintiff  according  to 
the  report. 
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WILLIAM  P.  WETHERELL  and  wife  v.  MAXWELL  J.  QORMAK 

and  others. 

(For  the  Syllabus,  sec  the  preceding  case  between  the  same  parties.) 

This  was  an  appkal  by  the  defen  lants  and  is  a  branch  of 
of   Wethertil  and  wife  v,         »**'    and  others,  *inU^, 

The  defendant  Wliitaker  iiled  the  following  exceptions : 

1.  Because  the  actual  rent,  after  the  repairs,  was  charged, 
and  not  the  amount  for  whidi  the  hou^e  would  have  rented 
without  the  repairs  and  before  they  were  made. 

2.  Because  the  account  was  not  taken  upon  the  basis  sug- 
gested in  the  first  exception,  and  made  to  conform  thereto  io 
ail  other  respects. 

3.  Because  the  expense  of  collecting  rent  was  not  aUowed 
defendant,  to  wit :  ten  per  cent. 

His  Honor  overruled  the  exceptions  and  the  defendant 
appealed. 

Fov>le  and  Hayvx>od^  for  appellant. 
Smith  <&  Strong  and  CoUina^  contra. 

Skade,  J.  The  facts  in  this  case  are  the  same  as  in  a  case 
between  the  same  parties  at  this  term.  This  being  the  de- 
fendant's, as  that  was  the  plaintiffs  appeal. 

There  is  error.  There  will  be  judgment  here  for  the  d^ 
fondant  for  his  costs. 

FsR  Curiam.  Judgment  accordingly. 
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In  re  JOHN  SCHENCK. 

The  power  to  issue  the  writ  of  hahecu  oorpits  is  denied  to  the  Supreme 
Court  and  any  Judge  thereof,  or  to  the  Superior  Courts,  by  the  ex- 
press provision  of  Bat.  Rev,  chap*  54,  where  the  applicant  is  detained 
by  virtue  of  a  final  judgment  of  a  court  of  competent  jurisdiction^ 
The  application  niunt  be  refused,  even  where  it  appears  that  the  ap- 
plicant  IS  imprisoned  in  the  Staters  prison,  and  the  sentence  of  the 
court  is  erroneous;  and  whe  applicant,  in  default  of  appeal,  must  be 
left  to  his  re.iiedy  l)y  writ  of  certiorari. 

{Childsv,  Martin,  69  N.  C.  Rep.  126,  cited  andjapproved.) 

Prtition  for  a  writ  of  habeas  co7'pti8^  he.ird  before  this 
court  at  this  term. 

All  the  facts  necessary  to  an  understanding  of  the  case  are 
stated  in  the  opinion  of  the  court.  * 

Aftnrney  General  Hargr^ve^  for  the  State. 
Battle^  Battle  ii  Mardecaiy  for  the  petitioner. 

Btnum^  J.  In  the  matter  of  Schenck.  The  petition  in 
this  case  was  filed  before  me,  and  as  it  is  case  of  much  impor^ 
tance  and  public  concern,  I  asked  tlie  assistance  and  advice  of 
all  the  Justices  of  the  Supreme  Court.  The  case  was  ac- 
cordingly argued  before  the  whole  court  by  the  Attorney 
Qeneral  on  behalf  of  the  State,  and  by  Mr.  R.  H.  Battle  for 
the  petitioner.  With  the  advice  and  concurrence  of  all  the 
Judges,  the  motion  was  denied  and  the  following  opinion 
filed; 

This  is  an  application  for  a  writ  of  habeas  corpus^  upon  the 
following  state  of  facts : 

At  the  Fall  Term,  1876,  of  the  Superior  Court  of  Lincoln 
county,  the  petitioner,  John  Schenck,  was  indicted  for  an 
assault  and  battery  upon  the  body  of  one  Alexander  Schenck. 
At  the  same  term  of  the  court,  the  defendant  appeared  and 
submitted,  and  was  by  the  court  sentenced  to  two  years  im- 
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prisonment  at  hard  labor  in  the  penitentiary,  where  he  now  is, 
undergoing  his  punishment.  The  record  shows  that  the  pen- 
itentiary WHS  substituted  by  the  court,  (instead  of  the  commoQ 
jail,  I  presume,)  "  by  the  consent  and  choice  of  the  defendant'^ 

The  petitioner  alleges  that  this  judgment  is  illegal,  in  that 
the  law  confers  upon  the  court  no  power  to  impose  snch  a 
sentence  for  such  an  offence.  That  punishments  in  this  State 
are  regulated  by  statute  ;  and  that  by  a  proper  construction  of 
sections  29,  108  and  111,  chap.  32,  of  Bat.  Eev.  the  punish- 
ment of  misdemeanors  •of  this  class,  is  limited  to  fine  and  im- 
prisonment in  the  county  jail,  one  or  both.  And  such  wonld 
seem  to  be  the  law.  It  follows  that  no  consent  of  the  defen- 
dant can  confer  a  jurisdiction  which  is  denied  to  the  court  by 
the  law,  and  that  any  punishment  imposed,  other  than  that 
prescribed  for  the  offence  is  illegal. 

But  admitting  that  the  petitioner  is  illegally  confined,  is  be 
entitled  to  relief  by  this  proceeding  before  me?  I  think  he 
is  not,  and  the  application  must  be  denied. 

The  power  to  issue  the  writ  of  httheos  corpus  is  derived 
from  the  Constitution,  Art.  1,  sec.  18,  and  the  Act  of  the 
Legislature  for  enforcing  that  provision.  Bat.  Rev.  chap.  W, 
sec.  2  and  sub.  sec.  4,  which  is  as  follows:  "  Tlie  applicadoa 
for  the  writ  shall  be  in  writing,  signed  by  the  applicant. 

1.  To  any  one  of  the  Judges  of  the  Supreme  Court. 

2.  To  any  one  of  the  Superior  Court  Judges,  either  attain 
time  or  in  vacation.'* 

It  is  thus  plainly  seen  that  a  single  Judge  of  the  Supreme 
Court  has  the  same  and  no  other  jurisdiction  to  issue  the 
writ  than  a  Judge  of  the  Superior  Court,  and  by  reference  to 
the  same  section  of  Bat.  Rev.  chap.  64,  sec.  2,  it  beoomei 
equally  plain  that  the  same  limitation  of  power  tp  issue  the 
writ  in  certain  cases,  extends  equally  to  the  two  classes  of 
Judges,  to-wit :  *'  The  application  to  prosecute  the  writ  shall 
be  denied  in  the  following  cases,  ♦  •  •  •  • 
Where  persons  are  conmdtted  or  detained  by  the  final  order, 
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judgoient  or  decree  of  a  competent  tribunal  of  civil  or  crim- 
inal jurisdiction,  or  by  virtue  of  an  execution  issued  upon  such 
final  order,  judgment  or  decree."  The  Superior  Court  is  a 
court  of  competent  jurisdiction  of  the  person  and  offence  of 
the  petitioner,  and  by  the  terms  of  the  statute,  no  writ  of 
hah*'as  eorpvs  lies  against  its  final  judgment.  The  petitioner 
had  his  day  in  that  court,  and  if  he  was  aggrieved  by  the 
judgment  he  had  the  remedy  and  the  opportunity  of  appeal 
to  the  court  of  last  resort.  Tliis  is  the  prescribed  and  regular 
course  of  procedure,  from  which  there  is  and  can  be,  from  the 
very  necessity  of  the  case  no  departure. 

So  far  as  the  law  goes,  to  se<*ure  the  citizen  the  full  bene- 
fit of  tlie  right  of  appeal,  even  in  cases  of  his  own  neglect  to 
avail  himself  of  this  right,  that  upon  his  application  to  tlie 
Supreme  Court,  with  a  reasonable  excuse  for  his  neglect,  that 
court  will  issue  the  writ  of  ct^/tiotari  to  the  Superior  Court, 
and  thus  bring  up  the  case  for  review  as  on  appeal.  The  pe- 
titioner here,  has  neither  appealed  from  the  final  judgment, 
nor  has  he  applied  to  the  Supreme  Court  for  tlie  writ  of  cer- 
titiTfiri,  Should  such  an  application  be  made  to  that  court, 
and  it  clearly  appeared  that  the  court  below  had  exceeded  its 
jurisdiction,  and  sentenced  a  defendant  to  an  illegal  imprison- 
ment, the  Supreme  Court  would  probably  issue  the  remedial 
writ,  that  a  wrong  might  be  redressed  in  the  only  way  open, 
upon  an  excuse  slighter  than  is  ordinarily  required,  for  not 
having  appealed  from  the  judgment. 

The  question  was  raised,  discussed,  and  has  been  considered, 
whether  the  Supreme  Court,  as  such,  has  the  power  to  issue 
the  writ  of  hubeaa  corpus^  in  this  case.  The  jurisdiction  of 
the  Supreme  Court  is  prescribed  by  the  10th  section  of  Arti- 
cle IV  of  the  Constitution :  "  The  Supreme  Court  shall  have 
Jurisdiction  to  review,  upon  appeal,  any  decision  of  the  Court 
below,  upon  any  matter  of  law  or  legal  inference ;  ♦  •  •  and 
the  court  shall  have  power  to  issue  any  remedial  wiits  neces- 
39 
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sary  to  give  it  a  general  supervision  and  control  of  the  infe- 
rior courts."  It  is  tlius  seen  that  the  Supreme  Court,  as  now 
constituted,  is  a  court  ^f  appeals  only,  and  has  no  jurisdicrion 
to  issue  any  original  process,  ex(;ept  to  enforce  its  own  judg- 
ments, and  to  issue  such  remedial  writs  as  may  be  neceffiaij 
to  give  it  a  general  supervision  and  control  of  the  inferior 
courts.  For  illustration,  take  tlie  case  now  before  us.  If  this 
case  had  come  before  the  Supreme  Court  ])y  appeal,  or  should 
hereafter  come  before  it  by  certiorari^  and  upon  the  trial  it 
should  appear  that  the  prisoner  was  sufiFering  an  illegal  cofr 
finement  in  the  penitentiary,  it  would  be  the  duty  of  that 
court,  by  virtue  of  its  supervisory  power,  and  of  Battle's  Ee- 
visal,  chap.  54,  sec.  10,  enacrted  to  carry  into  effect  this  con- 
stitutional power  of  the  Supreme  Court,  to  issue  the  writ  of 
habeas  C(rrpUi<y  even  of  its  own  motion,  and  discharge  the  pm 
oner.  So  if  the  superior  Court  should  refuse  to  allow  an  ap 
peal  in  a  proper  case,  or  should  refuse  to  carry  into  effect  i 
decree  of  the  Supreme  Court,  that  court  would  have  the  power 
to  issue  the  writ  of  certiorari^  mandairruH  or  appropriate  writ, 
to  enforce  its  supervisory  power.  Still,  in  these  and  the  like 
cases,  it  is  only  a  court  of  appeals,  clothed  with  these  remedial 
powers,  to  secure  the  prompt  and  complete  execution  of  it^ 
appellate  and  supervisory  jurisdiction. 

So  it  would  seem  from  the  constitution  of  the  Snprane 
Court,  as  well  as  by  the  express  provisions  of  the  second  9e^ 
tion  of  the  Habeas  Corpus  Act,  Bat.  Rev.  chap.  54,  that  the 
power  to  issue  the  writ  in  cases  where  the  person  is  detained 
by  virtue  of  a  final  judgment  of  a  court  of  competent  juris- 
diction, is  denied  both  to  the  Supreme  Court  and  any  Judge 
thereof  or  of  the  Superior  Courts. 

In  cases  where  the  writ  is  allowable,  it  has  been  seen  that 
the  power  is  conferred  equally  upon  all  the  Judges  to  issue  tht 
writ.  Without  reference  to  the  positive  prohibition  of  ^ 
statute,  it  is  otherwise  clear  that  the  power  cannot  extend  tr 
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cases  where  the  person  is  confiued  on  final  process.  For  if 
so,  this  unseemly  and  discordant  result  would  follow,  that 
Judge  Schenck  miglit  try  and  sentence  a  person  to  death  or 
the  penitentiary, 'and  Judge  Cloud  or  Buxton  might  issue  the 
writ  of  habeas  corpus  and  discharge  the  prisoner.  Results  so 
disgraceful  and  destructive  to  the  orderly  and  harmonious  ad- 
ministration of  justice,  were  never  contemplated  by  the. 
framers  of  our  judicial  system ;  on  the  contrary  they  were 
carefully  guarded  against,  both  by  the  constitution  and  legis- 
lation. In  Ohilds  v.  Martin^  69  N.  0.  Rep.  126,  it  is  held 
that  where  two  or  more  courts  have  equal  and  concurrent  juris- 
diction of  a  case,  that  court  in  which  a  suit  is  brought  acquires 
jurisdiction  of  it,  whicli  excludes  the  jurisdiction  of  otlier 
courts.     The  same  principal  applies  here. 

Pkr  Cctbiam.  Application  denied. 
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VANDIVER  TEAGUE  t.  WM.  S.  TEAGUE  aud  MOSES  TEAGIX 
Executo.s,  &c.,  and  otiiers* 

A  devised  ns  follows:  (1.)  I  will  and  bequeath  to  my  beloved  wife,  H 
B.  T.,  f(»rty  acres  of  land,  including  the  house  and  buildings,  during 
her  nnturnl  life,  then  to  be  equally  divided  between  my  three  yoongest 
daughters,  t»  wit:  ♦***♦*  I  also  will  and  l)eqaetthall 
the  rest  of  my  tract  of  Ian  1  that  I  n<>w  live  on,  known  as  the  Newluid 
laud  to  my  three  youngest  daughters,  ******  to  be  equally 
divide<l.  (2.)  That  all  the  rest  of  my  land,  with  the  exception  of  tbe 
lai  d  where  my  son  W,  S.  T.  livep,  that  land  the  said  W.  mostpij 
for,  what  I  pa  d  without  interest,  then  my  executors  to  mxke  himi 
^eed,  to  be  soM.  and  my  daught<'r  K.  A*s  heirs  to  have  fifty  dolUii 
each,  tlie  bal  ince  to  be  dividt-d  among  my  other  heirs.  (3.)  1  also  will 
that  my  three  s^ms.  V  ,  W.  and  M;,  account  to  my  estate  what  mowy 
they  owe  me  without  interest,  and  have  three  hundred  and  fifty  dol- 
lars each  out  of  that  money,  and  a! I  the  rest  of  my  property  to  be  sold 
and  equally  divided  among  my  nine  heirs;**  Hdd^  1.  It  appeariig 
that  the  testator  owned  several  tracts  of  land  adjoining  the  beiw 
place,  and  which  had  been  used  as  one  tract  for  thirty  years,  tBdwtf 
conveyed  to  him  as  one  tract,  known  as  the  Newland  land,  the  um 
constituted  but  nne  tract,  and  passed  to  the  three  youngest  daiight(fi» 
subject  to  the  life  estate  of  their  mother. 

2,  That  the  words  '*my  other  heirs,*'  excludes  the  three  youngt* 
daughters  from  all  benefit  under  that  clause  •(  the  will,  and  that  5. 
A*s  heirs  take  nothing  under  said  clause  except  the  legacy  of  fifty 
dollars,  to  be  paid  out  of  thA  fund  arising  from  the  sale  of  the  Isod. 
That  the  name  of  W.  8.  T,  was  nly  mentioned  in  order  to  direct 
that  he  should  pay  for  the  land  on  which  he  lived,  and  therel>y  if 
crease  the  fund  out  of  which  he  was  to  draw  as  one  of  '*inyotbr 
heirs;*'  meaning  other  than  the  three  youngest  daughters. 

X  That  all  hough  some  of  the  debts  due  from  his  sons  totbetestsu? 
were  barred  by  the  statute  of  limitations,  they  must  be  paid  befoR 
the  sons  owing  them  can  claim  any  t>enefit  under  the  wUK 

Civil  Action,  tried  before  Furches.  J ^  at  Fall  Term,  1875, 
of  tlie  Superior  Court  of  Alexander  county. 

The  complaint  alleged:  That  Vandiver  Teague,  %i^^ 
in  the  county  of  Alexander  in  the  month  of  Mardi,  1S72. 
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leaTmg  a  last  will  and  testament  in  which  lie  appointed  the 
defendants,  William  S.  Teague  and  Moses  Teagne,  his  execn* 
tors. 

The  following  is  a  copy  of  said  will : 

**  In  the  name  of  God,  Amen :  I,  Vandiver  Teagae,  Sr., 
being  of  sound  mind  and  disposing  memory,  blessed  be  God, 
do  make  and  ordain  this  my  last  will  and  testament,  to-wit : 

First :  I  will  and  beqneath  to  my  beloved  wife,  Mary  B. 
Teague,  forty  acres  of  land,  inclnding  the  house  and  buildings, 
during  her  natural  life  time,  tl^n  to  be  equally  divided  be- 
tween my   three  youngest  daughters,  to-wit:  Sophronia  J. 
Teague,  Elizabeth  Montgomery  and  Amanda  L.  Teague.     I 
also  will  and  bequeath  to  my  beloved  wife  one  years'  plentiful 
provisions  ;  also  two  choice  cows  and  calves  and  four  head  of 
sheep,  one  sow  and  pigs  and  hogs  enough  for  a  killing,  also 
all  the  household  and  kitchen  furniture,  with  the  exception  of 
two  desks  and  one  bureau.     And  I  will  her  one  mare,  all  the 
farming  tools  and  one  wagon  and  gear.     I  also  will  and  be 
queath  all  the  rest  of  my  tract  of  land,  that  I  now  live  on^ 
known  as  the  Newland  land,  to  my  three  youngest  daughters, 
Sophronia  J.  Teague,  Elizabeth  A.  Montgomery  and  Amanda 
Ia.  Teague,  to  be  equally  divided.     I  also  will  and  bequeath 
to  my  daughter,  Sophronia  J.  Teague,  a  mule  called  Jim, 
ipvhich  she  is  now  in   possession  of,  and  I  also  will  to  my 
youngest  daughter,  Amanda  L.  Teague,  a  horse  beast,  to  be 
^rorth  one  hundred  dollars  in  gold,  likewise  three  head  off 
cattle  apiece,  and  I  will  to  Sophronia  five  head  of  sheep,  and 
to  Amanda  nine  head  of  sheep.     I  also  will  that  all  the  rest 
of  my  land,  with  the  exception  of  the  land  where  my  son, 
William  S.  Teague,  now  lives,  that  land  the  said  Willian^ 
must  pay  for  what  I  paid,  without  interest,  then  my  executors 
to  make  him  a  deed,  to  be  sold,  and  my  daughter,  Nancy  Ana- 
tinV  heirs  to  have  fifty  dollars  each,  the  balance  to  be  divided 
Among  my  other  hmrs.    I  will  that  my  three  sons,  Yandiver, 
William  and  Moses,  account  to  my  estate  for  what  money  they 
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owe  me,  without  interest,  and  have  three  hundred  and  fifty 
dollars  each  out  of  that  money,  and  all  the  rest  of  my  pro- 
perty to  be  sold  and  equally  divided  among  my  nine  heirs,  my 
wife  an  equal  heir.  I  also  ordain  and  appoint  my  two  sods, 
William  and  Moses,  my  executors  in  this,  my  last  will  and  tes- 
tament. 

N.  B.  I  will  that  my  wife,  Mary  B.  Teague,  and  her  four 
daughters  have  all  the  money  accruing  from  the  estate  of  Jas. 
H.  Newland,  deceased. 

In  testimony  whereof,  I  have  heremito  set  my  hand  and 
affixed  my  seal,  March  the  19th,  1866. 

his 
(Signed)         VANDIVER  X  TEAGUE.     [bbal.] 

mark. 
Witness : 
liis 
Joseph  M    Dyson, 

mark. 
A.  B.  Oxford, 
W.  D.  Mabshaix. 

The  said  executors  qualified  and  entered  into  the  discharge 
of  their  duties  on  the  13th  of  April,  1872. 

Two  years  have  elapsed  since  the  qualification  of  the  exee- 
utors,  and  they  have  wholly  failed  to  settle  witli  the  legatcee 
and  heirs-at-law  of  the  testator. 

W.  S.  Teague  is  indebted  to  said  estate  in  the  sum  of  five 
hundred  dollars,  and  the  other  executor,  Moses  Teague,  is  in- 
debted to  said  estate,  in  about  the  sum  of  eight  hundred  dol* 
lars.  The  whole  amount  of  property,  money  or  other  effects 
that  have  come  into  their  hands  besides  the  indebtedne®  ci 
aaid  executors,  amounts  to  about  twenty-one  hundred  doUars. 
The  executors  own  no  property  over  and  above  their  home- 
ateads,  and  they  actually  have  less  property  than  is  exempted 
as  a  homestead. 
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The  testator  died  seized  and  possessed  in  fee  simple  of  sev- 
eral tracts  of  land,  to  wit :  one  in  the  cuurity  of  Alexander, 
on  Middle  Little  river,  one  tract  known  as  the  "  Home  tract," 
containing  about  three  hundred  acres  ;  one  known  as  the  "  Sal 
Self  "  tract,  containing  about  eighty  acre^s ;  one  known  as  the 
**  Austin  tract,"  containing  about  four  hundred  acres,  and  a 
tract  on  the  waters  of  Glade  creek,  containing  sixty  acres. 

The  court  was  requested  to  construe  the  will  with  regard 
to  the  following  points : 

1.  Did  the  testator  devise  that  the  remainder  of  the  "  Sal 
Self  tract "  and  the  "  80  acre  entry  "  should  be  sold  and  di- 
vided amongst  his  heirs  other  than  Nancy  Austin's  heirs. 
Wliat  land  does  the  testator  intend  to  include  by  the  clause, 
**  I  will  and  bequeath  all  the  rest  of  my  tract  of  land  that  I 
now  live  on,  known  as  the  Newland  land,  to  my  three 
youngest  daughters,  Sophronia  J.  Teague,  Elizabeth  Mont- 
gomery and  Amanda  L.  Teague  ?" 

2.  What  does  the  testator  mean  by  "  my  other  heirs  "  in 
the  clause,  ^*  I  also  will  that  all  the  rest  of  my  land,  &c.,  be 
Bold,  &C.J  and  the  balance  to  be  divided  amongst  my  other 
heirs,  &c." 

3.  What  amount  of  provisions  is  the  widow  to  receive  by 
the  clause,  "  1  will  and  bequeath  to  my  beloved  wife  one 
year's  plentiful  provisions?" 

4.  What  is  the  meaning  of  the  clause,  "  I  will  that  my 
three  sons,  Vandiver,  William  and  Moses,  shall  account  to  my 
estate  what  they  owe  me,  without  interest,  and  have  three 
hundred  and  fifty  dollars  eacli  out  of  the  money,"  when  a 
large  amount  of  tlie  notes  are  barred  by  the  statute  of  limita- 
tions} 

That  the  testator  having  been  twice  married  had  the  fol- 
lowing children  by  his  first  wife,  to-wit :  Nelly,  wife  of  Wil- 
liam Teague,  Vandiver  Teague,  Elmira  Teague,  wife  of  J.  J. 
Teague,  W.  8.  Teague,  Moses  Teague,  and  Nancy  Austin^ 
who  is  now  dead.     By  his  second  wife  he  had  the  following 
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children,  to-wit :  Sophronia  J.  Teague,  Elizabeth,  wife  of  L 
Montgomery  and  Amanda,  wife  of  J.  C.  Bell. 

The  complaint  prayed  judgment  that  said  executors  give 
bond  and  security  for  the  faithful  discharge  of  their  dutiefi, 
and  that  they  account  and  settle  with  the  devisees  and  lega- 
tees under  said  will,  &c. 

The  defendants  filed  their  several  answers,  which  are  not 
necessary  to  be  stated. 

A  trial  by  jury  was  waived  and  the  court  found  the  fol- 
lowing facts : 

That  the  three  tracts  of  land  mentioned  in  the  pleadings  as 
the  "  Home  tract,''  "  Sal  Self  tract,"  and  "  80  acre  en^'' 
were  at  the  time  of  the  death  of  one  Benjamin  Newhmd, 
some  thirty  years  ago,  a  part  of  his  real  estate.  After  bis 
death  partition  was  made  of  said  real  estate  among  his  hciis 
at  law,  in  which  partition  the  three  tracts  aforesaid  fell  to  the 
share  of  Washington  Newland.  Soon  thereafter  Washington 
Newland  died,  and  the  said  land  was  sold  by  his  execators, 
one  Bennett  becoming  the  purchaser.  Bennett  never  occwpied 
the  land,  but  soon  after  his  purchase  (which  in  fact  seems  to 
have  been  made  for  the  testator)  he  conveyed  it  to  the  tes- 
tator who  immediately  took  possession  thereof  and  lived  upon 
it  to  the  time  of  Ids  death  in  1872.  These  lands  adjoin  each 
the  other  and  were  sold  by  the  executors  of  Washington 
Newland  to  Bennett  as  a  whole,  as  did  Bennett  to  the  tes- 
tator. The  part  known  as  the  "  Sal  Self  "  tract  having  be* 
entered  in  the  name  of  J.  H.  Newland,  a  son  of  Beujaflna 
Newland,  it  was  found  after  the  sale  that  the  title  thereto  was 
in  him,  and  he  conveyed  his  interest  thereto  to  Bennett  for 
the  nominal  consideration  of  one  dollar.  The  said  BenjanA 
continued  to  cultivate  the  "  Home  tract "  and  tlie  "  80  acre 
entry  ^'  until  his  death  as  one  farm,  the  "  Sal  Self "  tnd 
being  wild  mountain  land,  has  never  been  deared  or  culti- 
vated.    The  "  80  acre  entry  "  was  made  by  the  said  Beo^ 
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min,  after  he  purchased  the  '^  Home  tract"  and  was  called  by 
him  and  others  the  "  80  acre  entry." 

A  woman  named  Sal  Self  had  a  cabin  which  she  occupied 
for  some  time  on  the  ^^  Sal  Self  "  tract  before  the  same  was 
entered,  though  she  nor  any  one  else  had  a  title  thereto  before 
the  same  was  entered  by  J.  fl.  Newland.  All  these  lands 
were  known  as,  and  called  by  the  testator  and  his  family,  and 
the  people  of  the  neighborhood,  the  "  Newland  lands,"  the 
testator  owning  other  lands  called  the  ^^  Austin  place  "  and 
the  "  Glade  Creek  place." 

After  making  his  will,  the  testator  made  deeds  to  his  three 
youngest  daughters,  who  were  bis  only  cliildren  by  his  second 
^wife,  to  all  of  what  is  called  the  home  tract  and  a  small  por- 
tion of  the  '^Sal  Self"  tract,  reserving  to  himself  a  life  estate 
therein. 

Upon  this  state  of  facts  the  court  was  of  the  opinion  that 
the  "  80  acre  entry  "  and  the  "  Sal  Self"  tracrt;  were  included 
in  that  clause  of  the  will  in  which  the  testate  declares:  ^'lalso 
"will  and  bequeath  all  the  rest  of  my  tract  of  land  that  I  now 
live  on,  known  as  the  Newland  land,  to  my  three  youngest 
daughters,  Sophronia  J.  Teagne,  Elizabeth  A.  Montgomery 
find  Amanda  L.  Teague,  to  be  equally  divided." 

The  court  whs  also  of  the  opinion  that  the  money  arising 
from  the  lands  included  in  the  residue,  which  were  to  be  sold 
\>j  the  executors,  was  to  be  divided  among  all  the  heirs  of  the 
testator //dr  stirpts  except  the  heirs  of  Elizabeth  Austin,  who 
fire  first  to  have  fifty  dollars  each. 

The  court  was  also  of  the  opinion  that  though  some  of  the 
clebts  due  the  testator^s  estate  by  some  of  the  devisees  and 
legatees  may  be  barred  by  the  statute  of  limitations,  still  they 
fire  debts  and  must  be  satisfied,  to  enable  the  parties  owing 
them  to  claim  under  the  will. 

By  consent  of  parties  three  commissioners  were  appointed 
by  the  court,  to  lay  ofiF  and  assign  to  the  wife  of  the  testator  a 
year's  provisions  as  provided  in  the  will. 
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It  was  fm-ther  ordered  by  the  court  that  the  clerk  state  ao 
account  of  the  estate  in  accordance  with  the  opinion  of  the 
court. 

From  this  judgment  the  plaintiffs  appealed. 

M.  L.  MoCorkle  and  Smith  cfe  ^^trovgy  for  appellants. 
Armfield  and  Johnnione  Jones^  contra. 

Settle,  J.  This  action  was  brought  to  obtain  a  construetioii 
of  the  will  of  Vandiver  Teague,  Sr.,  and  was  submitted  to 
his  Honor,  a  jury  being  waived,  to  find  the  facts  and  declare 
the  law  thereon.  The  first  question  arises  upon  tlie  following 
provisions  of  the  will :  "  I  will  and  bequeath  to  my  beloved 
wife,  Mary  B.  Teague,  forty  acres  of  land,  including  the  houfie 
and  building,  during  her  natural  lifetime,  then  to  be  equally  di- 
vided between  my  three  youngest  daughters,  to-wit,  Soplu-onia 
J.  Teagne,  Elizabeth  A.  Montgomery  and  Amanda  F.  Teague. 
•  •  ^  I  also  will  and  bequeath  all  the  rest  of  my  tract  <rf 
land  that  I  now  live  on,  known  as  the  Newland  land,  to  mj 
three  youngest  daughters,  Sophronia  J.  Teague,  Elizabeth  A. 
Montgomery  and  Amanda  L.  Teague,  to  be  equally  divided." 

"We  concur  with  liis  Honor,  tliat  the  Newland  land,  embra- 
cing the  home  place,  the  "Sal  Self"  place,  and  the  eighty  acre 
entry,  constitute  one  and  the  same  tract  or  plantation,  havi]^ 
been  used  as  such  for  thirty  or  forty  years,  and  conveyed  as 
such  to  the  testator,  and  that  the  whole  passed  to  his  three 
youngest  daughters,  subject  to  the  life  estate  of  their  mother, 
in  forty  acres.  The  fact  that  the  testator  made  deeds  to  faifl 
three  youngest  daughters  for  portions  of  this  land,  Bubseqnent 
to  the  execution  of  his  will,  cannot  vary  the  construction  of 
of  the  will ;  and  indeed  there  is  nothing  in  the  circumstanoea 
attending  this  case,  inconsistent  witli  the  idea  that  the  testator 
intended  the  portion  not  conveyed  by  deeds,  to  go  to  his  three 
youngest  daughters,  under  the  provisions  of  his  will,  which 
have  been  quoted. 
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After  disposing  of  his  home  place,  the  testator  turns  Iiis  at- 
tention to  his  other  lands,  and  directs  ^^that  all  the  rest  of  my 
land,  with  tlie  exception  of  the  land  where  my  son,  William. 
S.  Teague,  lives,  that  land  the  said  William  mnst  pay  for 
wliat  I  paid  without  interest,  then  my  executors  to  make  him 
a  deed,  to  be  sold  and  my  daughter  Nancy  Austin's  heirs  to. 
have  fifty  dollars  each,  the  balance  to  be  divided  among  my 
other  heirs."  The  testator  draws  a  distinction  between  his 
grand  children,  "  Nancy  Austin's  heirs,"  and  his  own  children^, 
whom  he  designates  as  ^^  my  heirs." 

But  the  question  is,  who  are  embraced  in  the  description 
"my  other  heirs"?  We  think  it  evident,  that  the  testator- 
having  just  made  provision,  in  land,  for  his  tlirce  youngest 
daughters,  intended  that  they  should  be  excluded  from  all  ben- 
efit under  this  clause  of  the  will,  which  deals  exclusively  with 
the  fund  arising  from  the  sale  of  land.  Nancy  Austin's  chil* 
dren  are  clearly  excluded  from  all  benefit  under  the  will,  save 
die  legacy  of  fifty  dollars  to  each  of  them,  to  be  paid  out  of 
the  fund  arising  from  the  sale  of  land. 

The  mention  of  William  S.  Teague's  name  in  the  clause 
under  consideration,  was  neither  for  the  purpose  of  providing. 
for,  nor  excluding  liim,  but  only  to  direct  that  he  should  pay 
for  the  land  on  which  he  lived,  and  thereby  increase  the  land 
fund,  out  of  which  he  is  to  draw  as  one  of  "my  other  heii-s,'* 
meaning  otlier  than  the  three  youngest  daughters  already  pro- 
vided for.  The  testator  then  turns  his  attention  to  his  per- 
sonal estate,  and  after  giving  directions  as  to  the  payment  of 
debts  due  from  his  three  sons,  &c.,  concludes,  "all  the  rest  of 
my  property  to  be  sold  and  ecjuallj  divided  among  my  nine 
heirs,  my  wife  an  equal  heir." 

K  we  leave  out  of  view  Nancy  Austin's  children,  the  mean- 
ing of  the  testator  is  apparent.  The  money  arising  from  the 
collection  of  his  debts,  (other  than  the  debt  due  from  his  son 
William  for  land,  which  goes  into  the  land  fund,)  and  from 
the  sale  of  his  personal  property,  not  specifically  disposed  of >« 
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is  to  create  a  fund  in  which  his  eight  children  and  his  wife, 
filling  the  description,  "  my  nine  heirs,  my  wife  an  eqaal  heir,' 
are  to  share  equally. 

We  concur  with  his  Honor,  that  although  some  of  the  debts 
due  from  his  sons  to  the  testator  may  be  barred  by  the  statute 
-ot  limitations,  they  must  be  paid  before  the  sons  owing  them 
<jan  chiim  any  benefit  under  the  will. 

This  disposes  of  all  the  questions  worthy  of  attention. 

Let  this  opinion  be  certified,  to  the  end  that  the  court  below 
may  proceed  according  to  law. 

PxB  Curiam.  Judgment  accordingly. 


RICHABD  P.  SPIBRS  v.  HiXSTBD,  HAIKB3  A  CO. 

It  is  not  error  for  the  court  Mow,  in  an  action  for  anliquida^ed  daa- 
ages,  to  permit  the  plaintiff  to  amend  hia  complaint,  by  decreaaag 
the  amount  clain  ed.  to  a  aum  less  than  five  hundred  dollars,  in  order 
to  oust  the  jurisdiction  of  the  United  States  Courts. 
A  purchased  from  B  in  New  York,  goods  to  be  shipped  at  a  spfctfied 
time;  the  goods  were  not  shipped  until  a  month  afterwards,  dnrisf 
w'lich  time  they  had  depreciated  in  vnlue  twenty  per  cent. :  JEW, 

'  <!•)  That  the  goods  having  been  paid  for,  and  A'a  receiring  and  selliag 
the  same  after  they  did  arrive,  constituted  no  waiver  of  his  right  ta 
recover  damages:  and 

v(2.)  'hat  the  measure  of  damage  in  such  case,  is  the  difference  in  tbe 
market  value  of  the  gooda,  at  the  place  of  delivery,  at  the  time  thej 
were  to  have  been  delivered,  and  that  valne  upon  their  arrival. 

CmL  AcnoN  for  the  recovery  of  damages,  tried  bcfm« 
J/ofT^y «/,  and  a  jury,  at  December  (Special)  Term,  1875,  of 
Halifax  Superior  Court. 

The  defendants  filed  a  petition  setting  forth  that  tliephia- 
4iff  was  a  citizen  of  North  Carolina ;  that  all  the  defendants 
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were  citizens  of  the  State  of  New  York  ;  that  the  ainoimt  in 
controversy  exceeded  live  hundred  dollars ;  and  prayed  the 
court  to  order  the  cause  to  be  transferred  to  the  next  Cinniit 
Court  of  the  United  States  for  tlie  Eastern  Disti-ict  of  Nortli 
Caroliaa.     The  petition  was  not  verified. 

The  plaintiff  moved  the  court  for  leave  to  amend  the  com- 
plaint by  striking  out  $1,219.81,  tiie  amount  of  damages 
alleged  in  the  complaint,  and  inserting  $499,  and  tendered  to 
the  defendants  a  waiver  in  writing  of  all  damages  above  that 
sum. 

The  motion  was  resisted  by  the  defendants  but  allowed  by 
the  court,  and  tlie  motion  of  the  defendants  to  remove  the 
cause  was  overruled. 

From  the  ruling  of  his  Honor,  refusing  the  motion  to  re 
move,  tlie  defendants  appealed. 

The  defendants  moved  the  court  to  continue  the  case  pend- 
ing the  i^peal.  The  motion  was  overruled,  and  the  defen- 
dants entered  into  the  trial  under  protest. 

The  plaintiff  alleged  in  his  complaint :  That  on  the  20th 
day  of  September,  1873,  with  the  purpose  of  replenishing  liis 
Block  of  goods,  at  liis  place  of  business  in  the  town  of  Hali- 
fax, he  bought  from  the  defendants,  goods,  wares  and  mer- 
chandise to  the  value  of  $1,499.50. 

On  said  day  he  paid  to  the  defendants  the  price  of  said 
goods,  and  in  consideration  thereof,  and  as  a  part  of  the  terms 
and  conditions  of  the  sale,  the  defendants  agreed  and  promised 
to  ship  said  goods  on  or  about  the  23d  day  of  September  next 
ensuing,  from  the  place  of  business  of  the  defendants  in  tlie 
city  of  New  York,  to  the  town  of  Halifax. 

The  defendants  in  violation  of  the  terms  and  condition  of 
said  sale,  did  not  ship  said  goods  to  the  plaintiff  until  the  17th 
day  of  October,  1878,  and  by  reason  of  the  failure  the 
plaintiff  was  damaged  to  the  amount,  &c." 

The  defendants  denied  the  terms  of  the  contract  as  alleged^ 
in  the  complaint,  and  alleged  a  sale  of  goods,  conditional  upon. 
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the  payment  of  a  policy  of  insurance  upon  the  life  of  the 
fathjrof  thi  pi  liitii,  f jr  d/3 tlijaia.ii  djUars;  aaJ  avereJcoji- 
pliance  with  the  contract. 

Upon  the  trial,  the  plaintiff  introduced  evidence  tending  to 
show,  that  on  the  20th  of  September,  1873,  he  entered  into 
the  alleged  contract.  That  the  goods  bought  by  him  were  not 
shipped  until  the  17th  of  October  following.  Before  the 
receipt  thereof^  such  goods  as  he  had  bouglit  had  depreciated 
in  value  thirty-three  and  one-third  per  cent  in  the  city  of  New 
York. 

Upon  the  examination  of  the  plaintiff  as  a  witness  in  hii^ 
own  behalf,  he  admitted  that  he  received  the  goods  widioat 
objection,  used  them  in  the  course  of  his  business,  and  did  not 
make  known  to  the  defendants  his  dissatisfaction  until  afts* 
the  receipt  of  the  goods,  or  in  any  other  way  than  by  bring- 
ing suit  for  the  recovery  of  damages  ;  giving  as  a  reason  fe 
his  failure  to  do  so,  that  the  defendants  had  retained  from  the 
said  policy  of  insurance  the  price  of  the  goods,  and  he  found 
that  they  would  have  nothing  he  conld  attach  in  this  State. 

The  following  issues  were  submited  to  the  jury,  and  tfie 
response  of  the  jury  is  annexed  to  each  issue  respectively : 

1.  Did  the  defendants  undertake  and  agree,  at  the  time  of 
the  purchase  of  the  goods  by  the  plaintiff,  immediately  to 
«hip  the  same  to  him  at  his  place  of  business  in  Halifax ! 

Answer :  They  did. 

2.  Did  the  plaintiff  agree  that  the  goods  should  be  retained 
^ntil  the  insurance  policy  was  paid  or  guaranteed  by  the  In- 
surance Company  ?    [ 

Answer :  He  did  not. 

3.  Should  the  jury  find  the  issues  for  the  plaintiff,  then 
^hat  damage  has  the  plaintiff  by  said  failure  sustained  ? 

Answer :  Four  hundred  and  ninety-nine  dollars. 

4.  What  was  the  difference  in  New  York,  in  the  value  of 
the  goods  between  the  20th  of  September  and  17th  of  0^ 
tober? 
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Answer :  Twenty  per  cent. 

The  defendants  insisted  that  the  receiving  and  using  the 
goods  by  the  plaintiff  was  a  waiver  of  his  right  to  claim  dam- 
ages.    His  Honor  ruled  otherwise. 

The  defendants  requested  the  court  to  instruct  the  jury  : 

There  is  no  evidence  that  the  goods  were  w^orth  in  the 
market  of  Halifax  less  than  Spiers  gave  for  them,  or  tliat  he 
sold  them  for  less  than  they  cost.  He  cannot  recover  the  loss 
of  a  good  bargain.  He  might  not  have  sold  them  at  a  large 
profit.  He  cannot  reeover  a  speculation.  He  can  only  re- 
cover damages  actually  sustained. 

His  Honor  refused  the  instruction  prayed  for,  and  charged 
the  jury : 

That  if  they  should  find  that  the  defendants  under  their 
contract  with  the  plaintiff,  were  not  to  ship  the  goods  until 
the  policy  of  insurance  had  been  paid  or  guaranteed  by  the 
Insurance  Company,  they  should  find  both  the  first  and  second 
issues  for  the  defendants.  But  if  the  contract  was,  that  the 
goods  were  to  be  shipped  at  once,  or  in  the  ordinary  course  of 
business,  whether  said  policy  were  then  paid  or  not,  and  they 
failed  so  to  do,  then  they  should  find  said  issues  for  the 
plaintiff. 

2.  That  if  they  should  find  said  issues  for  the  plaintiff,  he 
was  entitled  to  recover  damages,  the  difference  in  the  market 
value  of  the  goods,  if  there  were  any,  between  the  time  they 
should  have  been  delivered  in  due  course  of  transit,  and  when 
they  were  actually  delivered.  That  the  plaintiff  could  not 
recover  for  the  loss  of  a  good  bargain  merely,  or  other  profit 
he  might  have  made  on  the  goods,  but  only  the  actual  depre- 
ciation in  their  market  value  at  Halifax,  if  any,  whilst  with- 
held by  the  defendants.  In  no  event  could  they  allow  the 
plaintiff  more  than  $499.00. 

Judgment  was  rendered  in  favor  of  the  plaintiff,  in  accor- 
dance with  the  verdict. 
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Motion  for  a  new  trial.  Motion  overruled  and  defendants 
appealed. 

Jfoore  tfc  O ailing  and  Batch  elor  c&  Soriy  for  appellants. 
Walter  Clark^  contra. 

Peakson,  C.  J.  This  is  an  action  to  recover  unliquidated 
damages,  and  as  in  such  actions  tJie  plaintiff  cannot  have 
judgment  for  more  than  he  claims,  the  general  practice  is  to 
Bet  out  in  the  complaint  a  large  sum  under  a  mdelto't.  "  That 
is  to  say,"  i&c.  There  is  no  harm  done  -by  this  mode  of 
pleading,  except  when  the  plaintiff  asks  to  hold  the  defendant 
to  bail,  and  exaggerates  the  alleged  damage  for  the  purpose 
of  oppression,  by  forcing  the  defendant  to  give  excessive  bail. 
For  tliis  the  law  provides  a  remedy. 

In  this  case  nearly  the  whole  amount  of  the  price  paid  for 
tlic  goods  is  claimed  as  damages  in  the  original  cx>mplaint,  bot 
there  is  no  suggestion  or  reason  to  suppose  that  the  attornej 
in  framing  the  complaint  intended  any  oppression,  or  wished 
to  take  any  advantage  of  the  defendants,  and  when  he  found 
by  the  affidavit  for  removal  into  the  Federal  Conrt^  that  by 
careless  pleading  he  had  exposed  his  client  to  this  incon- 
venience, he  asked  to  amend  by  putting  the  amount  of  the 
supposed  damages  $499,  which  if  he  had  thought  about  "the 
Federal  Court "  would  have  been  done  in  the  first  instance.  His 
Honor  allowed  the  amendment,  and  we  concur  with  him  as  to 
its  propriety.  What  harm  is  done  to  the  defendants  bj  the 
amendment  ?  By  it  they  are  assured  that  the  plaintiff  can  in 
no  event  recover  more  than  $499.  This  assurance  takes  the 
case  out  of  the  operation  of  the  Act  of  Congress.  The  de- 
fendants will  hardly  say  this  slip  in  pleading  amounts  "  to  an 
^  estoppel,"  a  word  very  much  in  vogue  at  this  stage  in  the 
progress  of  the  practice  of  the  law. 

The  goods  filled  the  bill  in  quality  and  quantity,  and  the 
plaintiff  had  paid  for  them ;  so  it  was  an  executed  contract 
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When  tlie  goods  arrived  in  Halifax,  one  month  behind  time, 
wliat  was  the  plaintiff  to  do  ?  The  vendors  lived  in  New 
York  and  /far/  hin  money.  A  refusal  to  take  the  goods,  would 
leave  him  without  any  security  for  the  money  he  had  paid. 
So  prudence  suggested,  "  take  the  goods  and  sue  the  vendors 
for  not  sending  them  in  time."  We  can  see  no  principle  of 
law  or  of  equity  which  forbade  this.  In  fact,  it  was  the  best 
thing  he  could  do,  as  well  for  the  defendants  as  for  himself. 
Suppose  he  liad  refused  to  take  the  goods,  he  would  have  had 
no  security  for  the  money  he  had  paid,  and  the  defendants 
would  hvae  suffered  heavy  loss  in  having  the  goods  sent  back, 
or  in  selling  them  at  auction  in  the  town  of  Halifax. 

It  follows,  there  is  no  ground  on  which  to  presume  that,  by 
taking  the  goods,  the  plaintiff  waived  or  forfeited  his  right  of 
action,  for  the  damage  he  had  sustained  by  a  breach  of  the 
contract  on  the  part  of  the  defendants.  In  regard  to  the 
measure  of  damages,  we  can  see  no  other  rule  than  the  dif- 
ference between  the  value  of  the  goods  in  September,  when 
they  ought,  by  the  contract,  to  have  been  delivered,  and  the 
value  in  October,  when  they  were  delivered. 

The  notion  of  having  an  a^^count  taken  of  what  the  plain- 
tiff sold  the  several  articles  of  "  the  goods,  wares  and  mer- 
cliandise,  bought  of  defendant,"  cannot  be  entertained  for  one 
moment. 

There  is  no  error. 

Pbb  Cubiah.  Judgment  aflSrmed. 


40 
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THOMAS  R.  HENDRICK  and  wife  and  others  r.  JAMES  H.  MAT- 

FIELD,  ExV. 

The  Court  of  Probate  has  exclusive  jurisdiction  of  proceedings  for  the 
recovery  of  legacies  and  distributive  shares  of  estates. 

When,  however,  a  specific  pecuniary  legacy  has  been  given,  ain!  h» 
been  assented  to  by  the  executor,  it  becomes  a  debt^  and  must  l>e  re 
covered  by  action  brought  to  a  regular  term  of  the  Superior  Court. 

No  assent,  however,  of  an  executor  to  a  residuary  legacy,  uncertain  ia 
amount,  which  is  to  be  ascertained  by  an  account  to  l>e  taken,  viU 
deprive  the  Probate  Court  of  its  appropriate  jurisdicticm.  Nor  will 
tlje  payment  of  a  part  of  a  legacy,  leaving  a  balance  unpaid,  hatf 
that  effect. 

(Heilff/  v.  Foard,  64  N.  C.  Rep.  710:  mint  v.  Sn^td,  lb.  176;  Miller  ^. 
Banm,  65  N.  C.  Rep.  67 ;  Ilodge  v.  Hodge,  72  N.  C.  Rep.  6  6,  cHed 
and  approved.  Bdl  v.  King^  70  N.  C.  Rep.  830,  cited,  and  diilii- 
:guishcd  from  this,) 

Special  Proceeding,  heard  upon  appeal  from  the  ProKste 
Court,  before  his  Honor,  Judge  WatUy  at  Chambei-s,  in  Wii- 
BEN  county,  February  8th,  1873. 

The  plaintiff  filed  a  petition  in  the  Probate  Court,  alleging: 

That  Thomas  A.  Gliolson  Palmer  died  during  the  year  1840, 
leaving  a  will  in  writing,  duly  executed,  to  pass  his  vbde 
estate,  which  was  admitted  to  probate  at  February  Term,  1841, 
of  Warren  County  Court.  James  O.  K.  Mayfield,  the  execu- 
tor therein  named,  duly  qualified,  and  took  into  his  poseefifiioc 
personal  estate  and  effects  suflicient  to  pay  the  debts,  funen! 
expenses  and  legacies  of  his  testator. 

The  testator,  after  disposing  of  certain  lands  in  his  wiE 
mentioned,  devised  as  follows : 

"Item  6th.  It  is  my  will  and  desire  that  all  of  my  negroes 
shall  be  sold  by  my  executor  hereinafter  named,  on  a  credit  of 
twelve  months,  to  the  highest  bidder,  bond  to  bear  interest 
from  the  date  of  sale,  and  the  proceeds  of  said  sale  to  be  kept 
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by  my  executor  hereinafter  named,  together  witli  all  indi- 
vidual property  or  money  that  I  shall  die  possessed  of,  for  the 
comfortable  support  of  my  father,  Thomas  E.  Palmer,  as  long 
as  he  lives,  to  be  administered  to  his  necessities  as  ray  execu- 
tor hereafter  named,  shall  see  best. 

Item  4th.  I  give  and  bequeath  to  my  sister,  Mary  A. 
Palmer,  and  Mary  J.  Walker,  (daughter  of  Mary  J.  Walker^ 
my  sister,)  after  the  death  of  my  father,  all  the  money  in  the 
hands  of  my  executor  hereafter  named,  and  all  otlier  not  be- 
queathed, to  be  equally  divided  between  said  Mary  A.  Palmer 
and  Marj'  J.  Walker.  In  case  Mary  A.  Palmer  should  die 
without  lawful  issue  of  her  body,  the  wliole  of  her  interest  in 
this  will  shall  belong  to  Mary  J.  Walker,  and  in  case  Mary  J. 
Walker  die  without  lawful  issue  of  her  body,  the  whole  of 
her  interest  in  this  will  shall  go  to  Mary  A.  Palmer.  In  the 
event  of  both  Mary  A.  Palmer  and  Mary  J.  Walker's  death 
without  lawful  issue  of  their  bodies,  the  whole  of  their  interest 
in  this  will  shall  be  equally  divided  among  all  of  my  sur- 
viving brothers  and  sisters." 

Thomas  E.  Palmer  died  on  the  25th  day  of  March,  1861. 
The  money  on  hand,  estate  and  effects,  mentioned  in  said  will 
were  sufficient  as  to  the  income  tliereof,  to  furnish  a  comfort- 
able support  for  the  said  Thomas  E.  Palmer,  so  long  as  he 
lived. 

The  prop€trty  therein  mentioned  was  sold  by  the  executor 
on  the  20th  day  of  March,  1841,  on  a  credit  of  twelve  months, 
.with  interest  from  date,  and  an  account  of  sales  was  returned 
by  him  to  May  Tenn,  1841,  of  Warren  County  Court,  from 
which  it  appears  that  the  amount  of  sales  was  two  thousand 
four  hundred  and  fifty-nine  dollars  and  seventy-five  cents. 

James  O.  K.  Maj^ield,  as  executor,  never  returned  an  in- 
ventory of  the  estate  of  his  testator,  or  any  account  current, 
or  any  other  account  than  the  aforesaid  account  of  sales. 

Since  the  death  of  the  testator,  Thomas  A.  Gholson  Palmer, 
the  said  Mary  A.  Palmer  has  intermarried  with  James  T. 
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Russell,  and  Mary  J.  Walker  has  intermarried  with  Thomas 
R.  Hendrick. 

The  said  executor  has  never  paid  to  Thomas  R.  Hendrick 
and  wife,  or  either  of  them,  their  legacy,  or  any  part  thereof. 

The  executor  on  the  27th  day  of  April,  1863,  paid  to  James 
T.  Russell  the  sum  of  six  hundred  and  eight  dollars  and  nine- 
teen cents,  but  has  paid  nothing  more  on  said  legacy,  although 
there  was  at  the  time  aforesaid  a  large  amount  due  them. 

The  said  executor  did  not  keep  the  funds  mentioned  in  the 
3rd  and  4th  items  of  said  will,  separate  and  apart  from  ill 
other  funds  for  the  benefit  of  the  legatees,  but  mingled  the 
same  with  his  own  private  funds,  and  applied  the  same  to  liis 
private  purposes,  except  the  sum  paid  to  James  T.  Russell 
aforesaid. 

James  O,  K.  Maytield  died  in  Warren  county  during  the 
year  1875,  leaving  a  will  in  writing,  duly  executed,  to  pa« 
both  real  and  personal  estate,  which  was  admitted  to  probate 
on  the  21st  day  of  January,  1875,  and  James  H.  MayfieH, 
the  executor  therein  appointed,  qualified  as  such,  and  took  into 
possession  personal  estate  more  than  sufficient  to  pa^-s  his  debts 
and  funeral  expenses,  and  also  any  legacies  for  which  the  said 
testator  had  rendered  himself  personally  responsible. 

The  plaintiffs  have  demanded  of  the  defendant  a  settle- 
ment and  the  payment  of  the  amounts  due  on  these  respccti" 
legacies,  with  which  demand  he  has  failed  to  comply. 

Tlie  petition  prayed  for  an  account,  &c. 

The  defendant  demurred  to  the  complaint  upon  the  grouiKt 
following : 

1.  It  appears  upon  the  face  thereof,  that  this  court  has  iw 
jurisdiction  of  the  subject  of  this  action,  as  to  Thomas  R 
Hendrick  and  Mary  J.,  his  vrife,  upon  the  ground  that  this  a^ 
tion  is  brought  to  recover  a  legacy,  and  the  complaint,  as  tf- 
pears  upon  the  face  thereof,  does  not  allege  that  said  1^<? 
has  ever  been  assented  to  as  to  them. 
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2.  As  to  James  T.  Russell  and  wife,  the  complaint  allege 
that  said  legacy  has  been  assented  to  as  to  them,  by  paying  » 
part  thereof.  The  dafen  1  vat  therefore  datnura  to  the  com* 
plaint  upon  the  further  ground  that  this  court  has  no  jurisdic- 
tion of  the  subject  of  the  action,  for  the  reason  that  the  Clerk 
of  the  Superior  Court  has  no  jurisdiction  over  actions  to  re- 
cover legacies  which  have  been  assented  to,  the  same  being  a 
debt  recoverable  at  the  regular  term  of  the  Superior  Court. 

Upon  the  hearing  before  the  Probate  Court,  the  demurrer 
was  overruled,  and  the  defendant  appealed  to  the  Superior 
Court.  Upon  the  hearing,  the  judgment  of  the  Probate  Court 
was  affirmed,  and  the  defendant  appealed  to  this  court. 

Cook^  with  whom  were  Moore  cfe  Oatling  and  CoUbtH^  for 
ap(>ellant,  relied  upon,  and  referred  the  court  to  chap.  90,  B  it» 
Rev. ;  Hunt  V.  Sneeti,  66  N.  C.  Rep.  176  ;  Ueilig  v.  toard^ 
lb.  710 ;  MilUr  v.  Barn^^n.  66  N.  C.  Rep.  67 ;  Spmtkf^  v. 
Hutchinson,  66  N.  C.  Rep.  450 ;  B  II  w.  King,  Ex.,  70  N.  C. 
Rep.  330;  B  dwdl  y.  K,n(j,  71  N.  C.  Rep.  287;  Hodge  \. 
Hodge,  71  N.  C.  Rep.  616. 

Eaton ^  with  whom  was   Wlhon,  submitted  : 

This  is  a  special  proi^eeding,  commenced  for  the  recovery  of 
certain  legacies  bequeathed  to  the  feme  plaintiffs  by  F.  Ghol- 
son  Palmer,  after  the  death  of  Thomas  Palmer,  who  died  in 
1861,  and  was  entitled  imder  the  will  of  said  T.  Gholson 
Palmer  to  a  support  out  of  the  property  and  money  during  his 
life  time.     See  item  3d  of  the  will. 

The  petition  was  filed  in  Warren  Superior  Court,  and  the 
defendant  has  demurred  to  the  same  on  the  grounds  set  forth 
in  his  demurrer. 

I.  In  relation  to  the  first,  we  say  that  it  appears  from  the 
petition  itself,  that  the  proceeding  was  commenced  in  Warren 
Superior  Court  in  vacation.  The  petition  is  dated  October 
11th,  1876,  and  the  Court  takes  judicial  knowledge  of  the 
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termft  of  the  Superior  Courts.  The  petition  is  addressed  to 
the  Clerk  of  Warren  Superior  Court,  and  it  was  unnecessary 
to  allege  that  he  was  Judge  of  the  Court  of  Probate.  The 
probate  jurisdiction  is  "  incident  to  his  oflSce  of  Clerk."  Vide 
St^inly  V.  Sellara.  66  N.  C.  Rep.  467.  The  \'iewB  of  the  Su- 
preme Court  in  the  above  case,  are  evidently  those  of  the  L^- 
islature,  as  is  apparent  from  reading  the  general  act  on  the 
subject  of  "  Special  Proceedings."  See  Bat.  Rev.  chap.  17, 
see.  418,  et  aeq.  to  sec.  423,  inclusive.  These  sections  require 
the  Clerk  to  act  in  all  cases  of  "special  proceeding,"  but  they 
do  not  call  him  Probate  Judge. 

The  proceedings  in  our  case*  are,  in  fact,  commenced  in  the 
Probate  Court,  though  it  is  called  by  a  different  name,  hot 
still  by  a  name  whicli,  in  law,  is  appropriate  and  proper.  It 
could  be  no  objection  to  a  petition  for  a  legacy  under  our  oM 
system,  that  it  purported  to  be  in  the  "  County  Court,"^  when 
the  statute  used  the  words,  "  Court  of  Pleas  and  Quarter 
Sessions,"  because  the  court  was  known  by  both  names,  and 
was  called  by  both  in  many  acts  of  Assembly  and  in  the  St- 
preme  Court  Reports. 

There  are  two  branches  of  the  original  jurisdiction  of  the 
Superior  Courts— one  before  the  court  in  term  time,  and  flie 
other  before  the  Clerk  in  vacation,  acting  in  the  exercise  rf 
the  probate  jurisdiction  incident  to  his  office,  and  in  refereoce 
to  special  proceedhigs.  We  think  that  the  above  views  are 
sustained  by  the  cases  in  Battle's  Digest,  Title,  Jurisdictioii, 
pages  295,  296,  &c. 

Special  proceedings  are  all  required  to  conmienoe  in  the 
Superior  Courts.  See  the  sections  of  the  general  law  already 
refered  to  ;  also  the  following  acts :  Act  in  reference  to  sale* 
of  land  by  executor  to  make  real  estate  assets,  Bat.  Rev.,  chap. 
45,  sec.  61 ;  act  in  reference  to  partition,  /J.,  chap.  84,  sec. 
12 ;  act  concerning  dower,  chap.  117,  sec.  9  ;  act  concerning 
mills,  /6.,  chap.  72,  sees.  4  and  10.  The  present  proceediogs 
are  certainly  commenced  as  they  should  be,   as  to   Hendrick 
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and  wife,  in  reference  to  whose  legacy  no  assent  is  pretended, 
it  being  alleged  on  the  contrary,  that  no  such  assent  is  stated 
in  the  petition,  and  the  petition,  so  far  as  the  demurrer  is 
concerned,  is  to  be  taken  as  true.  Petition  for  legacies,  ac- 
cording to  the  statute.  Bat.  Rev.,  chap.  45,  sec.  134,  are  ex- 
pressly required  to  be  in  the  Superior  Court,  and  the  statute 
has  never  been  declared  to  be  unconstitutional  by  the  Supreme 
Court,  and  ought  therefore  to  be  carried  out. 

II.  In  relation  to  the  second  ground  of  demurrer,  we  say 
that  the  petition  merely  states  the  payment  of  $608.19  to 
James  T.  Rnssell,  in  part  of  the  legacy  bequeathed  to  his 
wife,  and  it  is  alleged  in  the  petition  that  more  was  due- 
The  receipt  of  Russell  to  the  defendant's  testator  ought  not, 
under  the  circumstances,  to  be  considered  as  showing  an  assent 
except  as  to  the  sum  paid.  The  bequest  was  not  for  a  specific 
sum,  but  the  amount  depended  upon  the  taking  of  an  account 
of  the  estate  of  the  testator,  and  his  debts,  and  on  the  amount 
which  it  was  necessary  for  the  executor  to  expend  yearly  in 
the  "  comfortable  support,'*  to  use  the  language  of  the  will, 
of  Thomas  Palmer.  What  sum  he  liad  a  right  to  expend  for 
that  purpose  would  depend  upon  the  price  of  board,  clothing 
and  other  necessaries,  and  what  the  necessities  of  Thomas 
Palmer  might  require  as  he  grew  older  and  more  infirm.  Un- 
der the  circumstances  of  this  case,  it  seems  to  be  proper  that 
the  amount  of  the  legacies  should  be  ascertained  and  recovered 
in  that  court  which  our  law  regards  as  holding  jurisdiction 
over  legacies  generally,  and  pe<niliarly  fitted  for  that  purpose. 

III.  Mrs.  Russell  and  Mrs.  Hendrick  are  joint  legatees  of 
the  effects  bequeathed  in  the  3d  clause  of  the  will,  after  the 
death  of  Thomas  Palmer,  the  survivor  being  entitled  to  the 
whole  in  the  event  of  the  death  of  the  other  without  issue. 
CuBsell  and  wife,  and  Ilendrick  and  wife,  were  necessary  par- 
ties to  the  suit,  either  as  plaintiffs  or  defendants,  in  order  that 
the  rights  of  all  parties  might  be  settled,  and  the  executor 
protected  by  the  decree,  and  justice  would  be  advanced  by  a 
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determination  of  all  the  matters  in  controversy  in  one  action, 
instead  of  having  one  suit  in  one  court  and  one  in  another. 

IV.  If  the  demurrer  shall  be  sustained  as  to  Bnssell  ad 
wife,  the  cause  may  still  proceed  as  to  Hendrick  and  vrifc 
A  judgment  may  be  given  for  or  against  one  or  more  plain- 
tiflfs,  and  for  or  against  one  or  more  defendants.  Bat  Ber. 
page  200,  sec.  248. 

Bynum,  J.  The  complaint  and  demurrer  thereto,  present 
the  question  of  jurisdiction  only.  The  Court  <»f  Probote  has 
exclusive  jurisdiction  of  proceedings  for  the  recovery  of  1^ 
cies  and  distributive  shares  of  estates.  Bat.  Rev.  chiq).  45, 
sec.  134.  Iltiileg  V.  Ff^rd,  64  N.  C.  Hop.  710.  HuhU 
Saeef/,  64  N.  C.  Rep.  176. 

Wlien,  however,  a  specific  pecuniary  legacy  has  been  given 
and  has  been  assented  to  by  the  executor,  it  becomes  a  debt, 
and  must  be  recovered  by  action  brought  to  a  regular  term  of 
the  Superior  Court.  Such  were  the  cases  of  JU filer  v.  Bam^ 
65  N.  C.  Rep.  67,  and  IMge  v.   Iloflg^,  72  N.  C.  Rep.  616. 

In  Htf4iW^U  V.  K^ny^  71  N.  C.  Rep.  289,  the  promise  wss 
made  by  the  executor  to  pay  the  interest  on  a  specific  peca 
niary  legacy ;  yet  that  was  lield  to  be  insufficient  to  give  the 
Superior  Court  jurisdiction,  and  the  exclusive  jurisdiction  of 
the  Court  of  Probate  was  sustained.  To  the  same  effect  '^ 
Bel  V.  King.  70  N.  C.  Rep.  330. 

In  the  case  before  us,  no  specific  sum  was  bequeathed  to  the 
plaintiffs  or  claimed  in  the  complaint.  Nor  does  the  eoot- 
plaint  allege  a  promise  of  the  executor  to  pay  any  sum  cer- 
tain or  any  sum  uncertain.  It  is  alleged  that  tlie  executor 
had  paid  one  of  the  plaintiff  legatees  $608.19,  but  that  can 
only  be  construed  into  an  assent  to  that  amount  and  no  more. 
It  is  certainly  not  an  assent  to  pay  the  balance  claimed,  l^o 
specific  sum  was  willed  to  the  plaintiffs,  but  only  the  residue 
of  an  estate  which  miglit  remain  after  a  life  support  out  of  it, 
to  the  father  of  the   testator.     It  was  uncertain  what  tbai 
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residue  would  be,  and  it  would   only  be  ascertained  by  an 
account  to  be  taken.    No  assent  of  the  executor  to  such  a 
legacy  as  this,  will  deprive  the  Court  of  Probate  of  its  appro- 
priate jurisdiction. 
There  is  no  error. 

Pks  Cusiam.  Judgment  affirmed. 


JOHN  K  BUNTING  v.  THK   BOARD   OP  COMMISSIONERS  OP 
WAKE  COUNTY. 

The  Act  of  1874-75,  chap.  200,  sec.  2,  which  provides  "  that  no  part 
of  the  costs,  upon  any  of  th  indictments  under  consideration,'*  (fail- 
ing to  list  the  poll,)  *^  shall  be  taxed  against  the  county,*^  repeals  the 
genf  ral  law,,  making  the  county  liable  in  cases  where  a  noL  proa,  it 
entered. 

Justice  RoDiiC%N  distent  if}{f, 

..  This  was  a  CJontbovei^y  submitted  without  action,  heard 
before  WuiOtj  •/,  at  June  Term,  1875,  of  the  Superior  Court 
of  Wake  counly,  upon  the  following 

OASB  agbeed: 

John  N.  Bunting  claims  to  recover  from  the  Board  of  Com- 
missioners of  Wake  county  three  hundred  dollars,  and  the 
Board  of  Commissioners  of  Wake  county  resists  the  claim. 

The  following  are  the  facts  upon  which  the  controversy 
depends : 

1.  The  plaintiff  is  now  and  has  been,  since  the  first  Monday 
of  September,  A.  D.  1874,  clerk  of  the  Superior  Court  of 
6aid  county, 

2.  At  January  Term,  1875,  of  the  Superior  Court  of  said 
county,  tlie  grand  jury  found  and  returned  into  court  certain 
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indictmeDts  against  cjertain  citizens  of  said  county  for  their 
several  failures  to  list  their  polls  for  taxation  for  the  year 
1873,  under  the  provisions  of  the  Act  of  1872-73,  chap.  115, 
sec.  19,  Bat.  Rev.  chap.  162,  sec.  19. 

3.  The  said  clerk  of  the  Superior  Court  under  the  direction 
of  the  court  and  Solicitor  for  the  6th  Judicial  District,  entered 
said  indictments  then  and  tliere  on  the  records  of  the  term ; 
and  afterwards  under  like  directions,  during  the  months  of 
January  and  February,  1876,  and  before  the  18th  day  of 
March,  1875,  issued  capias  for  the  defendants  named  in  said 
indictments,  and  subpoenas  for  the  witnesses  endorsed  thercoD. 

4.  At  Spring  Term,  1875,  of  said  cx)urt,  the  Solicitor  for 
the  6th  Judicial  District,  under  the  control  and  direction  of 
the  court  entered  nolle prosequ*  as  to  the  defendants  in  manj 
of  said  indictments;  and  that  the  three  hundred  dollars  daiioed 
by  the  plaintiff  as  aforesaid,  is  the  aggregate  amount  of  the 
half  fees  claimed  by  the  clerk  for  entering  the  indictments, 
&c.,  in  part  of  said  criminal  actions,  where  in  nolle  prosequi 
were  entered. 

5.  In  none  of  said  criminal  actions  wherein  charges  are 
made  by  the  clerk  for  services,  did  the  defenfiants  exhibit 
their  tax  receipts  and  pay  the  one  dollar  and  fifty  cents  of 
costs,  and  move  to  dismiss  the  indictments  against  them  respec- 
tively, as  they  were  allowed  to  do  by  Act  of  1874— *75,  chap. 
200,  sec.  3. 

6.  After  the  said  nolle  prof^pqui  were  entered  and  beftnre 
the  15th  day  of  June,  1876,  the  plaintiff,  as  clerk  of  the 
Superior  Court  of  Wake  county,  made  up  his  account  againit 
the  defendants  as  required  by  law,  including  therein  the  vari- 
ous items  aforesaid,  which  constitute  the  sum  of  three  hundred 
dollars,  and  regularly  demanded  payment  thereof  on  the  day 
and  date  aforesaid  at  the  office  of  the  defendants  in  Wake 
county,  which  payment  the  defendant  then  and  there  refoaed 
to  make. 

County  poll  tax  in  1873,  was  between  one  and  two  dollara. 
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7,  On  this  state  of  facts  the  defendant  claimed  at  the  tima 
of  said  demand,  and  claims  now,  that  it  was  and  is  mider  no 
liability  to  pay  the  plaintiff's  aforesaid  claim,  and  was  and  is 
entirely  free,  released  and  discharged  from  any  such  liability^, 
by  the  operation  of  the  act  of  1874r-'75,  chap.  200,  sec.  2. 

8.  The  plaintiff  then  claimed,  and  now  claims,  that  the  act 
of  1874-'75,  chap.  200,  sec.  2,  does  not  embrace  witliin  its 
operations  a  case  like  his,  wherein  the  indictments  had  been 
found,  and  the  official  services  rendered  by  the  clerk  before 
the  ratification  of  said  act. 

That  if    said   section   purports   to   embrace  a  case  of  this, 
nature,  it  is  repugnant  to  the  provisions  of  both  the  Constitu- 
tion of  the   United   States  and  of  this  State,  and,  therefore^* 
void. 

That  by  section  4  of  said  act,  in  express  terms,  all  parties 
who  fail  to  comply  with  the  provisions  of  the  act,  as  contained 
in  section  3  thereof,  are  to  be  preceeded  against  as  if  the  act 
had  not  been  passed. 

If  upon  the  foregoing  state  of  facts,  the  opinion  of  the 
coui*t  sliall  be  with  the  plaintiff,  judgment  is  to  be  entered 
herein  against  the  defendant  and  in  favor  of  the  plaintiff  for 
throe  hundred  dollars  and  costs,  &c.  But  if  upon  the  fore 
going  state  of  facts,  the  opinion  of  the  court  shall  be  with  the 
defendant,  judgment  is  to  be  entered  herein  against  the  plain- 
ti£F,  and  in  favor  of  the  defendant  for  costs,  &c. 

Upon  the  hearing,  at  Fall  Term,  1875,  his  Honor  rendered^ 
judgment  for  the  plaintiff,  according  to  the  case  agreed,  from, 
which  judgment  the  defendant  appealed. 

liunbee  dk  Bushes  and  SnoWy  for  appellant. 
Haywood^  contra. 

Reade,  J.  The  Legislature  in  1872-73,  made  the  failure 
to  list  polls  for  taxation  a  misdemeanor,  and  intended  to  make 
the  offence  cognizable  before  a  Justice  of  tlie  Peace;  but  by 
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limiting  the  punishment  to  thirty  days  instead  of  one  montb, 
it  was  cognizable  before  the  Superior  Court,  and  a  great  many 
were  indicted.  In  1874-'75,  the  Legislature  deprived  the  Su- 
perior Court  of  jurisdiction,  and,  in  order  to  relieve  those 
who  had  been  indicted  from  the  hardships  of  the  ordinary 
bills  of  costs,  it  provided  that  the  Solicitors  should  dismiss  all 
the  indi(;tments  pending,  upon  the  defendants  showing  their 
tax  receipts,  and  paying  iifty  cents  each  to  the  Solicitor,  Clerk 
and  Sheriff.  And  provided  further,  that  fio  port  of  the  costs 
in  any  of  the  cases  should  be  taxed  against  the  county.  Acta 
of  1874-'75,  chap.  200. 

And  now  the  plaintiff,  who  is  the  Clerk  of  the  Court,  bringg 
.this  action  against  the  county  for  his  fees,  notwithstanding  tlie 
Act  provides  that  no  part  of  the  cost  shall  be  taxed  against 
the  county ;  because,  he  says, 

I.  That  the  Act  is  prospective  only. 

It  is  true,  that  statutes  are  to  be  construed  as  prospective 
«only,  unless  the  contrary  clearly  appears.     Here  the  contrary 
does  clearly  appear.     The   Act  in   express   terms   refers  to 
"  pending  indictments." 

II.  That  he  had  performed  the  services  before  the  Act  wis 
passed,  therefore  his  right  to  his  fees  was  ves  ed^  and  the  Leg- 
islature could  not  deprive  him  of  it. 

It  is  true  that  the  plaintiff's  fees  were  fixed  by  law,  and 
when  he  rendered  the  services  he  had  the  right  to  expecrt  pay. 
But  from  whom  ?  If  for  any  /M^rwm,  then  fi*ora  that  person. 
If  for  the  iStt^te,  then  from  the  State.  If  for  a  (Xfu^dy^  thai 
from  the  county.  C.  C.  P.,  sec.  556.  Here  the  services  were 
rendered  for  the  St'»1e.  and  ai'e  to  be  "  paid  for  by  the  State, 
as  other  claims  against  it  are."  C.  C.  P.,  sec.  555.  I  leave 
•out  of  view  the  question  of  the  power  of  the  State  to  change 
or  abolish  the  fees  of  the  officers. 

It  is  also  true,  thtit  the  legiblature  has  the  power  to  pre- 
scribe that  the  counties  shall  pay  the  costs  of  State  criminal 
prosecutions.     And  the  plaintiff  says : 
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III.  Tliat  tlie  State  had  made  the  county  liable  for  the  costs 
in  the  cases  in  wliich  the  plaintifiF  claims  liis  fees. 

It  is  true,  that  before  and  at  the  time  the  plaintiff  rendered 
the  services,  our  statute  did  provide  that  "  in  all  State  cases, 
where  there  shall  be  a  voile  p(m  qu>  entered,  &c.,  the  county 
dliall  pay  the  Clerks,  &c.,  lialf  their  fees."  Bat.  Rev.,  chap. 
105,  sec.  32.  And  here  there  were  "  State  cases"  and  "  ??f///d 
prof^eqviJ^'  But  then  the  act  of  1874-75,  d  ap  2C0,  6(c.  9^ 
which  provides  "that  no  part  of  the  costs  upon  any  of  the 
indictments,  under  consideration,  shall  be  taxed  against  the 
county,"  does,  as  to  these  indictments,  repeal  the  general  law 
making  the  counties  liable.  And  so  the  case  stands  as  if  there 
never  had  l)een  any  law  making  the  counties  liable.  So  that 
there  was  not  only  no  rofnpnh'ioa  upon  the  county  to  pay,  but 
an  express  prokthlthm. 

The  only  thing  that  can  be  urged  against  this  view,  is  tlie 
argument,  that  at  the  time  the  services  were  rendered,  the 
county  was  bound  under  the  general  law.  No.  The  county 
was  not  bound  until  a  null*-  proneipu  sliould  be  entered.  And 
before  that  was  done,  the  act  of  1874—'75,  repealed  tlie  gen- 
eral law  as  to  these  cases.  So  that,  the  case  stands  thus  :  The 
State,  as  we  will  suppose,  is  like  any  other  party,  liable  for  its 
costs.  It  relieves  itself  from  that  liability  in  certain  cases, 
and  puts  it  upon  the  counties,  which  are  parts  and  parcels  of 
the  State,  to  pay,  upon  the  happening  of  certain  contingen- 
cies. Before  the  contingencies  happens,  the  State  relieves  the 
counties  from  liability,  there  can  be  no  objection  to  that. 
No  contract  of  the  cowties  is  thereby  impaired.  A  owes  B, 
and  directs  his  agent  to  pay  it ;  before  C  does  pay  it,  or  as- 
sumes any  personal  responsibility,  A  withdraws  his  authority, 
and  directs  C  not  to  pay  it.  After  this,  C  is  neither  bound 
nor  authorized  to  pay  it.  Dixon  dk  Davidson  v.  Pace^  73 
N.  C.  Rep.  603. 

We  do  not  mean  to  pass  upon  the  liability  of  tlie  State  to  pay 
this  claim.  All  that  we  decide  is,  that  the  coxinty  is  not  bound.. 
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There  is  error.  Judgment  reverBed,  and  judgment  here  for 
defendant. 

KoDMAN,  J.  Di^sf siting, 

I  dissent  from  the  opinion  of  the  court  for  this  reason. 
When  the  plaiutiflf  performed  the  services  as  Clerk  in  respect 
of  wliich  he  sues,  as  the  law  tlien  stood  he  was  entitled  to  re- 
iM?ive  the  fees  from  tlie  county,  in  the  event  that  7n*Ue  pr^^equi 
should  be  entered  on  the  indictments.  It  was  a  vested  right 
to  payment  on  tlic  happening  of  a  contingency  which  the 
Legislature  could  not  deprive  him  of.  If  an  Accident  Insur- 
ance Company  agrees  to  pay  B  a  certain  sum  in  case  he  shall 
he  disabled  or  killed  on  a  certain  journey,  his  right  to  receive 
the  money  on  the  happening  of  the  contingency  is  a  vested 
right,  although  the  right  is  not  complete  until  the  contiugency 
happens.  When  it  happens  the  right  by  relation  become? 
absolute  ah  irtfto.  It  cannot  be  supposed  that  the  Legislature 
could  discharge  the  Company  from  its  contract  at  any  time 
before  the  contingency  happened. 

The  argument  for  the  defendant  is  that  the  Legislature  had 
a  right  to  substitute  the  State  as  a  debtor  in  the  plaexj  of  the 
county.  But  I  conceive  the  Legislature  has  no  right  to  com- 
pel a  creditor  to  give  up  his  claims  against  a  solvent  debtor 
against  whom  he  has  a  practical  remedy,  and  to  substitute  in 
his  place  the  State  against  whom  he  has  no  remedy.  Besides 
it  seems  plain  to  me  that  the  Legislature  never  intended  to 
make  the  State  liable  for  the  plaintiff's  claim.  I  think  the 
Act  of  1874:-'75  violated  a  contract,  and  was  void  as  in  con- 
flict with  the  Constitution  of  the  United  States. 

Pkb  CuBiAM.  Judgment  reversed. 
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MARTHA  EVANS  «.  ROBERT  RAPER. 

A  covenant,  by  deed,  by  a  judgment  plaintiff  to  and  with  tbe  principal 
defendant  therein,  that  she  ^'  will  not  issue  execution  upon  the  judg- 
ment," and  **  will  not  in  any  way  attempt  to  collect  the  same  or  any 
jiart  of  lU^"  from  such  principal  defendant,  releases  the  surely,  also  a 
defendant  in  said  judgment. 

(^  Winston  v.  DaJby^  64  N.  C.  Rep.  299;  Bussell  v.  AddertoiXy  cited  and 
distinguished  from  this.) 

MonoN,  by  defendant  to  have  satisfaction  of  judgment  en- 
tered of  record,  heard  before  liis  Honor  Judge  Seymmir^  at 
Fall  Term,  1875,  of  Wilsoh  Superior  Court,  upon  the  fol- 
lowing 

CASE    AOBEED. 

1.  That  Josepli  Ferrell,  guardian  of  plaintiff  had  a  note 
against  Joseph  Watson,  as  principal,  Robert  Eaper,  the  de- 
fendant, and  Pitts  Kirby,  (now  insolvent),  as  sureties  for  five 
hundred  and  twenty-one  dollars  and  fifty-eight  cents,  ($521.58) ; 
for  which  sum  and  interest,  judgment  was  recorded  in  1867  in 
favor  of  said  guardian;  and  in  1869,  the  said  judgment  was 
regularly  docketed  according  to  law,  in  Wilson  Superior 
Court. 

2.  That  said  judgment  was  assigned  to  plaintiff  in  a  settle- 
ment had  with  said  Ferrell,  her  guardian. 

3.  That  Joseph  Watsoq,  the  principal  on  the  note  is  dead, 
and  Martha  Watson  is  his  administrator ;  and  that  plaintiff 
received  of  said  Watson's,  administratrix,  two  hundred  and  fif  t}' 
dollars  ($250)  on  said  judgment;  in  consideration  of  wliich 
the  plaintiff  executed  the  following  paper  writing,^to•wdt : 

"STATE  OF  NORTH  CAROLINA, 

Wilson  County. 

In  consideration  of  two  hundred  and  fifty  dollars  to  me 
paid  by  Martha  Watson,  administratrix  of  Jos.  Watson,  dec'd.. 
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the  receipt  whereof  is  hereby  acknowledged,  I  hereby  cove- 
nant and  agree  not  to  issue  execution  upon  a  judgment  in  my 
favor  in  Wilson  Superior  Court,  entitled  "  Joneph.  FetreU  v. 
Jnseph  Watson,^^  against  the  said  Martha  Watson,  as  admin- 
istratrix aforesaid,  and  further  that  I  will  not  in  any  way 
attempt  to  collect  the  same,  or  any  part  of  it  from  tlie  said 
Martha  Watson,  as  administratrix,  or  otherwise. 

(Signed)  MARTHA  EVANS,  [Seal.] 

John  W.  Dunham. 

4.  That  the  plaintiff  did  not  intend  by  said  paper  writing, 
to  release  the  defendant,  nor  did  the  covenantee  intend  to  take 
or  receive  any  other  than  a  covenant  not  to  issue  execution 
against  her. 

If  the  court  shall  be  of  opinion,  that  said  paper  writing 
operates  as  a  release  to  the  defendant,  then  the  motion  of  the 
defendant  shall  be  allowed  ;  otherwise,  it  shall  be  dismissed.'' 

His  Honor  being  of  opinion  with  the  defendant^  gave  judg- 
ment according  to  case  agreed. 

From  this  judgment,  the  plaintiff  appealed. 

Kee7ian  <&  Murray,  for  appellant,  submitted : 

1.  The  court  will  treat  the  instrument  marked  "A,"  as  a 
covenant  not  to  issue  execution,  and  not  a  release,  becanse 
"  the  courts  have  been  slow  to  adopt  the  doctrine  that  a  cov^ 
nant  not  to  sue  may  operate  as  a  release,"  and  because  tk 
covenantor  and  covenantee  are  not  single.  Winston  v.  DitU^y 
64  N.  C.  Kep.,  299. 

2.  The  agreement  is  nudum  pactum^  being  to  receive  part 
of  a  debt  in  payment  of  the  whole.  Bryan  v.  Foy^  69  N. 
C.  Eep.,  45. 

3.  There  must  be  a  new  C07} aider nti on  to  give  binding  force 
to  the  promise  of  forbearance.  Abtl  v.  Alemander.  45  Ired., 
523. 


Digitized 


by  Google 


JANUARY  TERM,  1876.  641 


VANS  V.    RaPBS. 


4.  The  seal  does  not  obviate  the  difficulty,  for  we  are  in 
Equity,  and  "  Equity  never  regards  a  seal."  Settle,  J.,  in 
Bryan  v.  />>//,  ut  svp;  and  although  at  law,  a  seal  implies  a 
sufficient  consideration  in  those  cases  where  any  consideration 
will  suffice.  Yet,  in  cases  like  this,  where  the  court  inquires 
into  the  adequacy  of  the  consideration,  a  seal  does  not  help. 

5.  The  mode  and  measure  of  relief  which  Raper  now  seeks 
can  only  be  obtained  in  Equity.  Snow  v.  McFarlnnd^  1  Ired., 
216;  Adams  Eq.,  106 — 107;  Liyon  v.  Dunn,  6  Ired.,  133; 
Rusnell  v.  AdderUtn.  64  N.  C.  Rep.,  at  page  420.  The  relief 
is  in  tlie  nature  of  specific  performance,  and  Equity  will  de 
croe  specific  performance  only  upon  valuable  consideration,, 
and  such  as  a  court  of  law  would  notice,  and  the  use  of  a  seal 
will  not  dispense  with  proof  of  tlie  actual  consideration. 
Adams'  Eq.,  78. 

6.  Again,  where  the  covenantor  reserves  his  rights  against 
the  surety,  he  is  not  discharged.  Adams'  Eq.,  107 ;  IlagUy  v. 
mil,  75  Penn.  Lt.,  108 ;  3  W  &  T.  Ld.  Cos.  Eq.,  star  page 
824 ;  Am.  Notes  to  same  at  page  562,  near  bottom ;  Keasly 
V.  CoU,  16  Mur.  &  Welsh,  at  page  135 ;  Price  v.  Barker,  4 
Ellis  &  Blackburn,  760,  772,  779. 

7.  We  may  show  by  parol  that  the  agreement  was  not  in- 
tended  to  have  the  effect  of  a  release.  Ilagley  v.  Hill,  75 
Penn.  Lt.,  108;    Wyke  v.  Rogers,  1  DeG.,  Mac.  &  G.,  408. 

Here  the  intent  appears  in  the  case  agreed,  and  we  have  a 
clear  equity  for  correction.  Phillipa  v.  Ihompeon^^  73  N".  C. 
Bep.,  643.  And  this  equity  the  court  here  may  work  out, 
either  under  the  rule  that  equity  considers  that  done  which 
ought  to  be  done,  or  under  the  large  powers  conferred  by  C. 
C.  P.,  sees.  132, 133,  commented  on  and  explained  in  Wadt^ 
V.  6%  of  Newbem,  73  N.  C.  Rep.,  318,  and  BvUard  v.. 
Johnston,  65  N.  C.  Rep.,  436. 

8.  Raper  is  barred  by  the  Statute  of  Limitations.  Battle'si 
Bevisal,  chap.  17,  sec.  34,  sub-sec.  9,  or  by  equity's  pursuing; 
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the   analogy  of   the   statute.     Barham  v.  LomaXy  73  X.  C 
Kep.,  76. 

9.  Raper  miglit,  iu  the  original  action,  have  had  a  jury  to 
ascertain  the  fact  of  his  suretyship,  and  so  charge  his  princi- 
pal primarily.  Bat.  Rev.,  chap.  110,  sees.  8  and  9.  And 
although  it  is  clear,  tliat  a  statute  conferring  jurisdiction  on 
tlie  courts  of  law  did  not,  under  the  old  system,  oust  tlie  an- 
cient equity  jurisdiction,  now  that  law  and  equity  are  hleuded, 
the  Chancellor's  jealousy  of  encroachment  no  longer  exists, 
and  the  courts  will  not  countenance  a  resort  to  a  collateral 
equitable  proceeding,  when  the  rights  of  all  parties  may  be 
fully  adjusted  in  one  action  in  the  way  pointed  out  in  Battle's 
Kevisal,  chap.  110,  seci*.  8  and  9.  See  Ballard  v.  Johui^, 
65  N.  C.  Eep.,  486. 

10.  The  position  of  the  parties  is  varied  by  a  judgm^t 
against  the  surety.  JenhinR  v.  liiiberUtmy  2  Dev.,  351; 
Uetae  v.  BerringUmy  3  Ld.  Cos.  Eq.,  824  (notes). 

Connor y  contra. 

Bynum,  J.  Learned  and  excellent  briefs  were  filed  in  the 
case  by  the  counsel  of  both  sides,  but  they  take,  perhaps,  a 
wider  range  than  is  requii'ed  by  the  particular  question  sub- 
mitted in  the  case  agreed.  That  question  is,  whether  the  cov- 
enant set  forth  operates  aa  a  release  of  the  defendant,  who  if 
the  surety  in  the  note  and  judgment.  The  covenant  stipulates, 
jirBt^  that  the  plaintiff  "  will  not  issue  execution  upon  the 
judgment,"  and  seo0ndy  "will  not  in  any  way  attempt  to  col- 
lect the  same  or  any  part  of  it,  against  the  said  Martha  Wat- 
son, as  administratrix  or  otherwise."  The  word  "rdeaae^if 
not  used,  but  it  was  unnecessary,  w^hen  words  of  equivalent 
meaning  are  substituted.  Certainly,  the  phrases  "  will  not  isae 
execution,"  and  "further,  I  will  not  collect,  or  attempt  to  col- 
lect," the  judgment  or  any  part  of  it,  are  fairly  incapable  of 
any  other  construction  than  that  oi  being  a  release.     Thecov 
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enant  is  of  perpetual  obligation,  and  so  professes  to  be.  A 
debt  that  is  never  to  be  collected,  is  discharged. 

The  legal  effect  of  the  covenant  is,  therefore,  to  release  and 
discharge  the  principal  in  the  judgment ;  and  nothing  more 
appearing,  it  follows  from  all  the  authorities  that  the  surety 
is  also  discharged.  Any  discharge  or  modification  of  the 
principal's  liability,  without  the  consent  of  the  surety,  abso- 
lutely discharges  the  surety ;  for  he  has  contracted  to  guaran- 
tee a  specific  agreement ;  and  if  a  new  agreement  be  substitu- 
ted without  his  assent,  his  contract  is  at  an  end.  The  same 
effect  follows,  if  the  creditor  enters  into  a  binding  contract  to 
give  time  for  payment  to  the  principal.  For  it  would  be  a 
fraud  upon  the  contract,  if  he  were  afterwards  to  receive  the 
debt  from  the  surety,  and  thus  confer  on  him  an  immediate 
right  of  action  against  the  principal.  The  surety  is  therefore 
discliarged  altogether  from  his  guaranty.     Adams  Eq.,  107. 

It  is,  Jiowever,  laid  down  by  most  of  the  authorities,  that  if 
the  creditor,  in  giving  time,  expressly  reserves  his  remedies 
against  the  surety,  there  is  no  discharge.  To  use  the  language 
of  Lord  Eldon,  in  ex  parte  Glendennivq^  1  Buck.  B.  C,  517, 
**  the  law  has  been  clearly  settled,  and  is  now  perfectly  under- 
stood, that  unless  the  creditor  reserves  his  remedies,  he  dis- 
charges the  surety  by  compounding  with  the  principal,  and 
the  reservation  must  be  upon  the  face  of  the  instniment  by 
which  the  parties  make  the  compromise ;  for  evidence  cannot 
be  admitted  to  vary  or  explain  the  effect  of  the  instrument.'' 

It  is  thus  seen  that  the  creditor  can  reserve  his  remedies 
against  the  surety  only  when  he  gives  time  to  the  principal, 
and  not  when  he  absolutely  discharges  him,  and  then,  that 
the  reservation  must  be  expressed  in  the  instrument  itself. 
Whether  this  doctrine  of  the  reservation  of  remedies  against 
the  surety,  when  time  is  given  to  the  principal,  obtains,  or 
should  obtain,  in  this  State  or  not,  is  immaterial  here,  for  no 
such  express  reservation  is  contained  in  the  covenant,  in  our 
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case,  and  the  covenant  does  not  give  time  to,  but  releases,  the 
principal  abBolutely. 

But  it  is  insisted  by  the  plaintiflTs  counsel,  that  the  covenant 
not  to  sue  or  collect,  is  founded  on  no  new  consideration,  and 
therefore,  is  void  ;  and  that  it  does  not  express  tlie  intent  of 
the  parties.  It  is  true,  the  case  states  that  the  consideration 
of  the  covenant  was  tlie  payment  of  $250  on  the  judgment, 
and  that  the  plaintiff  did  not  intend,  by  the  covenant,  to  re- 
lease tlie  surety,  nor  did  the  covenantee  intend  to  take  more 
than  a  covenant,  that  no  execution  should  be  issued  against 
her.  But  none  of  these  matters  are  set  forth  in  the  instm- 
ment ;  and  the  question  is,  not  what  the  parties  intended,  but 
what  they  did.  The  plaintiff  does  not  now  seek  to  reform  the 
covenant  as  having  been  executed  in  mutual  mistake,  bat 
merely  sets  out  what  construction  the  parties  tliemsclves  put 
upon  it  at  the  time  of  its  execution.  But  the  construction  of 
the  instrument  is  the  business  of  the  court  alone.  Nor  is  at 
all  material  what  the  consideration  was,  or  whether  there  was 
any,  imless  an  illegal  or  otlierwise  insufficient  one,  had  been 
expressed  upon  the  face  of  tlie  instrument.  That  enquiry  ii 
precluded  by  the  seal,  as  the  case  is  presented.  The  plaintiff 
does  not  now  repudiate  the  covenant,  or  seek  to  reform  it,  bot 
on  the  contrary  she  is  pursuing  the  surety  alone. 

The  rule  that  the  creditor  does  not  discharge  the  debtor  bj 
taking  a  less  sum  in  discharge  of  the  whole  debt,  although  be 
so  contracted  and  intended,  is  extremely  artificial  and  unsatis- 
factory ;  but  a  rule  that  the  creditor  may  discharge  the  prin- 
cipal and  pursue  the  surety  alone,  even  by  an  express  reaerra. 
tion  of  power  to  do  so,  is  still  more  repugnant  to  a  sense  of 
justice  and  honor.  The  rights  of  the  surety  in  such  cases, 
results  more  from  equity,  than  from  contract,  and  can  not  be 
put  upon  too  high  a  ground.  See  lie  as  v.  jBerringion,  and 
notes,  2  White  &  Tudor's  Equity  Cases  ;  Hare  &  WaUace's 
.Notes  856,  where  the  whole  doctrine  of  principal  and  surety, 
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18  di8<'.usBed  and  the  anthorities  reviewed.  This  case  is  dis- 
tinguished from  Winfttnv  v.  Dtdhy^  64  N.  C.  Rep.  299,  and 
RusHfll  V.  Adderton^  64  N.  C.  Rep.  420,  and  other  eases  there 
cited,  in  that,  here  the  debt  had  been  pursued  to  judgment, 
-which  constitute  a  lien  upon  the  lands  of  the  principal  and 
surety.  A  release,  or  even  a  covenant  not  to  sue  out  execu- 
tion against  the  principal  in  sucli  case,  operated  as  a  discharge 
of  the  creditor's  lien,  and  thus  deprived  the  surety  of  the  ben- 
efit of  one  of  his  securities  against  loss.  This  voluntary  act 
of  the  creditor  to  the  prejudice  of  the  surety,  released  the 
surety,  at  least  to  the  extent  of  the  loss  thereby  incurred. 
Jfeese  v.  Berringiofiy  above  cited.  This  case  is  further  distin- 
guished from  Haglty  v.  /////,  75  Penn.  St.  108,  and  similar 
cases,  in  that  the  covenant  is  made  not  before,  but  after  judg 
ment,  and  is  "  not  to  issue  execution  "  or  "  collect  the  same  or 
any  part  of  it."  As  an  injunction  perpetually  enjoining  the 
collection  of  the  judgment,  would  have  lain,  under  the  former 
Bystem,  the  practical  effect  of  which  would  be  to  discharge  the 
debt,  so  this  court  combining  the  powers  of  both  courts,  will 
put  such  a  construction  upon  the  covenant,  as  will  reach  the 
same  end,  by  the  shortest  and  most  direct  road.  This  is  done 
by  giving  effect  to  the  covenant  as  a  release. 
There  is  no  error. 

PxR  CuBiAK.  Judgment  affirmed. 
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A  prisoner  under  arrest  for  stealing  growing  com  from  %  certain  field, 
may  be  compelled  by  the  officer  haying  him  in  charge,  to  put  hia 
boot  or  shoe  in  a  track  found  in  the  field,  for  the  pnrpoae  of  ooai* 
parison ;  and  the  result  of  that  comparison  is  admissible  evidence  on 
the  trial  of  the  prisoner  for  the  offence. 

{State  T,  JacobB,  5  Jones  357,  cited  and  approved.) 

Indictment  for  la  oeny^  tried  before  BuoctonyJ,^  and  % 
jury,  at  Fall  Term,  1875,  of  Anson  Superior  Court. 

The  dofendaut  was  charged  with  the  larceny  of  a  growiog 
crop. 

It  was  in  evidence  that  in  the  latter  part  of  the  week  before 
FaU  Term,  1875,  of  Anson  Superior  Court,  the  prosecutor, 
Lewis  Bicketts,  missed  a  quantity  of  com  from  liis  field,  hxv* 
ing  been  pulled  from  the  stalks  while  standing.  The  defend' 
ant  was  in  the  employment  of  the  prosecutor.  Fresh  tracks, 
apparently  of  a  single  person,  \^ere  discovered  in  the  fidd, 
leading  from  stalk  to  stalk,  where  the  corn  was  nriiasing. 
There  was  a  fence  between  that  portion  of  the  prosecntor^a 
premises  where  the  defendant  lived,  and  the  place  where  the 
com  was  missing.  The  tracks  both  going  and  coming  lead  to 
this  fence.  On  Monday  of  said  term  the  defendant  ^vas  a^ 
rested  and  the  officer  found  under  his  bed  about  one  and  a 
half  bushels  of  corn,  apparently  new  corn.  The  officer  carded 
the  defendant  to  the  prosecutor's  field  where  the  tracks  were 
discovered. 

The  State  offered  to  prove  by  the  officer  that  he  compelled 
the  defendant  to  put  his  foot  in  the  track  and  that  it  cor- 
responded therewith. 

To  this  evidence,  the  counsel  for  the  defendant  objected, 
because  the  prisoner  was  then  under  arrest  and  ought  not  to 
have  been  compelled  to  do  anything  calculated  to  criminate 
himself,  the  proposed  evidence,  partaking  of  the  nature  of  a 
forced  confession,  ought  to  be  excluded. 
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The  objection  was  overruled  and  the  defendant  excepted. 
There  was  a  verdict  of  guilty   and  judgment  accordingly. 
The  defendant  appealed. 

BuAte  <&  Bttshee^  for  defendant. 
Attorney  Oeneial  Uaryrovey  for  the  State. 

KoDMAN,  J.  The  first  exception  is,  because  the  Judge  per- 
mitted the  officer  who  had  the  prisoner  in  custody  to  testify, 
that  he  made  the  prisoner  put  his  foot  in  the  tracks  found  in 
the  prosecutor's  fielfl,  and  that  his  foot  fitted  the  tracks  per- 
fectly. It  is  argued  that  making  the  prisoner  put  his  foot  in 
the  track  was  procuring  evidence  by  duress,  and  the  case  of 
State  V.  Jatvbs,  5  Jones,  259,  is  cited. 

The  object  of  all  evidence  is  to  elicit  the  truth.  Confessions 
which  are  not  voluntary,  but  are  made  either  under  the  fear 
of  punishment  if  they  are  not  made,  or  in  the  hope  of  escaping 
punishment  if  they  are  made,  are  not  received  as  evidence, 
because  experience  shows  that  they  are  liable  to  be  influenced 
by  those  motives,  and  cannot  be  relied  on  as  guides  to  the 
truth.  But  this  objection  will  not  apply  to  evidence  of  the 
sort  before  us.  No  fears  or  hopes  of  the  prisoner  could  pro- 
duce the  resemblance  of  his  tract  to  that  found  in  the  corn 
field.  This  resemblance  was  a  fact  calculated  to  aid  the  jury 
and  fit  for  their  consideration. 

Evidence  of  this  sort  is  called  by  the  civilians  "  real  evi- 
dence," is  always  admissible  and  is  of  greater  or  less  value 
according  to  the  circumstanc^es.  In  Best  on  Evidence,  sec. 
183,  the  following  instances  of  its  value  are  given.  "  In  a 
case  of  burglaiy,  where  the  thief  gained  admittance  into  the 
house  by  opening  the  window  with  a  pen  knife,  which  was 
broken  in  the  attempt,  and  a  part  of  the  blade  left  sticking 
in  the  window  frame,  a  broken  knife,  the  fragment  of  which 
corresponded  with  that  in  the  frame,  was  found  in  tlie  pocket 
of  the  prisoner.  So  where  a  man  was  found  killed  by  a  pistol, 
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the  wadding  in  the  wound  consisted  of  a  part  of  a  printed 
paper,  the  corresponding  part  of  which  was  found  in  the 
pocket  of  the  prisoner.  In  another  case  of  murder,  a  patch 
on  one  knee  of  the  prisoner's  breeches  corresponded  with 
an  impression  found  on  the  soil,  close  to  the  place  where  the 
murdered  body  lay.  In  a  case  of  robbery,  the  proaecator 
when  attacked  struck  the  robber  on  the  face  with  a  key,  and 
a  mark  of  a  key  with  corresponding  wards  was  visible  on  the 
face  of  the  prisoner,"  &c.  Similar  instances  might  be  cited 
indefinitely.  The  exception  however  is  that  the  officer  made 
the  prisoner  put  his  foot  in  the  track  m  order  to  test  the 
resemblance.  It  has  been  seen  that  this  could  not  alter  the 
fact  of  the  resemblance,  which  is  the  only  matter  that  wonid 
have  weight  as  evidence.  It  has  been  often  held,  that  if  a 
person  under  duress  confesses  to  having  stolen  goods  and  de- 
posited them  in  a  certain  place,  although  his  confession  of  the 
theft  will  be  rejected,  yet  evidence  that  he  stated  where  the 
goods  were,  will  be  received,  provided  the  goods  were  found 
at  the  place  described,  lieg.  v.  tfowV/,  9  C.  &  P.  364  ;  U^^ 
v.  re^^le,  25  N.  Y.  588;  WhiU  v.  SiAiU,  3  Heisk.  338; 
Selvlge  v.  H»1^,  30  Tex.  60. 

The  facts  of  the  goods  being  found  in  the  place  described, 
proves  that  he  knew  they  were  there,  and  this  knowledge  is  a 
fact  bearing  on  the  question  of  his  guilt,  to  which  the  jury  is 
entitled.  An  officer  who  arrests  a  prisoner  has  a  right  to  take 
any  property  which  he  has  about  liira,  which  is  connected  with 
the  crime  charged,  or  which  may  be  required  as  evidence. 
Roscoe  Cr.  Ev.  211 ;  R.  v.  O'Donnell,  7  C.  &  B.  138  (32  K 
C.  L.  R.)  ;  R.  V.  Kinsey,  Id.  447 ,  R.  v.  Burgess,  Id.  488  ; 
a,  V.  Roimeyy  Id.  515. 

If  an  officer  who  arrests  one  charged  with  an  offence,  bad 
no  right  to  make  the  prisoner  show  the  contents  of  his  pocket, 
how  could  the  broken  knife,  or  the  fragment  of  paper  ccmtc- 
spending  with  the  wadding,  have  been  found  ?  If  whoa  a 
prisoner  is  arrested  for  passing  counterfeit  money,  the  oon- 
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tents  of  his  pockets  are  sacred  from  search,  how  can  it  ever 
appear  whether  or  not  he  has  on  his  person,  a  large  number  of 
similar  bills,  which  if  proved  is  certainly  evidence  of  the 
scuntei* !  If  an  ofScer  sees  a  pistol  projecting  from  the  pocket 
of  a  prisoner  arrested  for  a  fresh  murder,  may  he  not  take  out 
the  pistol  against  the  prisoner's  consent,  to  see  whether  it  ap- 
pears to  have  been  recently  discharged!  Suppose  it  be  a 
question  as  to  the  identity  of  the  prisoner,  whether  a  person 
whom  a  witness  says  he  saw  commit  a  murder,  and  the  pris 
oner  appears  in  court  with  a  veil  or  a  mask  over  his  face  : 
May  not  the  court  order  its  removal  in  order  that  the  witness 
may  say  whetlier  or  not  he  was  the  person  whom  he  saw  com- 
mit the  crime  ? 

Would  the  robber  whose  face  was  marked  with  the  wards 
of  a  key  have  been  allowed  to  conceal  his  identity  by  wearing 
a  mask  during  his  trial  ? 

We  conceive  that  these  questions  admit  of  but  one  answer, 
and  that  is  one  consistent  with  the  general  practice. 

We  concur  with  the  Judge  below,  that  the  oflBcer  had  a 
right  to  take  o£F  the  boots  or  shoes  of  the  prisoner  and  com 
pare  them  with  the  tracks  in  the  com  field.  And  we  also  agree 
with  him  in  the  opinion  that  when  the  prisoner,  upon  being 
required  by  the  oflScer  to  put  his  foot  in  the  tract,  did  so,  tlie 
officer  might  properly  testify  as  to  the  result  of  the  compari- 
son thus  made.  It  is  unnecessary  to  say  whether  or  not  the 
officer  might  have  compelled  the  prisoner  to  put  his  foot  in 
the  tracks  if  he  had  persisted  in  refusing  to  do  so.  The  refusal 
and  the  result  of  the  comparison  made  by  the  officer  between 
the  track  and  the  prisoner's  shoe  would  have  been  competent. 

There  is  no  error.  Judgment  affirmed.  Let  tliis  opinion 
be  certified. 

Pm  CuBiAM.  Judgment  affirmed. 
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E,  M.  HOLT  V.  GEORGE  W.  PATTERSON. 

The  statute  fixing  a  scale  of  depreciation  for  Oonfederate  money  during 
the  late  war,  doea  not  impair  the  obligation  of  contracts,  and  is  not 
in  violation  of  the  Oonstitation  of  the  United  States. 

Civil  Aotiok  on  a  bond,  heard  before  f^chenck.  J  ^  at  FaD 
Term,  1876,  of  the  Superior  Court  of  Ca3ai2rus  county. 

The  complaint  alleged  :  That  George  W.  Patteraon,  the 
defendant,  and  one  W.  R.  Denny,  on  the  6th  day  of  Novem- 
ber, 1862,  covenanted  under  their  hands  and  seals  to  pay  ^ 
plaintiff,  one  day  after  date,  the  sum  of  two  thousand  dollan. 
That  certain  payments  have  been  made  thereon,  (setting  them 
out,)  and  that  no  other  part  thereof  has  been  paid. 

Plaintiff  demanded  judgment  against  the  defendant  for  the 
value  of  said  covenant,  according  to  the  legislative  scale,  sub- 
ject to  the  credits  above  mentioned. 

At  the  return  term  of  the  summons,  to  wit :  Fall  Term, 
1875,  the  defendant  having  failed  to  answer,  tlie  following 
order  was  made :  ^^  Judgment :  judgment  to  I>e  stricken  out 
if  a  substantial  answer  be  filed  at  Chamber's  Court  at  Char- 
lotte." 

On  January  3d,  1876,  the  defendant  moved  tlie  court  to 
strike  out  the  judgment,  and  that  he  be  allowed  to  file  an 
answer  to  the  effect  following : 

That  the  consideration  of  tlie  covenant  sued  on,  was  Con- 
federate money  loaned.  At  the  time  said  covenant  was  de- 
livered. Confederate  currency  was  worth  in  the  proportion  of 
three  dollars  in  Confederate  money  to  one  of  gold,  and  the 
defendant  offers  that  a  judgment  may  be  taken  upon  this 
basis,  but  resists  a  judgment  in  the  proportion  of  $2.50  in 
Confederate  money  to  one  of  gold,  as  established  by  l^isla- 
tive  enactment. 

The  motion  of  the  defendant  was  overruled  by  the  com-t, 
whereupon  he  appealed. 
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Ship  c^  Bailey^  for  appellant. 
BcoUe  Battle  <&  Mordeoaiy  contra. 

Reads  J.  The  question  is^  whetlier  the  statute  fixing  a 
scale  of  depreciation  for  Confederate  currency  during  the 
late  civil  war,  is  in  violation  of  the  Constitution  of  the  United 
States,  as  impairing  the  obligation  of  contracts  ?  The  ordi* 
nance  of  the  State  Convention,  and  the  Acts  of  the  General 
Assembly  upon  the  subjectt  may  be  found  in  Bat.  Rev.  chap. 
84,  see's.  6,  6,  7  and  8. 

During  the  war  almost  the  only  money  in  use  was  Confed- 
erate currency,  which,  day  by  day,  was  decreasing  in  value  as 
compared  with  gold,  and  indeed  with  any  thing  else.  So  it 
was  considered,  that  when  A  promised  to  pay  B  one  hundred 
dollars,  it  was  not  to  be  supposed  that  he  meant  gold  doUai^s,.. 
for  there  were  no  gold  dollars  in  circulation,  nor  was  there 
any  currency  in  circulation  which  was  convertible  into  gold 
dollars;  but  that  he  meant  Confederate  currency  dollars^. 
And  if  he  should  be  required  to  pay  in  gold,  or  any  thing 
else,  then  the  value  of  one  hundred  Confederate  currency 
dollars  sliould  be  the  measure  of  the  value  of  the  promise. 

To  this  it  is  objected  that  a  ^^  dollar  "  means  a  gold  dollar... 
In  a  certain  sense  that  is  true.  But  in  common  acceptation 
we  may  certainly  say,  Confederate  currency  dollars,  United 
States  currency  dollars,  and  gold  dollars.  And  no  one  would 
suppose  that  each  expression  means  the  same.  And  jiist  as 
we  may  sliow  by  exprenn  wards  what  we  mean  by  dollars,  or 
what  mrri  of  dollars  we  mean,  so  we  may  show  by  %i'cu,m' 
stances  what  we  mean  by  dollars.  And  tlierefore  it  was 
enacted,  that  the  circumstances  of  the  war-times  show  tliat  a 
promise  to  pay  dollars,  meant  Confederate  currency  dollars, 
or  their  value.  And  then  for  convenience,  a  scale  of  value 
was  fixed.  But  still  the  statute  does  not  fix  an  h'on  rule  for 
the  construction  of  contracts  made  during  the  war.  It  only 
provides  tliat  they  shall  be  deemed  to  be  solvable  in  money  of 
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■4he  value  of  Confederate  currency,  "  subject  nevertheless  to 
evidence  of  a  different  intent  of  the  partiee  to  the  contract.^ 

How  then  is  the  contract  violated  ?  The  contract  is  the 
•*^  intent "  of  the  parties.  The  statute  allows  that  intent  to 
he  shown  and  to  govern.  It  is  only  in  the  absence  of  proof 
of 'the  intent,  that  the  statute  directs  the  intent  tobe{»^ 
fiumed. 

Admitting  that  to  be  so,  still  it  is  further  objected  that  the 
liCgislature  had  not  the  power  to  fix  an  arbitrary  scale  of  de- 
preciation, or  standard  of  value  of  Confederate  carrenej,  but 
that  it  must  be  fixed  by  the  jury  in  each  case. 

To  this  it  is  answered  that  if  Confederate  currency  had  t 
definite  ascertained  value,  and  that  was  the  value  of  theooit 
tract,  then  neither  the  Legislature  nor  the  jury  had  the  right 
to  change  or  fix  it.  But  if  it  had  no  ascertained  value  whj 
might  not  the  Legislature  as  well  as  the  jury  fix  the  valnc! 
it  had  no  fixed  value.  It  was  changing  every  day.  And  it  wi  i 
convenient  if  not  absolutely  necessary  for  the  administratioD 
■of  justice,  that  an  authoritative  scale  should  be  prescribed. 

This  statute  has  been  for  t^n  years  in  existence,  and  hii 
been  administered  in  innumerable  instances  without  question; 
and  it  is  too  late  to  question  it  now. 

There  is  no  error.  Judgment  affirmed  and  judgment  here 
^or  plaintiff. 

J^KS  CcBiAK.  Judgment  accordinglj 
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Kirk  p.  Barmhart,  Adm'r.,  S^c, 


ROSANNA  KIRK  c.  BENTON  BARNHART,  Adm'r.,  &c, 

A  motion  to  dismiss  an  appeal,  because  it  does  not  appear  that  a  case 
had  been  made  and  served  as  prescribed  by  the  Code  of  Civil  Pro- 
cedure, will  not  be  granted,  when  an  opposing  counsel  states  on  oath,, 
in  this  eourt,  that  all  the  requirements  of  the  C.  C.  P.  were  complied, 
with  in  the  court  below. 

A  plaintiff,  as  a  witness,  cannot  prove  her  services  rendered  her  deceased  - 
mother,  in  an  action  against  her  mother^s  administrator,  to  recover.' 
the  value  of  such  services. 

Civil  Action  tried  before  SchencJcy «/.,  at  the  July  Term, 
1876,  of  Cababbub  Superior  Court. 

The  pleadings  were  oral,  and  the  case  came  up  by  appeal 
from  the  judgment  of  a  Justice  of  the  Peace. 

The  plaintiff  sued  the  defendant,  as  the  administrator  of 
her  mother,  Susan  Seaman,  for  one  hundred  and  fifty  dollars^ 
for  services  rendered  by  her  to  her  mother,  during  the  last 
eighteen  months  of  her  life. 

Tlie  plaintiff  was  offered  as  a  witness,  to  prove  that  he? 
mother  was  old  and  infirm  ;  and  that  about  eighteen  months 
before  the  death  of  the  latter,  the  plaintiff  and  two  of  her 
children  had  moved  to  the  home  of  her  said  mother,  to  aid  im 
taking  care  of  her  and  in  nursing  and  supporting  her.  ThiB 
testimony  was  objected  to  by  the  defendant,  but  was  admitted 
by  the  court.     Defendant  excepted. 

Defendant  also  objected  to  a  recovery,  on  the  ground,  that 
no  demand  was  made  before  suit  brought,  and  that  this  court 
had  no  jurisdiction  of  the  action. 

The  court  overruled  these  two  objections,  and  submitted  tho 
case  to  the  jury,  on   the  facts  proved  by  the  plaintiff  and. 
others ;  and  charged,  that  as  the  plaintiff  was  twenty-one  years 
old,  the  law  presumed  she  wof ked  for  herself ;  and  that  the 
burtlien  was  on  the  defendant  to  show  that  the  services  ren>- 
dered  were  to  be  gratuitous  and  voluntary,. or  reciprocal. 
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To  this  charge  the  defendant  excepted,  and  asked  his  Honor 
to  charge :  That  the  relation  of  the  parties  rebutted  the  pre- 
sumption of  a  special  contract. 

Verdict  for  the  plaintiff.  Motion  for  a  new  trial;  motioo 
refused.     Judgment,  and  appeal  by  defendant. 

Barrlnger  and  Movtyo'verrj  for  appellant. 
Shtjyp  cfc  Bailey,  contra. 

Rodman,  J.  Mr.  Bailey,  for  the  plaintiflf,  moved  to  dism» 
the  appeal,  because  it  did  not  appear,  that  a  case  had  been 
made  out  by  the  appellant  and  served  on  the  plaintiff  or  his 
counsel,  within  five  days  after  the  entry  of  appeal  taken,  as 
required  by  C.  C.  P.,  sec.  301.  It  appeared,  however,  from 
tlie  affidavit  of  Mr.  Barringer,  that  the  case  had  been  stated 
and  served  in  due  time  on  Mr.  Long,  one  of  the  attomies  for 
the  plaintiff,  who  resided  in  the  county  where  the  action  wu 
tried,  and  had  been  returned  by  him  without  objection,  and 
filed  with  the  clerk.  The  motion  to  dismiss  the  a{q>ed  ^ 
therefore  refused.  The  motion  of  defendant  for  a  certiorari 
is  also  refused. 

The  Judge  clearly  erred  in  receiving  the  plaintiff  as  a  wft- 
ness  to  prove  the  services  rendered  by  her  to  the  deceased 
C.  C.  P.,  sec.  843. 

Peb  Cubiam.        Judgment  reversed  and  venire  de  iu0». 
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JAMES  MANLY  v.  THE  WILMINGTON  &  WELDON  RAILKOAD 

COMPANY. 

The  general  rule  as  to  contributory  negligence  is,  that  when  the  injury 
arises  neither  from  malice,  design,  nor  wanton  and  gross  neglect,  but 
simply  the  neglect  of  ordinary  care,  and  the  parties  are  mutually  in 
fault,  the  negligence  of  both  being  the  immediate  and  proximate 
cause  of  the  injury,  a  recovery  is  denied,  upon  the  ground  that  the 
injured  party  must  be  taken  to  have  brought  the  injury  upon  himselL 

This  general  rule  however,  is  subject  to  certain  qualifications.  For  in- 
stance : 

(I.)  The  injured  party,  although  in  fault  to  some  extent,  at  the  same 
time  may  be  entitled  to  damages  for  an  injury  which  could  not  have 
been  avoidt-d  by  ordinary  care  on  his  part. 

(2.)  When  the  nc^gligence  of  the  defendant  is  the  pro2dmate  cause  of 
the  injury,  but  that  of  the  plaintiff  only  remote,  consisting  of  some 
act  or  omission  not  occurring  at  the  time  of  the  injury ;  in  such  cases 
an  action  for  damages  may  be  maintained. 

{Herring  v.  Wilmington  d  Ealeigh  Railroad  Company^  10  Ired.  402;  Mor* 
riaon  v,  Cornelius,  64  N,  0.  Rep.  846,  and  Murphy  v.  Wilmington  & 
Wddon  Railroad  Company^  70  N.  C.  Rep.  437,  cited  and  approved.) 

Civil  Action,  for  damages,  tried  before  Moore^ «/!,  at  De- 
cember (Special)  Term,  1875,  of  Halifax  Superior  Court. 

The  following  are  the  facte  agreed,  and  sent  to  this  court 
as  a  part  of  the  record,  upon  appeal. 

On  the  —  day  of  June,  1876,  the  defendant's  regular  train 
being  somewhat  behind  time,  was  at  about  half-past  three 
o'clock,  P.  M.,  running  over  the  defendant's  raOroad  at  the 
speed  of  twenty-five  miles  per  hour,  the  schedule  speed  being 
fixed  at  twenty-two  and  one-half  miles  per  hour,  according  to 
circumstances,  and  the  usual  speed  being  twenty-two  and  one- 
balf  miles  per  hour. 

As  the  train  was  approaching  its  terminus,  at  Weldon,  at  a 
point  about  one  mile  south  of  that  town,  where  there  is  a 
down  grade,  and  where  the  track  is  straight  for  nearly  two 
miles,  it  ran  over  and  killed  a  colored  girl,  the  child  of  the 
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plaintiff,  tlien  about  ten  years  old,  who,  together  witli  her  Bis- 
ter, some  fifteen  years  old,  was  on  the  track  asleep. 

This  action  is  instituted  by  the  plaintiff  to  recover  of  the 
defendant  damages  for  the  killing. 

On  the  trial  the  plaintiff  introduced  the  eldest  sister  as  a 
witness,  who  stated,  tliat  she  and  her  youngest  sister  had  gon» 
to  a  neighboi''s  house  in  order  to  get  clothes  to  be  washed. 
The  evening  was  very  hot,  and  when  they  reached  the  rail- 
road on  their  return,  being  wearied  with  the  burdc  j,  both  sat 
down  on  the  track  to  rest,  and  the  oldest  sister  to  pull  off  her 
shoes,  which  hurt  her  feet.  They  soon  fell  asleep.  She  was 
soon  aroused  by  the  blowing  of  the  whistle  of  the  engine,  and, 
springing  up,  jumped  from  the  track. 

The  engineer  who  was  in  charge  of  the  train  at  tlie  time  of 
the  accident,  stated  :  That  the  day  was  very  hot,  the  son 
shining  very  brightly  upon  the  track,  and  his  vision  was  im- 
paired by  the  glimmer  of  tlie  track.  He  did  not  discover  any 
object  upon  the  track  until  within  two  hundred  feet  of  the 
girls.  At  first  he  supposed  the  objects  were  small  hogs,  and 
blew  his  whistle.  That  so  soon  as  he  discovered  the  objects 
to  be  human  beings,  he  reversed  his  engine,  threw  the  whole 
force  of  the  steam  upon  the  wheels  and  blew  the  whistle  r^>- 
idly,  but  could  not  stop  the  engine  until  it  had  run  over  one 
of  the  girls,  and  passed  about  one  hundred  yards  beyond. 
That  when  he  first  blew  the  whistle,  one  of  the  girls  sprang 
up,  endeavored  to  drag  the  other  off,  but  was  unable  to  do  eo^ 
and  escaped  from  the  track. 

He  further  stated  that  on  such  a  grade  and  at  the  speed  of 
twenty-five  miles  an  hour,  the  engine  could  ndt  ham.been 
stopped  under  two  hundred  and  fifty  .ja«k,  Imtjifc  tI|Afi)eed 
of  twenty-two  and  a  half  miles  it  might  ^vb  heeer^^iiffei  at 
about  two  hundred  yards.  ^  .  '^ 

The  engineer  was  proved  to  6e  ordinarily  skillful. 

The  conductor  testified  that  the  brakes  were  applied  so  bood 
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as  the  whistle  blew.  He  saw  the  brake  applied  at  the  end  of 
the  car  where  he  then  was. 

The  witnesses  differed  as  to  the  distance  at  which  the  girls 
might  have  been  seen  by  the  engineer,  he  looking  out  for 
them,  some  stating  it  to  be  a  half  a  mile,  and  others  four  hun- 
dred feet.  There  was  also  a  conflict  of  evidence  as  to  the 
distance  from  the  girls  when  the  whistle  was  blown. 

The  following  are  the  issues  which  were  submitted  to  the 
jury,  and  ttie  several  responses  thereto : 

1.  How  far  could  objects  of  the  description  shown  in  the 
evidence,  be  seen  by  an  engineer  at  the  time  the  child  was 
kiUed  ? 

Answer :  Two  lumdred  yards. 

2.  How  far  was  the  train  from  the  children  when  the 
whistle  was  blown  ? 

Answer  :  One  hundred  and  fifty  yards. 

3.  What  damage  did  tlio  plaintiff  sustain  by  reason  of  the 
killing  of  the  child  ? 

Answer :  Three  hundred  dollars. 

The  defendant  requested  his  Honor  to  submit  the  following 
issue  to  the  jury :  "  Could  the  child  have  escaped  from  the 
track  after  the  whistle  blew,  had  she  been  awake  ?" 

His  Honor  remarked  that  this  was  admitted,  and  did  not 
submit  the  issue. 

It  is  admitted  that  the  people  are  in  the  habit  of  walking 
on  the  track  going  to  and  from  Weldon,  and  that  this  was 
known  to  the  engineer. 

Upon  the  evidence  and  the  finding  of  the  jury,  the  court 
iiiled  that  there  was  n^ligence  on  the  part  of  the  defendant ; 
and  rendered  judgment  for  the  plaintiff  for  three  hundred 
dollars. 

From  this  judgment  the  defendant  appealed. 

Moore  db  Oatling,  for  the  appellant. 

Day  and  Batchelor  &  Sou^  contra. 

42 
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Bynum,  J.  When  the  facts  are  found  or  admitted,  what  is 
negligence,  is  well  settled  in  this  State,  to  be  a  question  of 
law  for  the  court,  whatever  diversities  of  decision  may  pre- 
vail in  some  of  the  other  States.  The  facts  here  are  fullj 
set  forth  in  the  case  stated,  and  they  are  so  strikingly  like 
those  in  the  case  of  tienivy  v.  Wlil,  <fe  Ral.  B,  R.  io ^  10 
Ired.  402,  that  it  is  sufficient  to  refer  to  that  case,  for  a  foil 
discussion  of  the  principles  involved  in  this.  The  doctrine  of 
contributory  negligence,  as  affecting  the  right  of  the  plaintiff 
to  recover,  as  understood  and  enforced  by  the  law  of  this 
State,  is  further  well  illustrated  in  the  cases  of  Morri^m  v. 
Conulins,  63  N.  C.  Rep.,  346,  and  Murphy  v.  WiL  cfc  WAd, 
It.  It.  Co.,  70  N.  C.  Rep.,  437. 

In  looking  abroad  at  the  decisions  of  our  sister  States,  it  i& 
impossible  to  find  any  principle  in  them,  by  which  this  actioii 
can  be  maintained.  Take,  for  instance,  a  case  from  Massa- 
chusetts, where  one  extreme  of  the  doctrine  of  contributoiy 
negligence  is  held ;  and  another  from  Dlinois,  where  the  other 
extreme  is  held.  In  Murphy  v.  Deane^  101  Mass.,  455,  it  is 
decided,  tliat  whenever  there  is  negligence  on  the  part  of  the 
plaintiff,  contributing  directly,  or  as  a  proximate  cause  to  the 
occurrence  from  which  the  injury  arises,  sucli  negligence  wiD 
prevent  the  plaintiff  from  recovery  ;  and  the  burden  is  always 
upon  the  plaintiff  to  establish,  either  that  he  himself  was  in 
the  exercise  of  due  care,  or  that  the  injury  was  in  no  degree 
attributable  to  want  of  proper  care  on  his  part.  It  is  not 
necessary  to  give  an  unqualified  assent  to  this  decision,  as  it 
seems  to  leave  out  of  view  all  gross  and  wanton  negligence  on 
the  part  of  the  defendant,  which  would  be  evidence  of  willfal 
injury,  and  enable  the  plaintiff  to  maintain  the  action,  althangb 
in  fault  himself.  It  is  not  alleged  that  the  negligence  of  the 
defendant,  in  our  case,  was  either  gross  or  wanton,  and  tfa^e- 
fore  Murphy  v.  Deane,  is  an  express  authority  against  tfie 
plaintiff,  who  does  not  deny  a  want  of  due  care,  on  the  part 
of  the  two  children. 


Digitized 


by  Google 


JANUARY  TERM,  1876.  659 

Maklt  V,  Thb  Wilmihoton  &  Wbldo!!  Railboad  Co. 

The  Chicago  &  Alton  li.  R.  Co.  v.  Pondroji,  51  111.  333, 
aflfords  an  instance  of  the  other  extreme  of  the  doctrme  of 
contribatory  negligence.  There  the  rule  was  declared  to  be, 
that  when  the  negligence  of  the  plaintiff  is  slight  as  compared 
with  that  of  the  defendant,  a  recovery  may  nevertheless  be 
had.  According  to  this  case,  the  plaintiff  here  cannot  recover, 
because,  admitting  for  the  argument,  that  the  defendant  was 
negligent,  the  case  clearly  shows  that  the  negligence  of  the 
girl  equalled  and  excelled  that  of  the  defendant.  In  Ohio,  tlie 
rule  of  law  in  cases  of  mutual  negligence  is,  that  when  there 
is  negligence  on  the  part  of  tlie  plaintiff,  he  is  not  entitled  to 
recover,  wliere  he  might,  by  the  exercise  of  ordinary  care, 
have  avoided  the  consequences  of  the  defendant's  negligence. 
Timmons  v.  Central  R.  R.  Co.,  6  Ohio  Lt.  105.  By  this 
rule  the  plaintiff  cannot  recover,  for,  with  ordinary  care  on 
the  part  of  the  girls,  the  accident  would  not  have  liappened. 
Even  had  the  place  of  the  accident  been  a  public  crossing, 
to  use  their  faculties  for  the  purpose  of  discovering  and 
avoiding  danger  from  an  approacliing  train,  and  the  failure 
to  do  so,  will  defeat  a  recovery.  Clev.y  Col,  dc  Gin.  R.  R  Co. 
V.  Crawford^  24  Ohio  Lt.  631.  Much  more  is  it  negligence, 
as  will  defeat  an  action,  when  the  girls  do  not  cross  the  road, 
as  they  might  safely  have  done,  but  get  upon  the  road,  remain 
upon  it,  lie  Aovm  upon  the  track  and  go  to  sleep,  and  that 
too,  about  the  regular  time  for  the  train  to  pass  the  spot. 

The  general  rule  as  to  contributory  negligence,  most  ap- 
proved by  the  decisions  and  most  agreeable  to  reason  and  jus- 
tice, is  that  when  the  injury  arises  neither  from  malice,  de- 
sign, nor  wanton  and  gross  neglect,  but  simply  the  neglect  of 
ordinary  care,  and  the  parties  are  mutually  in  fault,  the  neg- 
ligence of  both  being  the  immediate  and  proximate  cause  of 
the  injury,  a  recovery  is  denied  upon  the  ground  that  the  in- 
jured party  must  be  taken  to  have  brought  the  injury  upon 
himself.  For  the  parties  being  mutually  in  fault,  there 
can  be  no  apportionment  of  damages,  no  rule  existing  to  settle 
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I 
in  such  ('.ases,  wliat  one  shall  pay  more  than  another.    Bat    ' 
tliis  general  rule  is  subject  to  qualifications.     It  is  necessaiy    ] 
to  notice  two  only,   which  are   thpse  most  favorable  to  the 
plaintiff.  i 

1.  The  injured  party,  altliough  in  fault  to  some  extent,  at 
the  same  time  may  notwithstanding  tliis,  be  entitled  to 
damages  for  an  injury,  which  could  not  have  been  avoided  bv 
ordinary  care  on  his  part. 

2.  When  the  negligence  of  the  defendant  is  the  proximate 
cause  of  the  injury,  but  that  of  the  plaintiff  only  remote, 
consisting  of  some  act  or  omission  not  occundng  at  the  time 
of  the  injury,  the  action  for  damages  is  maintainable.  Eer- 
whacker  v.  The  Clev.  Col.  and  Ciii.  R.  R,  Co,^  3  Ohio  172, 
where  the  authorities  in  this  country  and  England  are  col- 
lected and  reviewed.  For  reasons  already  given,  tlie  plain- 
tiff's action  cannot  be  supported  under  either  of  these  excejh 
tions  to  tlie  general  rule,  unless  the  tender  years  of  the  chiM 
killed,  so  modifies  the  rule  of  law  in  regard  to  the  negligence 
of  an  adult,  as  to  make  that  cx)nduct  which  is  highly  culpabk 
on  the  part  of  the  man,  not  culpable  at  all,  or  slightly  80,  od 
the  part  of  the  child.  It  is  true,  the  responsibility  of  the 
two  classes  is  not  the  same.  An  infant  of  tender  years  is  not 
held  to  the  same  degree  of  discretion,  and  the  degree  depend? 
upon  its  age  and  knowledge.  The  caution  required  is  accord- 
ing to  the  maturity  and  capacity  of  the  child.  Raikod 
Company  v.  Oladmon^  15  Wall.  401.  In  our  case,  the  chili 
killed  was  ten  yeare  old  and  her  companion  was  of  the  age  of 
fifteen,  and  seems  to  have  had  charge  of  the  younger  odc 
who  was  her  sister.  As  the  capacity  of  tlie  two  is  not  dis- 
closed in  the  case,  we  are  to  assume  that  they  were  of  ordJBuy 
intelligence  and  physical  activity.  The  mind  of  one  wMuetf 
the  period  of  maturity  for  females.  The  other,  though 
younger  and  more  immature,  was  yet  of  snffieient  age  and 
discretion,  under  the  control  of  her  sister,  or  even  without  it, 
to  be  subject  to  the  laws  of  ordinary  care  and  diligence.    K 
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by  the  proposition  of  the  counsel  of  the  plaintiff,  that  "  If 
there  was  negligence  on  the  part  of  the  cliildren,  it  is  not 
imputable  to  the  parent  who  is  the  plaintiff,"  is  meant  that 
the  plaintiff  is  entitled  to  recover,  notwithstanding  any  degree 
of  negligence  on  the  part  of  the  children,  we  cannot  assent 
to  the  proposition.  It  has  no  foundation  in  reason,  and 
would  be  disastrous  to  commercial  life.  Nor  do  we  think  the 
question,  upon  whom  the  burden  of  proof  rests,  becomes  of 
any  practical  value  here,  because  the  evidence  introduced  by 
the  plaintiff  to  establish  a  cause  of  action,  discloses  tlie  de- 
fence, and  is  relied  upon  by  the  defendant  as  constituting  tJie 
degree  of  negligence  which  defeats  the  action  of  the  plaintiff. 
The  conclusion  reached  upon  tliis  part  of  the  case,  is,  that 
supposing  the  defendant  was  negligent,  yet  the  greater  negli- 
gence of  the  plaintiff,  exempts  the  defendant  from  liability. 

But  it  remains  to  be  seen,  whether  the  defendant  was  negli- 
gent at  all.  The  right  of  the  railroad  company  to  the  free, 
exclusive  and  unmolested  use  of  its  track,  is  not  questioned. 
The  train  was  in  the  discharge  of  its  daily  labor,  upon  the 
private  property  of  the  company,  running  near  upon  time  and 
at  a  lawful  speed.  It  was  a  hot  afternoon,  on  the  21st  of 
June.  The  sun  shone  brightly,  producing  a  glimmer  from  the 
iron  rails  on  the  track,  which  interfered  with  the  vision  of  the 
engineer,  who  was  of  ordinary  skill  and  at  his  post.  At  150 
feet  distant  the  engineer  sees  two  objects  upon  the  track, 
which  he  supposed  to  be  small  hogs,  and  blew  the  whistle. 
That  so  soon  as  he  discovered  the  objects  to  be  human  beings, 
he  blew  the  whistle  rapidly,  reversed  his  engine,  threw  the 
whole  force  of  the  steam  upon  the  wheels,  but  could  not  stop 
the  engine  until  it  had  run  over  one  of  the  girls  who  was 
lying  asleep,  the  other  having  sprung  up  and  escaped.  The 
jury  found,  upon  issues  submitted,  that  the  objects  of  the 
description  shown  in  the  evidence,  could  be  seen  by  an  en^ 
gineer,  at  the  time  the  child  was  killed,  at  the  distance  of  two 
hundred  yards,  and   that  the  whistle  blew  at  the  distance  of 
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one  hundred  and  fifty  feet  of  the  children.  This  finding  is 
not  inconsistent  with  the  evidence  of  the  engineer  that  he  Jid 
not  see  them  until  within  two  hundred  feet,  by  reason  of  the 
bright  sunshine  and  the  glimmer  upon  the  track.  But  sup- 
pose he  had  seen  the  sleeping  childi*en  at  the  earliest  possible 
moment,  to-wit,  two  hundlrfed  yards  distant.  He  believed 
them  to  be  small  hogs.  These  animals  are  easily  alarmed  and 
of  quick  and  nimble  movement.  Certainly  it  is  not  want  of 
ordinary  care,  to  blow  the  whistle  for  these  at  one  hundred 
and  fifty  feet,  instead  of  two  hundred  yards.  From  their 
nature,  the  nearer  the  whistle,  the  gi*eater  the  alarm  and  ^ 
more  rapid  would  be  their  flight.  The  engineer  did  not  knor, 
and  was  not  bound  to  know,  they  were  human  beings.  Their 
irrational  conduct  in  lying  still  upon  the  track  when  the  train 
was  rapidly  approaching  at  its  usual  time,  repelled  the  idea 
tliat  they  wete  intelligent  beings.  As  soon  as  a  nearer  afh 
proach  enabled  him  to  see  that  they  were  human  beihga,  he 
seems  to  have  made  every  possible  effort  to  avert  the  disaattti 
but  without  success.  We  do  not  think  the  case  disclose  nsf' 
ligehce  on  the  part  of  the  defendant. 

The  leading  cases  cited  in  the  full  and  able  bri^  by  die 
counsel  of  the  parties,  have  becfn  examined  widi  ciire.  Tfe 
principles  tliey  establish,  we  think,  are  entirely  consistent  wilfi 
those  announced  in  this  opinion. 

There  is  error. 

Pke  Curiam.       Judgment  reversed,  and  venire  dt  new. 
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A.  A.  MoKETHAN  r.  R.  M.  McNEILL  and  another. 

The  Clerk  of  the  Superior  Court  is  the  proper  person,  and  not  the  Judge 
in  term  time,  befere  whom  appliciition  is  niade  upon  proof,  for  an 
execution  upon  a  judgment  of  over  three,  years  stai^ding.  The  exe- 
cution is  i^ukiiabl^  to  the  next  term. 

This  was  a  Motion  for  leave  to  issue  execution,  heard  before 
Buxton^ «/.,  upon  appeal  from  the  ruling  of  the  Clerk  of  the 
Superior  Court  of  Cumberland  countj.  Fall  Term,  1875. 

The  motion  was  refused,  on  the  ground  that  the  Clerk  had :. 
no  jurisdiction  thereof,   and  his  Honor  sustained  the  ruling  ; 
b^ing  of  the  opinion,  that  Bat,  Kev.,  chap.  18,  sec.  7,  suspend- 
ing; the  C»  C.   P.,  required  such  motion  to  be  mad^   after 
nptice,  in.  te;*m. 

From  this  ruling  the  plajntiff;apjjeal(^d. 

SiUton  and  Jones  <Sk  Jones,  for  appellant. 
No  coupsel^  cofiipa  in  this  court. 

Rrade,  J.  Prior  to  C.  C.  P.,  when  a  plaintifF  wanted  to 
sue  out  execution  upon  a  judgment,  he  had  nothing  to  do  but 
to  go  to  the  Clerk  of  the  Court  and  get  it,  or  toll  him  to  issue 
it,  returnable  to  the  next  term. 

The  practice  was  the  same  under  C.  C.  P.,  except  that  the 
Clerk  made  the  execution  returnable  before  himself,  instead  of 
to  the  next  terra,  and  except  that  when  the  judgment  waa 
three  years  old,  he  could  not  issue^execution  at  all,  unless  the 
plaintiff  swore  or  otherwise  proved  that  the  judgment  had  not 
been  satisfied.     C.  C.  P.,  sec.  256. 

All  that  is  plain  under  C.  C.  P.;  but  then  comes  the  statute 
suspending  the  C.  C.  P.,  and  providing  that  executions  shall 
be  returnable  to  the  next  term  after  they  are  issued,  instead  of 
before  the   Clerk,   and  shall  be  tested  as   of  the  preceding 
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term,  which  restores  the  old  practice  as  it  was  prior  to  C.  C.  P., 
except  that  it  still  requires  the  affidavit  as  under  C.  C.  P. 

And  so  the  question  is,  whether  inasmuch  as  it  is  now  re- 
quired that  the  execution  shall  be  returnable  to  the  next  term^ 
and  tested  as  of  the  preceding  /^r;/i,  it  is  not  to  be  implied 
that  the  application  for  the  execution  and  the  affidavit  must 
be  to  the  Judge  in  term  time  ?  And  whether  the  Judge  in 
term  time,  and  not  the  Clerk  in  vacation,  must  not  order  the 
execution  to  issue. 

His  Honor  was  of  the  opinion,  that  under  the  statute  sus- 
pending C.  C.  P.,  the  execution  could  only  be  issued  by  ord^ 
of  the  Judge  in  term  time.  Bat.  Rev.,  chap.  18,  sec.  7.  In 
that  we  are  of  the  opinion  there  is  error.  The  object  of  that 
statement  was  to  prevent  the  hasty  return  of  the  execution  to 
the  Clerk,  and  to  make  it  returnable  to  the  next  term  of  the 
court,  but  still  it  is  to  be  i^^^ued  by  the  Clerk,  without  any 
order  of  the  Judge  in  or  out  of  term. 

There  is  error.     This  will  be  certified. 

Pee  Cubiam.  Judgment  reversed. 
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W.  M.  SMITH  ©.  RUPU8  BARRINGER. 

If  a  defendant,  (a  co-partner,)  who  is  called  on  for  an  account,  pleads 
a  release,  either  in  full  or  partial  or  matter  which  in  law  amounts  to 
a  release^  or  pleads  an  account  stated  between  the  parties,  either  of 
all  the  partnership  dealings,  or  up  to  a  certain  date,  and  these  mat- 
ters are  put  in  issue  by  a  replication,  the  issues  must  be  found  by  a 
jury,  before  the  right  to  the  account  can  be  determined;  or  if  the 
release  or  account  stated  were  only  partial,  before  the  extent  of  the 
account  to  which  the  plaintiff  is  entitled  can  be  determined  and  the 
form  of  decree  ascertained. 

To  exonerate  such  defendant  from  accounting  prior  to  a  certain  date,  it 
is  not  sufficient  therefor,  that  he  should  state  in  his  answer,  that  on 
that  day  the  plaintiff  *' called  upon  him  for  a  dissolution  and  final 
settlement  of  the  firm  affairs;'*  and  that  the  plaintiff  at  the  same  time 
signed  a  receipt,  which  cannot  be  construed  with  any  certainty,  as 
purporting  to  release  the  prior  indebtedness  of  the  defendant;  when 
there  is  no  sufficient  averment  in  such  answer  of  a  release,  or  of  ac- 
coi;d  and  satisfaction,  or  of  an  account  stated  and  agreed  to. 

Civil  AcnoN  for  an  account,  heard  before  Sehench^ «/.,  at 
Fall  Term,  1875,  of  the  Superior  Court  of  Cabarbus  county. 

The  complaint  alleges: 

That  the  plaintiff  and  the  defendant  entered  into  a  copart- 
nership for  the  practice  of  the  law  in  the  county  of  Cabarrus, 
and  by  the  terms  thereof,  the  fees  arising  therefrom  were  to 
be  equally  divided  between  the  plaintiff  and  the  defendant. 
The  partnership  commenced  on  the  4th  day  of  August,  1870, 
and  was  dissolved  on  or  about  the  12th  day  of  March,  1872. 

The  defendant  has  received  a  considerable  sum  of  money 
belonging  to  said  partnership,  amounting  to  about  seven  hun- 
dred and  fifty  dollars. 

The  plaintiff  has  frequently  demanded  of  the  defendant  a 
settlement,  with  which  demand  the  defendant  wholly  refuses 
to  c>omply. 

The  defendant,  in  his  answer,  alleges : 

Tliat  the  division  of  profits  was  to  apply  only  to  new  busi- 
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nes8,  and  not  to  the  existing  practice  of  the  defendant,  then  a 
lawyer  in  full  bnsinesfi,  wliile  the  plaintiff  had  just  obtained 
his  licenBe,  and  was  almost  without  clients. 

The  defendant  has  no  money  of  said  firmi  to  which  the 
plaintiff  is  legally  or  justly  entitled ;  on  the  contrary,  the 
plaintiff  is  indebted  to  the  defendant  in  considerable  sums, 
wliich  the  defendant  pleads  as  a  bar  and  counterclaim,  as.fol- 
lows: 

The  main  object  of  the  defendant  in  associating  thepUin- 
tiff  with  him  in  the  practice  of  the  law,  was  to  rid  himself  of 
a  large  amount  of  small,  local  business,  to  wliich  the  defen- 
dant liad  not  time  to  attend.  The  defendant  was  then,  as  now, 
living  in  Charlotte.  Ho.  had  recently  lost  his  professional 
partner,  Judge  Osborne,  and  this,  prevented  him  from  vioitjog 
Oonoord  as  often  as  formerly.  To  further  tUi%  object,  it  mt 
agreed  between  them  that  the  def^dant  would  give  up  life 
old  office,  near  his  former  reeidence,  in,  Concord,  aad  the  plain- 
tiff was  to  erect  a  new  one,  at  his  own  expense,  on  a  lot  of  his 
father's,  about  the  center  of  the  town^  an4  was  tQ  devote  him- 
self especially  to  thiftam^Lloeal^busjaess,  with  wjiicli. the  de- 
fendant was  to  be  troubled  no  furth^  tliau  ww§  neoefi^niyin 
the  way  of  advising  coupaeil, 

The  pltnntiff^  w^plly  failed  to  e^ot^or  s^urea^  officOtWi^ 
able  for  the  purpose  of  the  firm,^)d,thfi.defeudaQ^  w^af  fomfd: 
to  make  or  accept  such  ari*«ng^imenta  a9  offeir^r 

And  nmch.to  the  defendants  surprise^  alter  about  eig^i^ 
months,  the  plaintiff  notified  the  defendant .  of  liift  ppipose  ta 
Iwve  tlie  Stat©  and  settle  iu  Vii^pi^^  Th}%  gf^atii)'  ii|^- 
fared  with  the  defendant's  pltm^,  and  not  only  .threw,  opoi^. 
him  a  class  of  business  he  did  not  want,,  hot  involved  hinaia. 
a  vast  amount  of'  trouM©  and  r99ppii#iUlijty.  Theplain|tiff 
had  undertaken  the  colljoctdon .  of  a  largji  npvijl^r  of  smaljt 
claims  for  various  persons,  and  had  given  the  receipt  of  "B^^. 
ringer  &  Smith "  tlieref^r.  H^.had>  ift  t^coN^fuaioQiQf  hk 
a&ivs,  carried  off  many  of-  t\m^:  c44^i  W-  VjlrgiMa;  aad 
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others  he  had  stuck  away  Mrithont  mark  or  message  in  hia. 
father's  dwelllug.  Immediately  on  his  leaving,  these  receipts 
were  presented  to  the  defendant,  and  caused  him  trouble  and 
expense  well  worth  to  him  $500. 

In  the  meantime,  the  defendant  had  found  the  plaintiff  of 
much  service  to  him  in  releasing  him  of  the  local  business  re- 
ferred to,  and  in  looking  after  certain  property  behmging.to 
the  defendant's  clients.     On  this  account,  and  because  tfao  i 
defendant  fully  expected  the  plaintiff  to  continue  in  the  office 
in  Concord,  the  defendtot  allowed  him  not  only  his  own  share 
of  the  partnerisbip  profits,  but  a  fair  proportion  of  the  de^ 
fendant's  own  fees  in   Cabarrus.     In  this  way  the  plaintiff ; 
without  any  practice  of  his -own  to  begip  with,,  in  about  eighr 
teen  months  realized  not  less  than  $850  or  $900,  including, 
fees  in  one  of  the  defendant's  individual  cases  of  near  $200. 
The  firm  had  several  cases  involving  gold  mines^  on  wbiok 
large  contiilgent  fees  were  hoped  for/ 

In  thi&  state  of  their  business*  the  plaintiff >  suddenly,  in. 
Harch  1872^^  notified  the*  d^f^idant  of  hist  purpose  to  leaver 
the  State,  and  called  upon  him  for  a  dissolution  and  final,  set»^ 
tiement  of  the  firm  dMi&m,  This  disclosed  the  faet,  that  the 
plmntiff  had  in  his  handil  oonsiddrably  more  than  his  share  of: 
the  profits,  to  date.  He  plead  his  ihabiltty  then  to  pay,  andg 
offered  if  defendant  would  endorse  his  note  id  bank  or  loMki 
hSm  $100,  to  surrender  all  claim  on  the  firm,  except  such  saaMri 
ae  the  defendant  would  be  willtng  to  aUow  him,  mainly  on  tbe^ 
contingent  fees  referred  to. 

Memorandum  was  hastily  drawn  up   to  that  effeet^.aad^ 
signed  by  the  plaintiff^  of  wjhieb  the  following  is- a  copy: 

"'^00-00. 

Beeeived  of  Tt.  Barringer  one*  hundred  doBan^^ 
money  advanced  by  him  to  me  on  the  dissolntion  and  settlais^  • 
ment  of  the  affkdrs  of  Barringpr  &  Smith,  and.  he  ia.to  gQ>ow 
and  wind-up  the  affairs  of  the  firm,  and  -  pay  over  to.mei 
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Bums  as  may  jnstly  be  due  me  after  this  date,  taking  into  ac- 
count the  additional  trouble  he  may  be  at. 

W.  M.  SMITH, 
Staunton,  Ya. 
6th  of  March,  '72." 

The  defendant  prcfeiTed  to  advance  tlie  plaintiff,  rather 
than  endorse  his  note  in  bank. 

Immediately  after  the  departure  of  the  plaintiff,  the  defen- 
dant discovered  that  he  had  left  his  business  matters  and  pa- 
pers in  utter  confusion,  and  from  his  letters  in  reply  to  the 
enquiries  of  the  defendant,  the  defendant  found  liim  wholly 
incapable  of  explaining  difficulties,  if  indeed  he  was  not  in- 
different to  all  attempts  to  do  so. 

Among  other  things,  the  defendant  discovered  that  the 
plaintiff  had  collected  several  sums  of  money  which  he  bad 
not  accounted  for,  and  particularly  an  item  of  $100,  on  an  in- 
dividual debt  of  the  defendant,  against  A.  M.  Wilhelm,  in 
regard  to  all  which  sums  the  plaintiff  made  inconsistent  and 
contradictory  statements. 

Upon  the  return  of  the  plaintiff  to  Concord,  the  defendant 
agreed,  as  an  act  of  favor  to  liim,  to  turn  over  to  him  a  cor^ 
tain  share  of  the  uncollected  claims  still  on  hand,  and  to  al- 
low him  on  a  final  settlement,  one-fourth  of  fees  received  bj 
the  defendant  sincie  the  dissolution  of  the  co-partnership,  and 
charge  him  for  the  money  so  unaccounted  for  by  him,  unleas 
in  the  meantime  the  plaintiff  cx>uld  properly  account  for  said 
moneys. 

In  all  this  time  the  plaintiff  set  up  no  legal  claims  to  any 
further  part  of  the  assets  of  thh^'-m^  except  such  sums  as 
the  plaintiff  might  voluntarily  pay  hlid  on  the  contingent  cases 
referred  to,  and  also  a  half  interest  in  a  lee  and  commissioDfl 
•on  a  large  debt  aned  on  and  collected  in  Ko^^vw,  known  as  the 
Shaver  debt,  which  was,  in  fact,  not  in  the  firm  at^  bat  ia 
j*egard  to  which  the  defendant  was  willing  voluntarily  to  act 
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liberally  and  allow  the  plaintiff  one-fourth,  amounting  to  ouc- 
hundred  and  twenty-five  dollars,  if  taken  in  a  final  and  full 
fiettlement  of  all  matters  and  moneys  above  mentioned. 

The  defendant  afterward  found  that  the  plaintiff,  in  defiance 
of  his  written  assent  to  the  article  of  dissolution  and  settlement, 
and  in  total  disregard  of  his  verbal  arrangement  with  the  defen- 
dant, to  be  satisfied  with  such  claims  and  moneys,  as  the  defen- 
dant voluntarily  allowed  him  after  liis  return  to  Concord, 
the  plaintifif  went  on  and  collected  moneys  and  fees,  with 
which  he  had  no  concern,  and  whicli  pertained  entirely  to  the 
rights  and  duties  of  this  defendant,  and  has  never  pretended 
to  make  any  return  thereof,  not  even  now,  in  calling  for  a 
partnership  account.  Among  the  moneys  and  fees  he  col-^. 
lected,  were  certain  funds  received  from  J.  M.  McCurdy,  as 
the  defendant  is  informed  and  believes,  and  probably  many 
others.  The  plaintiff,  himself,  wrote  to  the  defendant  March 
23d,  1873,  that  he  had  "  aiTanged  his  (my)  part  of  the  com- 
missions on  the  Shaver  del>t,  chai'ging  him  107,  one-half  of 
the  debt,  and  given  him  receipt  for  the  same."  The  defendant 
further  found,  that  the  plaintifif  had  gotten  up  and  circulated  a 
professional  card,  calculated,  and  no  doubt,  intended  to  de- 
ceive the  public  in  reference  to  his  right  to  act  in  the  affairs 
of  the  late  firm,  in  which  card  he  represented  himself  still  of 
the  firm  of  "  Barringer  &  Smith." 

In  consequence  of  all  this,  the  defendant  refused  to  have 
any  further  connection  witli  the  plaintiff  and  denied  his  pre- 
tended legal  claims.  But  at  the  same  time  submitting  to  him 
a  memorandum  of  the  shares  of  fees  and  commissions,  defen- 
dant was  ready  voluntarily  to  allow  him,  on  his  rendering  an 
accoimt  of  all  he  had  received.  The  plaintiff  has  failed  to  do 
so,  but  has  gone  on  and  collected  fees  and  funds  solely  due 
the  defendant. 

That  said  firm  was  dissolved  on  the  5th  day  of  March,  1873. 
The  only  claims  due  the  plaintiff  are  the  sums  the  defendant 
may  think  fair  to  allow  him,  out   of  the  contingent  fees  and 
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other  cases  referred  to,  and  not  the  subject  of  judicial  ascer- 
tainment. That  if  this  should  be  otherwise,  then  the  defend- 
ant insists  that  the  abandonment  of  his  duties  by  the  plaintiff 
in  the  way  described  for  about  one  year,  and  the  consequent 
-extra  labor,  trouble,  expense  and  responsibility  thrown  upon 
the  defendant,  entitles  him  to  a  su.n  equil  to  five  hundred 
dollars,  whicli  he  pleads  as  a  set-off  and  counter-claim. 

As  a  further  counter  claim,  the  defendant  pleads  the  several 
sums  of  money  collected  by  the  plaintiff  and  not  accounted 
for  by  him,  together  with  any  other  sums  that  may  be  so  dis- 
covered. 

The  defendant  denies  that  the  voluntary  arrangement  so 
made  with  the  plaintiff  on  the  dissolution  of  the  firm  in  1872, 
and  on  his  return  to  Concord  in  1873,  were  accepted  or  in- 
tended by  either  party  as  having  any  legal  effect,  nor  did  the 
plaintiff  so  pretend  until  he  found  it  a  convenient  excuse  for 
his  ingratitude  and  his  unfair  dealing  towards  the  defendant. 

The  plaintiff,  in  liis  reply,  denied  each  and  every  counter- 
<;laim  alleged  in  the  answer,  except  fifteen  dollars  collected 
for  the  firm,  and  alleges  that  he  is  entitled  to  judgment  for 
three  hundred  and  seventy-five  dollars. 

At  Fall  Term,  1875,  on  motion  of  the  plaintiff,  the  case 
was  referred,  under  the  Code,  to  George  B.  Everett,  Esq.* 
and  John  S.  Henderson,  Esq.,  to  decide  the  questions  of  hv 
and  fact. 

From  this  order,  the  defendant  appealed. 

Shipp  dk  Bailey  and  Montgomery^  for  appellant. 
Jones  €&  JoneSj  contra. 

BoDMAN,  J.  The  defendant  admits  that  thei*e  was  a  part- 
nership, which  has  been  dissolved,  and  that  there  has  been  no 
full  release  or  settlement  of  the  partnership  dealings.  The 
plaintiff  is,  therefore,  entitled  to  an  account.  The  defendant 
contends,  however,  that  the  account  should  be  limited  to  such 
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partnership  funds  as  he  has  received  since  6th  March,  1872. 
The  practice  is  clear,  that  if  a  defendant,  wlio  is  called  for  an 
account,  pleads  a  release,  either  in  full  or  partial,  or  matter 
whicli  in  law  amounts  to  a  release,  oi*  pleads  an  account  stated 
between  the  parties,  either  of  all  the  partnership  dealings,  or 
up  to  a  certain  date,  and  tliese  matters  are  put  in  issue  by  a 
replication,  the  issue  must  be  found  by  a  jury,  before  the  right 
to  an  account  can  l)e  determined  ;  or  if  the  release  or  account 
stated  were  only  paHial,  before  the  extent  of  the  account  to 
which  the  plaintiff  is  entitled  can  be  determined,  and  the  form 
of  tlie  decree  ascertained.  I)  nglo^  v.  CdilwdU  64  N.  C. 
Rep.,  372;  Price  v.  hcdes.T^  N.  C.  Rep.,  162;  Morton  \, 
Lee,  73  K  C.  Rep.,  21. 

So  that  the  only  question  before  us  is,  has  the  defendant  in 
his  answer  plead  matter  which  if  found  to  be  true,  would 
exonerate  him  from  an  account  of  dealings  prior  to  March  6th 
1872.'  In  considering  the  answer,  it  is  necessary  to  distin- 
guish what  is  stated  as  fact,  from  what  appears  to  be  stated 
as  conclusions  of  law.  The  answer  states  that  on  March  6th 
1872,  the  plaintiff  called  on  the  defendant  "  for  a  dissolution 
and  final  settlement  of  the  firm  aff ail's.  Thh  disclosed  the 
fact  that  Mr.  Smith  had  in  his  hands  considerably  more  than 
his  share  of  the  profits  to  date,"  which  he  said  he  was  then 
unable  to  pay,  and  offered  if  defendant  would  loan  him  $100 
to  surrender  all  claim  on  the  firm,  except  for  such  suras  as  the 
defendant  might  be  willing  to  allow,  mainly  on  certain  con- 
tingent fees.  It  must  be  assumed  that  defendant  gave  plain- 
tiff the  $100,  although  that  is  not  expressly  stated,  and  the 
plaintiff  then  delivered  to  the  defendant  the  following  writing : 

"  $100.00. 

Received  of  R.  Barringer  one  hundred  dollars,  money 
advanced  by  him  to  me  on  the  dissolution  and  settlement  of 
the  affairs  of  Barringer  &  Smith,  and  he  is  to  go  on  and  wind 
up  the  affairs  of  the  firm  and  pay  over  to  me  such  sums  as 
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may  bo  justly  due  me  after  this  date,  taking  into  account  the 
additional  trouble  he  may  be  at. 

(Signed)  W.  M.  SMITH, 

Staunton,  Va." 
March  6th,  1872. 

This  writing  is  in  ambiguous  terras.  The  defendant  is  to 
pay  to  plaintiff  such  sums  as  may  be  justly  due  to  him  after 
tliis  date.  To  what  do  the  words,  "  after  this  date  ^'  apply  i 
It  may  be,  that  payment  is  thereafter  to  be  made.  It  is  not 
said  "  wliich  shall  become  due  hereafter."  Taking  the  wri- 
ting by  itself,  it  cannot  be  construed  with  any  certainty  & 
purporting  to  release  the  prior  indebtedness  of  the  defendant 
and  the  circumstances,  attending  the  execution,  do  not  make 
it  clearer  in  that  direction.  The  defendant  does  not  positivdj 
say  that  plaintiff  agreed  to  release  him.  No  account  wa^ 
stated  which  would  seem  to  be  the  usual,  if  not  the  necessary 
basis  of  a  settlement,  nor  does  defendant  say,  that  notliing  wag 
then  owing  to  the  plaintiff.  It  is  true,  he  says,  "  M«  disr 
closed,"  &c. ;  but  "  this  "  refers,  grammatically,  to  plaintifft 
call  for  a  dissolution  and  settlement,  and  it  would  be  a  very  un- 
certain way  of  stating  that  a  settlement  was  had,  from  whkl 
it  appeared  that  the  plaintiff  had  received  more  than  his  shart 
of  the  proiits.  We  are  of  opinion  that  the  answer  docs  not 
amount  to  a  sufficient  averment  either  of  release,  accord  and 
satisfaction,  or  of  an  account  stated  and  agreed  to. 

The  account  must  be  of  all  the  partnership  dealings,  as  well 
of  those  before,  as  after,  March  6th,  1872. 

Judgment  affirmed,  and  case  remanded.  Let  tliis  opinion 
be  certified. 

Per  Curiam.  Judgment  affirmed. 
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MARGARET  B.  MORDECAI,  Executrix,  and  others  e.  JOHN  DEV& 
RBUX  and  others. 

This  court  will  neyer  interfere  between  attorney  and  client  m  makin^^ 
allowance  for  professional  sorvices,  although  there  be  a  fund  in  th« 
keeping  of  the  court. 

(The  case  of  Patter$on  r.  MUUtj  72  N.  C.  Rep.  516,  cited  and  approved.) 

This  was  a  PirrrnoM  for  an  allowance  for  attomies'  fees, 
filed  in  this  court  at  the  present  term. 

The  petitioners,  Merrimon,  Fuller  &  Ashe,  and  Moore  & 
Gatling,  alleged :  That  Moore  &  Gatling  appearing  in  behalf 
of  the  creditors  of  the  late  Thomas  P.  Devereux,  the  plain- 
tiffs in  this  action  instituted  the  action  in  the  Superior  Court 
of  Halifax  county,  on  the  25th  day  of  January,  1870,  pray- 
ing to  have  the  defendants,  the  only  heirs  at  law  of  Thos.  P. 
Devereux,  decreed  to  execute  certain  trusts  in  favor  of  the 
creditors  of  their  ancestor,  declared  in  a  deed  of  settlement 
executed  by  the  late  Francis  Devereux  on  the  3d  day  of 
July,  1S3». 

Alt  the  matters  of  law  involved  in  said  action,  having  been 
referred  to  the  Hon.  Samuel  W.  Watts,  were  heard  and  de- 
cided and  ihe  defendants  appeided  to  this  court.  Upon  the 
hearing  thia  court  adjudged  and  decreed  that  the  plaintiffs 
wore  entitled  to  the  relief  prayed  for,  and  by  an  order  duly 
made  and  recorded  appointed  John  Devereux  and  Walter 
dark,  Esq'rs.!  trustees  and  commissioners  to  sell  ail  of  the  landfr 
mentioned  in  the  said  deed  of  settlement,  not  disposed  of  bjr 
Ihe  said  Thomas  P.  Devereux  during  his  life,  except  %  oertaim 
tract  known,  dkc. 

The  said  trustees  h»ve  sold  the  said  lands  under  the  order 
c»f  the  court,  and  have  paid  the  proceeds  into  the  office  of  then 
Oerk,  to  be  held  as  a  fund  to  be  ultimately  divided  between 
the  said  creditors. 

A  certain  bill  in  equi^,  wherein  Orinifel  Blake  and  wife 
4S 
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and  others,  niecefi  of  the  said  Thomas  P.  Deverenx  arc  com- 
plainants, lias  been  for  many  years  pending  in  the  Circmt 
Court  of  tlie  United  States  for  the  Eastern  District  of  North 
Carolina,  claiming  to  charge  the  said  lands  with  large  sium 
of  money  alleged  to  have  been  settled  npon  thera,  by  dw  said 
Francis  Deverenx,  in  her  last  will  and  testament. 

The  cause  was  referred  by  said  court  to  state  an  account, 
and  the  said  trustees  and  commissioners  finding  the  labor 
involved  in  taking  said  account  to  be  very  great,  retained  the 
petitioners  Merrimon,  Fuller  &  Ashe  tx)  assist  the  petitioner! 
Moore  &  Gatling  in  representing  the  said  creditors. 

The  petition  sets  out  other  facts  not  necessary  to  be  stated,, 
and  prays  for  an  allowance  oa  account  of  the  services  so  ren- 
dered in  taking  the  account,  &c. 

Moore  dk  G*Uling^  Walter  Clarlc^  and  R.  B.  PeAle$^i^t^ 
petitioners. 

Battle^  Battle  db  Mordecaiy  D.  A.  Barnes^  and  IF.  F. 
Peebles^  contra. 

Peabsok,  0.  J.  The  question  is  decided.  Patterson  v.  JTO- 
ler^  72  N.  0.  Rep.  516.  This  court  has  never  interfered  b^ 
tween  attorney  and  client  in'  making  allowances  for  profcfr 
eional  services,  and  we  arQ  not  inclined  at  this  late  day  to 
assume  the  power  to  do  so.  We  make  allowance  to  a  CSefk 
for  stating  an  account  or  to  a  commissionca!  for  mining  sakB. 
oil  the  ground  that  the  work  is  done  by  order  of  the'ocwnt 
But  we  have  never  supposed  that  ure  could  be  called  on  ^ 
settle  fees  between  client  and  attorney,  although  there  bet 
fund  in  the.  keeping  of  t^p  courW 

Per  Cubiam.  Petition  ffismisaed. 
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B.  W,  SPILMAN,  Trustee,  and  others  n,  THE  ROANOKE  NAVIGA- 
TION C^MPAKY. 

The  damage  to  the  plaintiffs*  land,  caased  by  the  flooding  of  water  upoft 
it,  and  sobbing  it,  from  the  dilapidated  condition  of  defendants*  e^ 
nal,  may  be  estimated  by  com]>aring  the  prodactireness  of  the  Uuid 
when  flo  ded,  with  its  productiveness  whek  not  so  flooded. 

An  action  to  recover  such  damages  is  not  barred  by  the  Statute  of  Limi* 
tatioBs,  although  the  first  fioodiog  occurred  n^ore  than  three  years 
b^ore  the  suit  is  brought. 

(Garrett  and  wife  v.  Daimey  and  others,  decided  at  this  term,  cited  and 
approved.) 

This  was  a  Civil  Action,  for  damages,  tried  at  the  Decem- 
ber (Special)  Term,  1875,  of  Halifax  Superior  Court,  tofore 
his  HoiK)r,  Judge  M(H)re,  and  a  jury,  upon  the  following 

^^  The  plaintiffs  declared  for  damages  to  their  landy  for  agri 
enltnral  purposes  and  otherwifle,  caused  by  water  flooding  over 
it,  from  tlie  defendant's  canal.  . 

The  land  was  valuable  f oi;  agriciiltaral  -pnrposeB. 

The  following  issues  were  subijEiitted  to  the  jury,  to-wit : 

2d.  Has  the  defendant  negligently  permitted  thie  canal  or 
any  part  thereof  to  decay,  so  as  to  damage  the  plu^ntifb'  land, 
for  agricultural  p<irposes,if  .so,  what^is-  the  daniage^to  it,  by 
reason  thereof  ?  .    '  .  . 

( Ans.)  -Wo  allow  $50  a  year---^aiajdng  $150  for  three  years, 
vrithout  interest.  * 

3d.  Have  any  of  the  damages  complained  of,  for  .agricul- 
tural purpoees  beeiL  committed  within  t(me  years  ncoct  before 
bringing  this  action! 

What  is,  the  difference,  if  any,  in  yaloe  of  the  plaintiffs^ 
land,  from  the  time  the  auit  was  id^tut^  Aad  three  years 
before  that  time  ?  :    .,  .  \^ 

(Axis.)  NqthiQg.  .     *..  .    ' 


Digitized 


by  Google 


676  IN  THE  SUPEEME  COURT. 

Spilman,  1  ruAtee,  and  oihera  v.  Thi  Koamoub  Nat.  Co. 

There  was  conflicting  evidence  as  to  the  condition  of  the 
canaly  and  wliether  the  defendant  negligently  permitted  it  to 
become  decayed  and  ruinous,  so  as  to  allow  the  water  from 
it  to  damage  the  land — ^to  which  there  was  no  exception. 

With  the  view  of  showing  damage  to  the  land  for  agricul- 
tural purposes,  the  plaintiffs  offered  to  prove,  that  had  not  the 
defendant  negligently  permitted  the  water  from  the  canal  to 
ooze  through  the  canal  banks  and  over  their  landis,  by  reasoD 
of  its  dilapidated  condition,  it  would  have  yielded  annnallf, 
in  due  course  of  agriculture,  more  than  it  would,  with  Ae 
water  percolating  from  the  canal  upon  it,  for  three  years  next 
before  suit  brought. 

Defendant  objected  to  the  evidence ;  but  it  was  admitted 
by  the  court.    . 

Plaintiffs  then  introduced  evidence  to  show,  that  some  of 
the  land  was  so  damaged  by  the  percolation,  or  flowing  of  the 
water,  that  it  could  not  be  cultivated  ;  and  that  a  portion  of 
it  in  cultivation  wAs  so  damaged  that  it  yielded  only  half  i 
crop.  That  but  for  the  water  percolating,  or  flowing  from  the 
caiud,  the  land  would  have  yielded  annually  muoh  more  oon 
aad  other  products  thati  it  did,  or  could  have  yielded,  witk 
^och  percolation,  or  flowing  upon  it  for  three  yesA  next  beto 
4iiit  was  brought,  and  to  prove  also  the  value  of  the  ooro 
within  that  time. 

AJl  this  evidence  was  objected  to  by  defendant,  when  offend, 
but  admitted  by  the  court.    Defendant  excepted. 

There  was  conflicting  evidence  as  to  the  condition  ot  tke 
ditches  on  the  land,  and  whether  they  were  neoessaiy  foriti 
proper  cultivaiioii* 

His  Honor  charged  the  jury,  that  if  the  water  fromde 
canal  damaged  the  plaintiflb'  land,  only  by  the  natural  eSoH 
of  the  water  to  escaped  from  the  canal  by  ordinary  ponoohliofi 
ibrougfi  its  bimks,  the  )[>htintiffs  could  not  recover;  but  if  tbej 
permitted  the  canal  to  fall  into  decay  for  want  of  properit 
^airs,  whereby  the  water  escaped  and  damaged  plaintiffi'  h^i, 
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plaintifFs  could  recover  for  such  damage  as  occurred  within 
three  years  before  suit  was  brought. 

That  in  estimating  such  damage,  they  should  allow  the 
plaintiff  for  what  the  land  would  liave  yielded  in  agricultural 
products  for  tliree  years,  if  the  defendant  had  not  pennitted 
the  water  to  escape  from  the  canal  for  want  of  repairs ;  and 
they  might  consider  the  foregoing  evidence  for  that  purpose. 

Verdict,  one  hundred  and  fifty  dollars  damages. 

Defendant  moved  for  a  new  trial ;  motion  overruled.  They 
also  moved  for  judgment  7wn  obifiante  veredicto  ;  motion  re- 
fused. 

They  also  moved  to  arrest  the  judgment,  because  the  court 
could  render  no  judgment  on  the  verdict ;  motion  overruled. 

Judgment  for  tlie  plaintiffs  for  one  hundred  and  fifty  dollars, 
and  costs.     Appeal  by  defendant. 

Walter  Clark^  for  appellant. 
Day  and  Batchel^r  dk  >oh^  contra. 

Rkade,  J.  The  substance  of  the  finding  of  the  jury  is,  that 
by  the  continuous  flooding  and  sobbing  of  tlie  land  of  the 
plaintiff  for  the  last  three  years  by  the  defendant,  the  land 
has  been  injured  $50  per  year,  $150  for  the  tliree  years,  and 
that  the  plaintiff  has  been  damaged  to  that  amoimt. 

The  jury  were  permitted  to  arrive  at  that  conclusion  by  con- 
sidering evidence  as  to  the  productiveness  of  the  land  as 
flooded,  compared  with  its  productiveness  when  not  flooded. 
To  tliis  the  defendant  excepted,  for  the  reason  that  the  re- 
covery can  be  for  injury  to  the  land  only  and  not  for  injury  to 
the  crops  or  loss  of  crops.  And  he  cites  among  other  author- 
ities, Sl-dge  V.  R  vly  at  last  term,  73  N.  C.  Eep., .  440  ;  in 
•  which  we  held,  that  in  an  action  for  a  mule  there  could  not  be 
a  recovery  for  the  supposed  value  9f  a  crop  which  might  have 
been  made  with  the  mule,  but  only  the  value  of  the  mule.' 

We  are  st^  of  the  opinion  that  that  case  is  right.     But  how 
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was  tlie  value  of  the  mule  to  be  shown?  All  mules  arc  not 
of  the  same  value.  If  it  were  kept  and  used  for  work,  it 
would  be  proper  to  enquire  into  its  qualities  and  strength ;  if 
kept  to  ride,  whether  it  was  stylisli  and  its  paces  easy  ?  if  for 
racing,  what  was  its  speed  ?  All  tliis  simply  to  show  the  value 
of  the  mule. 

So  when  the  value  of  land  is  to  be  ascertained.  If  kept 
for  cultivation,  as  this  was,  what  was  its  productiveness !  how 
much  did  it  produce  when  not  flooded  ?  how  much  did  it  pro- 
duce as  flooded  ?  All  this  simply  to  sliow  the  value  of  thi 
/(iw/,  and  thfe  injury  to  // ;  and  not  to  recover  for  the  sup- 
posed loss  of  the  crops.  When  the  time  is  p^is  ,  the  eompiri- 
son  of  the  crops  in  connection  with  the  seasons  and  other  cv- 
ctimstances,  is  the  best  possible  test  as  to  the  injury  to  the  land 
If  the  net  profit  of  the  products  when  the  land  is  not  flooded 
is  $50,  and  the  net  profit  is  nothing  when  flooded,  then  it  is 
demonstrated  that  it  is  injured  $50  by  die  flooding. 

Again,  the  defendant  insists  that  the  first  flooding  vras  done 
more  than  three  years  before  the  action  commenced,  and  that 
that  was  tlte  time  when  the  injury  was  done;  and  so,  the  action 
is  barred  by  the  statute  of  limitations. 

The  defendant's  illustration  is  worth  preserving  for  iti 
ftmiubing  fallacy :  ^^  Suppose  he  had  lamed  the  plaintiff's  hone 
more  than  three  years  ago,  and  he  had  continued  lame  efer 
since,  tlie  action  would  be  barred.  So,  as  he  first  injured  the 
plaintiff's  land  more  than  three  years  ago,  and  it  has  contiRBed 
injured  ever  since,  the  action  is  barred."  The  fallacy  is  in  act 
drawing  the  distinction  between  a  mngle  act  of  injury  and 
continuous  acts.  In  our  case,  he  flooded  the  land  more  tktf 
three  years  ago,  it  is  tme;  and  for  that  the  action  is  baired; 
but  he  has  also  continued  to  flood  it  anew  every  day  withiB 
three  years,  and  for  that  the  action  lies.  See  Garrett  W 
vn/e  r.  Dahney  and  oth^f^f  at  this  term. 

Tliere  is  no  error. 

r»  CuEiAM.  Judgment  affirmed. 
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WILLIAM  WHITEHEAD  t.  JOHN  F.  HELLE5^. 

A  sheriff  may  return  an  execution  before  the  return  term  thereof,  if  it 
be  satisfied,  or  if  there  can  be  no  property  found,  out  of  which  to 
satisfy  the  same. 

(JhUchimon  v.  SymonSy  €7  N.  C.  Rep.  156,  cited  and  approved.) 

Tl.is  wes  a  Piccccdirg  nijjlcn  €i:f«l  to  fxrciitirp,  heard 
before  Jfof^re.  t/.,  at  Spring  Term,  1875,  of  Pitt  Superior 
Court,  upon  appeal  from  an  order  of  the  Probate  Court. 

Two  judgments  were  rendered  against  the  defendant  and  in 
favor  of  the  plaintiff  at  Fall  Term,  1874,  amounting  in  the 
aggregate  sums  thereof,  to  about  $1,000,  which  judgments 
were  regularly  docketed  in  the  Superior  Court  of  said  county, 
aiiid  executions  issued  thereon  from  Fall  Term,  1874,  returna- 
ble to  Spring  Term,  1875.  These  executions  were  returned 
on  the  —  day  of  November,  1874  "unsatisfied,"  and  shortly 
thereafter,  to-wit,  on  the  14th  day  of  November,  the  plaintiff 
made  affidavit  before  the  clerk  as  the  foundation  of  these 
proceedings. 

The  clerk  issued  his  order  for  the  examination  of  the  judg- 
ment debtor,  returnable  before  him  on  the  18th  day  of  No- 
vember, 1874,  and  the  hearing  was  on  that  day  continued 
until  tlie  20th  of  November,  at  which  time  the  defendant  ap- 
peared with  counsel  and  moved  to  dismiss  the  proceeding,  for 
the  reason  that  the  executions  against  the  defendant,  upon 
which  the  proceeding  was  based,  were  unduly  returned,  in  that 
they  should  not  have  been  returned  until  the  regular  term  of 
the  court  co  which  they  were  made  returnable,  to-wit,  Spring 
Term,  1875,  and  the  sheriff  was  bound  to  hold  th^  executions 
untU  tlie  actual  meeting  of  the  court,  and  had  no  right  to 
feltirn  them  before. 

To  sustain  this  motioni  the  oourt  allowed  the  defendant  tQ 
prove  by  the  deputy  sheriff,  that  at  the  time  the  sheriff  made 
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the  return  on  the  executions,  lie  had  seized  under  otlier  and 
older  executions,  and  then  had  in  his  possession,  eight  bales  of 
cotton,  an  old  iron  safe  and  a  wardrobe,  the  property  of  the 
defendant. 

Upon  the  cross  examination  it  appeared  that  the  property 
seized  did  not  exceed  in  value  $550,  and  that  it  was  all  tliat 
could  be  found  belonging  to  the  defendant,  after  allottiug  his 
personal  property  exemption.  It  also  appeared,  that  the  older 
executions  under  which  the  property  had  been  seized,  amonntcd 
to  more  than  $900. 

The  clerk  sustained  the  motion  of  the  defendant  and  db- 
missed  the  proceeding,  from  which  ruling  the  plaintiff  appealed. 

The  appeal  was  heard  before  hillmtd^ «/.,  at  Chambers,  on 
the  15th  day  of  December,  1875,  and  upon  the  hearing  tlie 
defendant  produced  the  notice  served  upon  the  plaintiff,  to 
the  effect  that  he  should  move  the  court  to  set  aside  the  retnra 
of  the  sheriff,  upon  said  execution. 

Upon  the  hearing  of  this  motion  the  defendant  offered  to 
prove  that  there  was  collusion  between  the  plaintiff  and  the 
sheriff  in  making  said  returns.  The  court  refused  to  hear  the 
evidence,  holding  that  the  court  must  decide  the  case  upon  the 
record. 

After  argument  the  court  dismissed  the  proceeding  and  re- 
manded the  case  to  be  proceeded  with  according  to  law. 

On  the  —  day  of  January,  1875,  after  notice  to  both  pa^ 
ties,  the  case  came  on  for  a  hearing  in  the  Probate  Court, 
when  the  defendant  appeared  and  renewed  the  motion  to  dis- 
miss upon  the  grounds  aforesaid,  producing  a  notice  served 
upon  the  plaintiff  to  the  effect  that  he  would  move  the  conrt 
to  set  aside  the  said  returns  of  the  slieriff ;  and  upon  this 
requested  the  court  to  hear  evidence  in  support  of  thfe  motioft. 

The  clerk  overruled  the  motion  to  dismiss  and  proceeded  to 
examine  the  judgment  de.btor,  who  admitted  under  oath  thM 
James  H.  Ilellen  owed  him  $41,50^  Kinchen  Jenkins  $95,  £. 
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L.  Langhinghouse  $85,  Wiley  Clark  $1,100,  N.  R.  Covey 
$10,  and  T.  J.  Smith  $20. 

The  clerk  therenpon  ordered  that  J.  A.  Sugg  be  appointed 
receiver  of  the  property  and  effects  of  the  defendant,  the 
judgment  debtor,  and  that  said  receiver  be  invested  with  the 
usual  rights  and  powers  of  receivers. 

From  this  order,  and  the  ruling,  refusing  to  dismiss  the 
proceeding,  the  defendant  appealed  to  the  Superior  Court. 

The  case  was  heard  upon  appeal  before  Moore^ «/..  at  Spring 
Term,  1875,  when  the  defendant  again  moved  the  court  to 
dismiss  the  proceeding  upon  the  grounds  heretofore  set  out. 

The  court  inquired  of  the  defendant  if  he  charged  that 
there  was  fraudulent  collusion  between  the  sheriff  and  the 
plaintiff  in  making  the  return.  The  defendant  replied  that  he 
did  not,  but  on  the  contrary  expressly  declared  that  he  did  not 
tiiiean  to  charge  that  the  sheriff  had  acted  corruptly  or  impro- 
perly. He  only  meant  to  say  that  the  return  was  made  at  the 
fiuggestion  of  the  plaintiff  to  enable  him  to  institute  these  pro- 
ceedings, and  that  this  amounted  to  legal  collusion. 

Upon  this  statement,  the  court  declined  to  dismiss  the  pro 
ceeding,  but  made  the  following  order : 

"The  above  named  defendant,  John  F.  Hellcn,  having  been 
^amined  before  Henry  Sheppard,  Clerk  of  the  Superior 
Court  of  Pitt  county,  in  proc^eedings  supplemental  to  execu- 
tion, and  the  defendant  having  appealed  from  the  order  ap- 
pointing J.  A.  Sugg  a  receiver  of  the  goods  and  effects  of  the 
defendant,  it  in  urii>  mi : 

1.  That  the  order  of  the  clerk  be  approved,  and  the  said  J. 
A.  Sugg  be  appointed  receiver  of  all  the  property  of  the  said 
judgment  debtor,  not  exempt  from  execution. 
*  2.  That  the  said  receiver  execute  to  the  clerk  of  this  court 
a  bond,  with  sufficient  securities,  to  be  approved  by  the  said 
olerk  in  the  penalty  of  thrise  thousand  dollars,  for  the  faithful 
performance  of  his  saSd  trust,  and  file  the  same  with  the  clerk 
of  said  court  for  the  county  of  Pitt. 
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3.  That  the  8aid  receiver  be  invested  with  the  usual  rights 
and  powers  of  receivers  in  such  cases,  upon  tlie  tiling  of  said 
bond. 

4.  That  the  said  judgment  debtor,  John  F.  Hellen,  deliver 
to  the  said  receiver  all  money  and  other  property  now  in  his 
hands  not  exempt  from  execution,  as  well  as  all  the  notcs^ 
bonds  and  choses  in  action  given  in,  in  his  examination  before 
the  said  clerk.'' 

From  tliis  order  the  defendant  appealed. 

B'Utle  c6  Son^  for  appellant. 
Moare  dk  Oatling^  contra. 

Settlr,  J.  Can  a  sheriff,  who  has  in  his  hands  an  exeea- 
tion  issued  from  Fall  Term,  1874,  returnable  to  Spring  Tenni 
1875,  return  the  same  in  vacation,  or  must  he  hold  it  until 
term  time  and  return  it  to  court  ? 

Tliis  question  being  determined,  everything  else,  in  tliii 
case,  will  follow  as  a  matter  of  course. 

If  an  execution  be  satisfied  soon  after  the  adjournment  of 
the  court  from  which  it  issued,  why  should  tlie  sheriff  be  eooi* 
pelled  to  retain  the  money  in  his  own  hands  until  the  term  to 
which  the  execution  is  returnable  ?  Would  it  not  be  better 
for  all  concerned,  that  ho  should  pay  the  money,  either  iato 
office  or  to  the  party  entitled  thereto  ? 

And  if,  on  the  other  hand,  it  be  apparent  that  nothing  ca^ 
be  found,  out  of  which  satisfaction  can  be  IumI,  why  nmy  he 
not  return  the  execution  ^^unsatisfied,"  at  any  time  before  the 
regular  term  of  court  ? 

That  is  the  limit  beyond  whicli  he  may  not  dday,  but  thof* 
is  no  good  reason  w]iy  he  should  delay  so  long,  if  no  nsefnl 
purpose  is  to  be  served  thereby. 

But  the  defendant  says  the  sheriff  had  signedt  imd  Ifaet 
had  in  his  possession  liis  property,  lo-wit :  eight  biUei  of  cot* 
ton,  an  old  iron  safe  and  a  wardrobe,  under  other  •a<l  older 
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executions  in  his  hands,  and  had  not  sold  the  same  when  he 
returned  the  executions  in  favor  of  the  pLiiutiff  "  unsatisfied.' 
In  reply  to  this  it  is  shown  that  the  value  of  all  the  property- 
seized,  or  to  be  found,  belonging  to  the  defendant,  after  set-^ 
ting  ajart  his  exemptions,  does  not  exceed  five  hundred  and 
fifty  dollars,  and  that  the  executions  in  the  hands  of  the 
sheriif,  older  than  the  plaintiff's  executions,  and  under  which. 
the  property  aforesaid  had  been  seized,  amounted  to  over  nine 
hundred  dollars. 

The  statement  renders  it  perfectly  clear  that  the  sherifiT 
could  not  make  the  debt  by  keeping  the  execution  in  his  hauda^ 
until  term  time.  Then  why  should  he  do  so,  and  thereby  put 
an  obstacle  in  the  way  of  collecting  the  debt,  when  by 
promptly  returning  the  facts  he  could  open  the  way  for  sup- 
plemental proceedings,  and  aid  the  purpose  for  which  the. 
execution  was  placed  in  his  hamfe  f 

It  would  seem  from  the  reeord  that  the  supplemental  pro- 
ceedings are  about  to  bear  fmit,  and  this  case  furnishes  a  fair 
illustration  of  the  benefits  which  may  flow  from  the  practice 
herein  sanctioned.  IJutchinnon  v.  ^ymofS,  67  N.  C.  Bep* 
186. 

The  judgment  of  the  Superior  Court  is  affirmed.  Let  thi&: 
be  certified,  &c. 

Fbe  Cubiam.  Judgment  affirmed^ 
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W.  A.  SMITH  and  others  v.  G.  L.  GIBSON. 

Tin  affidavit  atating  *Uhat  the  defendant  has  disposed  of  his  propertr, 
with  the  intent  to  defraud  his  rreditors,  in  this,  that  although  he  has 
received  from  tho  plaintiffs  nUne,  over  f  7. 000  in  specie,  and  f7.289.SS 
in  currency,  and  from  the  plaintiff  F.  the  further  sum  of  $300,  mr 
rency,  he  has  not  paid  any  of  his  creditors,  unless  to  a  very  incon- 
siderahle  amount,  and  th»it  h  owes  debts  exceeding  the  sum  of 
^3,000,  is  insufficient,  and  will  not  justify  the  arrest  of  the  defendant 

This  was  an  Appeal  from  tlie  niHng  of  the  court  in  setting 

*4wide  an  order  of  arrest  in  a  Civil  Action  in  the  natnre  of  a 

Bill  in  Equity,  for   the   specific  performance   of  a  fu>ntract ; 

^lie  motion  to  set  aside  the  order  was  heard  before  i^'cAtnck  J. 

4U;  July  Term,  1875,  Cabarrus  Superior  Court. 

All  the  facts  necessary  to  an  understanding  of  the  case  ai 
'decided,  are  stated  in  the  opinion  of  the  court. 

Upon  the  hearing,  his  Honor  allowed  the  motion,  vacating 
the  order  of  arrest,  on  account  of  tlie  insufficiency  of  the 
affidavit. 

From  this  judgment  the  plaintiffs  appealed. 

Bailey y  for  appellants. 

^o  counsel  centra,  in  this  court. 

r 

Reade,  J.  The  plaintiffs  bought  of  the  defendant  a  tract 
» of  land  at  the  price  of  $15,000,  to  be  paid  in  specie.  Title 
'to  l>e  made  when  money  is  paid.  They  paid  $8,000  in  specie, 
and  failing  to  pay  the  balance,  the  defendant  sued  them,  and 
^ot  judgment  and  execution,  which  went  into  the  hands  of  the 
sheriff,  and  which  was  paid  by  the  plaintiffs,  not  in  specie,  bat 
in  currency,  which  was  at  a  discount  of  tliirty-five  or  forty 
cents  in  the  dollar.  This,  although  not  a  compliance  with  the 
^gfreejn&nt,  was,  in  law,  a  satisfaction  of  the  execution.  See 
^»se  between  the  same  parties  reversed,  63  N.  C.  Bep.  103. 
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The  plaintiffs  bring  tliis  action  for  specific  performance,  by 
a  conveyance  of  title  on  the  part  of  the  defendant,  and  for- 
damages  for  the  delay.  It  is  not  alleged  that  they  have  been 
kept  oat  of  the  possession  of  the  land,  nor  is  any  other  injury 
specified  for  which  tliey  demand  damages,  nor  is  it  alleged; 
that  they  have  complied  with  their  agreement  to  pay  the  debt. 
in  fipecie. 

What  will  be  the  decision  when  the  case  stands  upon  itiit 
merits  on  the  hearing,  we  are  not  now  to  say.  We  have  now^ 
to  pass  upon  ^  preliminary  question,  the  sufficiency  of  the  affi- 
davit for  the  order  of  arrest. 

The  affidavit  is,  '^  that  the  defendant  had  disposed  of  hi» 
property  with  the  intent  to  defraud  his  creditors.^'  If-  the* 
affidavit  had  stopped  there,  it  would  have  been  in  the  wordfti 
of  the  statute.  C.  C.  P.,  sec.  149.  But  there  is  an  apparent 
flinching  from,  having  it  as  strong  as  that,  and  so  the  affidavit 
proceeds  to  explain  what  is  meant  by  the  charge,  to  defraud, 
his  creditors :  ^^  In  this,  that  although  he  has  received  f rom- 
the  plaintiffs  alone  the  sum  of  over  $7,000  in  specie,  and. 
$7;289.43  in  currency,  aad  from  the  plaintiff  Ford  the  further 
sum  of  $300  currency,  he  has  not  paid  any  of  the  creditors^ 
unless  to  a  very  inconsiderable  amount,  and  that  he  owesr 
debts  exceeding  the  sum  of  $8,000. 

To  say  that  because  a  man  has  had,  and,  so  far  as  appeai% 
now  has  $17,000  aad  owes  $3,000,  which,  for  ought  that  ap-^ 
pears,  may  be  the  very  $3,000  demanded  in  this  action,  whifik 
he  denies  that  he  owes,  or  let  H  be  any  other  debt  or  debts,  1^ 
say  from  this  ^^  that  he  has  disposed  of  hia  property  with  tho^ 
intent  to  defraud  his  creditora,"  is  a  ^^lame  and  impotent  con- 
elosion,''  upon  which  no  man  ought  to  be  deprived  of  bis  lib-^ 
erty. 

There  is  no  error.    Let  this  be  certified, 

Pbb  CraiAX.  IndgiMnt  affirmed*. 
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W.  a  CLIBK  9.  O.  C.  FARRAR. 

•Ao  Agreement  in  writing  or  deed,  which  purports  on  its  face  to  be  an 
agricultural  lien,  oi.ly  for  future  advance^  cannot  be  supported  as  a 
mortgage  (as  against  a  purchjiser,)  for  a  different  purpose,  and  foaadfd 
on  m  consideration  not  ezpresseti,  but  concealed  or  disgai&ed  in  the 
deed, 

in  order  to  create  a  ti  lid  agricultaral  lien,  under  the  Act  of  tiie  General 

Assembly,  it  must  appear  : 

<1.)  That  the  advances  must  be  money  or  supplies. 

•<2.)  They  must  be  made  to  the  person  engaged,  or  about  to  engage, 

in  the  cultivation  of  the  soil 

<3.)  They  must  be  made  after  the  ai^ement  is  perfected. 

(4.)  They- mast  be  made  la  be  expended  in. the  cultivation  of  tJie 

crop  during  that  year, 

>(5.)  The  lien  must  be  oa  the  crop  of  that  year,  made  by  reason  of  the 
'  advances  so  made. 

CmL  Acnow  tliefl  brfore  Seymmtr.  •/.,  at  July  (Special) 
Terra,  1875,  of  Edgboombb  Superior  Court. 

The  facts  of  this  case  are  subatantiallj  as  follows : . 

•    On  the  5th  day  -of  July,  1879,  one  Bamhill  exoouted  to  tbe 

plaintiff  a  tiiortgege  on  his  personal  property  and  cirop,.  to  be 

•  ^-made  daring  that  year  on  the  land  of  Alman  Heart  in  aaid 

<ounty,  being  indebted  to  the 'plaintiff  in  die  Bom  of  five  km- 

*4rMAUd' thirty  dollars,  for  advances  made  to'  Mm  to  enable 

Mm  to  plant  and^oulti^ate,  s^nd  kt-  the  «ame  time  And  by  the 

•siKmfy  instrument  gare<*tl»»  plaiiitiff«a  lien  on  said  crop  to  aeeore 

mdrances'tobe  made  after  that  time  foriiie  same  pnipoae, 

'  not'  to  exc^  $600.  •   l^he  plaintiff  continued  to  miJre  ad vanoes 

to  Barnhill  ddring  that  y^ar.  And  on  Julyldth,  1875,  Banh 

liill  was  indebted  to  th6  plaintiff  on  aceoant  of  juud  advances, 

in  the  sum  of  $515.36. 

In  December,' ld7B)^(lhe  d^ndsnt  seized  H  balea  of*cdtton  of 
^^aid  crop  and  sold  them,  and  the  net  proceeds  of  sale  amounted 
*  te*fi»MF<^4hfm.tb6^  plaintiff's  debt  against  BainilittL  ■  Said  in- 
strument containing  a  mortgage  and  lien  was  duly  registered. 
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The  plaintiff  demanded  of  the  defendant  the  proceeds  of  the 
sale  ot  said  cotton  to  the  amount  of  his  debt  against  Barnhill, 
«nd  the  defendant  refused  to  pay  the  same. 

On  the  22(1  Jday  of  April,  1873,  the  said  Barnhill  executed 
to  the  defendant  an  instrument  in  words  and  figures  as 
follows : 

Static  of  Nobth  Carolina,  ) 
Edgecombe  County.         > 

Whereas,  John  J.  Barnhill  has  applied  to  O.  C.  Farrar  to 
aid  and  assist  him  in  carrying  on  his  agricultural  operations 
during  the  present  year  in  Edgecombe  county,  aiid  the  swd 
O.  C.  Farrrar  has  agreed  to  make  advances  for  that  purpose 
«aid  John  J.  Barnhill  in  supplies  to  the  extent  of  five  hundred 
and  seventy-two  15-100  dollars,  in  value,  if  required,  provided 
lie  is  made  secure  against  loss  by  reason  thereof.  Now,  there- 
fore, be  it  known  that'  the  said  John  J.  Barnhill,  in  consider* 
Iiti6n  of  the  po^emises^  has  agreed,  tod  by  these  presents  does 
agree  to  and  with  the  said  O.  C.  Farrar,  that  as  a  security  for 
fJie  payment  of  all  such  supjdies,  not  exceeding  $572.15  in 
talue)  the  said  O.  C.  Farrar  shall  have  a  lien  on  all  the  crops 
which  he,  the  said  John  J.  Barnhill  shall  grow,produce  and 
faarve^  in  the  present  year  on  the  land  of  Almon  Hunt,  in 
said  county,  and  now  being  or  about  to  be  cultivat<ed  by  him, 
according  to  the  true  intent  and  ineatiiBg  of  an  act  of  the 
General  Assembly,  made  to  secure  advances  for  agricultural 
purposes  ;  to  be  null  and  void  howevcfr,  if  the  said  John  J. 
Barnliill  pays  tlie  said  O.  C.  Farrar  for  all  such'  supplies  ad- 
vanced as  aforesaid,  by  or  before  the  1st-;  day  of  November, 
1878 ;  otherwise  the  said  O.  O.  Ffftrar  is^erehy  fully  author- 
issed'and  empowered  with  full  ri]@^t  of  ingress  and  egress  to 
ehteir  and  seize  the  crops  aforesaid,  and  sell  the  same,  and 
^oulil  any  balance  remain  due,  then  to  sell  at  public  sale  after 
ten  dayft  advertisement,  for  cash,  so  nnich  .of  the  fi^d  per- 
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sonal  property  conveyed  as  will  satisfy  the  same  and  coeta  of 
Bale. 

In  the  event  of  the  deatii  of  the  said  John  J.  Bamhill,  the 
said  O.  G.  Farrar  is  authorized  to  take  possession  of  the  said 
crops  and  continue  the  cultivation  and  housing  of  the  same, 
and  to  sell  so  much  thereof  as  may  be  sufficient  upon  sale 
thereof  to  satisfy  such  advances  and  all  expenses  of  making 
and  executing  these  presents  and  any  debt  incurred  by  the 
death  of  said  party  as  aforesaid.  And  the  said  John  J.  Ham* 
hill  does  covenant,  promise  and  agree  to  and  Mrith  said  O.  C. 
Farrar  that  he  vrill  by  or  before  the  Ist  day  of  January  next, 
sell  and  deliver  to  the  said  O.  C.  Farrar  in  Tarboro\  all  the 
cotton  which  he. may  produce  and  gather  in  the  present  jev. 
at  the  market  price  or  value  at  the  time  of  delivery,  or  that 
he  will  deliver  the  cotton  to  the  said  O.  C.  Farrar  to  be 
shipped  to  New  York  for  sale  there  and  the  net  proceeds  ao> 
counted  fer  by  the  said  O.  C.  Farrar  to  the  said  John  J.  Barn- 
hill,  after  retaining  whatever  may  be  then  due  him  for  ad- 
vances. 

In  testimony  whereof  the  said  John  J.  Bamhall  has  here- 
unto subscribed  his  name  and  affixed  his  seal,  the  2Sd  day  of 
April,  1873. 

(Signed)  JOHN  J.  BARNHILL,  [Skal.] 

J.  F.  DlLHrOHAM . 

This  instrument  was  duly  registered  on  the  S3d  day  of 
April,  1878. 

The  defendant  testified :  That  Bamhill  owed  him  a  debt 
for  mercliandize  contracted  in  1872,  and  requested  iizmis 
postpone  the  payment  thereof  until  the  Fall  of  1878,  aayim 
it  was  not  convenient,  but  that  he  could  and  would  pay  it  if 
defendant  insisted  on  it  The  defendant  told  him  tiamt  tho 
firm  of  Farrar,  Pippin  &  Co.,  of  which  he  was  amemher^ 
would  advance  the  money  and  take  a  lien  on  his  crop.    Ban* 
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hill  replied  that  he  did  not  care  to  have  any  transaction  with 
Mr.  Pippen,  one  of  the  firm.  The  defendant  then  agreed 
that  he  would  take  a  lien  on  the  crop  for  the  debt  of  $572.15, 
saying  he  would  himself  advance  the  money,  pay  the  debt, 
and  take  the  lien.  Thereupon  the  aforesaid  instrument  was 
executed,  and  the  debt  paid. 

On  cross-examination,  the  defendant  testified,  that  he  did  not 
know  whether  the  book  containing  the  account  was  balanced 
on  that  day,  but  he  told  his  book-keeper  to  balance  it.  The 
transaction  between  himself  and  Barnhill  was  entirely  a  paper 
transaction  and  that  no  money  passed. 

Barnhill  testified :  That  he  could  have  raised  the  money 
to  pay  the  defendant's  debt,  but  that  it  would  have  embar- 
rassed him  in  liis  agricultural  operations.  At  the  time  he 
executed  the  instrument  to  the  defendant  all  of  his  crop  was 
planted  except  about  twenty-five  acres  of  cotton. 

On  cross-examination  the  witness  stated  that  he  did  not 
know  where  he  could  have  obtained  the  money. 

The  court  held  that  the  said  instrument  relied  on  was  not 
an  agricultural  lien,  for  the  reason  that  it  was  not  made  to 
secure  advances  made  for  agricultural  operations. 

To  this  ruling  the  defendant  excepted. 

The  defendant  then  insisted  that  it  was  valid,  as  a  mortgage 
on  the  crop  of  Barnhill  during  that  year.  The  court  held 
that  it  could  not  operate  as  a  mortgage,  for  want  of  operative 
words,  and  instructed  the  jury  that  the  plaintiff  was  entitled, 
to  recover. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the 
defendant  appealed. 

Johnson  and  PhiUipa^  for  appellant. 
Howard  d  Perry,  contra. 

Bynum,  J.     It  is  not  denied  that  the  agricultural  lien  of  the 
plaintiff  was  executed  according  to  the  statute,  and  is  valid, 
and  that  he  is  entitled   to   recover  in  this  action,  unless  the 
44 
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agreement  in  wi-iting  between  Bamhill  and  the  defendant  is 
valid,  either  as  an  agricnltural  lien  or  a  mortgage.  So  the 
only  question  is,  whether  that  agreement  is  valid  for  either 
purpose. 

I.  Is  it  an  agricultural  lien  ?  That  depends  upon  the  con- 
struction to  be  given  to  the  act  authorizing  such  liens  to  be 
given,  Bat.  Rev.,  chap.  65,  sec.  19.  That  section  is  as  fol- 
lows :  "  If  any  person  or  persons  shall  make  any  advance  or 
or  advances,  either  in  money  or  supplies,  to  any  person  or 
persons  who  are  engaged  in,  or  about  to  engage  in  the  cailtiva- 
tion  of  the  soil,  the  person  or  persons  so  making  such  advance 
or  advances,  shall  be  entitled  to  a  lien  on  the  crops  which  may 
!be  made  during  the  year  upon  the  land,  in  the  cultivation  of 
•which  the  advances  so  made  have  been  expended,  in  prefer- 
once  to  all  other  liens,  existing  or  otherwise :  Promd&f^  an 
agreement  in  writing  shall  be  entered  into  before  any  such 
advance  is  made,  to  this  effect,"  &c.,  which  agreement  is  to  be 
recorded.  From  this  it  is  clear,  1.  That  the  advances  most 
be  in  money  or  supplies ;  2.  To  the  pe.8on  engaged  or  about 
to  engage  in  the  cultivation  of  the  soil ;  3.  After  the  agree- 
ment is  made ;  4.  To  be  expended  in  the  cultivation  of  the 
crop  made  during  that  year ;  5.  And  the  lien  must  be  cm  the 
crop  of  that  year,  made  by  reason  of  the  advances  so  made. 

Now  it  is  foimd  by  the  jury  as  a  fact,  tliat  the  defendant 
made  no  advances  whatever,  after  the  execution  of  this  agree^ 
ment,  or  before,  towards  the  cultivation  of  the  crop  on  wlddi 
his  lien  was  taken.  The  lien  can  only  be  by  force  of  the 
statute  and  by  a  compliance  with  its  requirements.  The  statute 
has  not  been  followed,  and  to  sustain  this  agreement  as  an 
agricultural  lien,  would  be  to  utterly  defeat  its  letter,  and  the 
public  policy  embraced  in  the  statute.  The  agreement,  as  s£ 
agricultural  lien,  contains  a  falsehood  and  a  fraud  upon  its 
face.  Not  a  dollar  was  advanced  or  intended  to  be,  Uiougfa  it 
was  promised  in  the  agreement.     The  real  purpose  was  to  se- 
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cure  an  antecedent  debt  due  to  the  defendant  by  Bamhill, 
which  was  created  the  year  previous. 

n.  Failing  to  establish  the  deed  as  an  agricultural  lien,  the 
defendant  next  seeks  to  set  it  up  as  a  mortgage  to  secure  an 
old  debt. 

Without  stopping  to  enquire  whether  the  only  operative 
words  in  the  defendant's  deed,  to  wit,  "  the  said  O.  C.  Farrar 
shall  have  a  lien  on  all  the  crops,"  &c.,  can  be  construed  into 
a  conyeyance  of  the  crops  to  the  defendant,  we  pass  to  that 
view  of  this  part  of  the  case  which  is  decisive.  It  is  tliis : 
An  agreement  in  writing,  or  a  deed  which  purports  on  its 
face  to  be  an  agricultural  lien  only  for  future  advances  cannot 
be  supported  as  a  mortgage  for  a  different  purpose,  lEtnd  founded 
on  a  consideration  not  expressed,  but  concealed  or  disguised 
in  the  deed.  A  deed  must  speak  the  truth.  Creditors  and 
subsequent  purchasers  have  the  right  to  know  what  encum- 
brances are  upon  property  and  the  extent  of  them.  They  are 
entitled  to  this  information  from  the  deed  itself,  and  for  that 
purpose  are  our  registration  laws  enacted.  The  defendant 
attempts  to  sail  under  false  colors.  That  the  law  does  not 
countenance.  The  deed  may  be  good  between  the  parties  to 
it,  but  the  plaintiff  is  a  purchaser  for  value,  and  as  to  him  the 
deed  is  inoperative.  It  professes  to  be  an  agricultural  lien  in 
form  and  substance,  and  it  must  have  that  effect  or  none.  As 
it  does  not  have  that  effect,  it  is  void  as  to  the  plaintiff. 

There  is  no  error. 

PflB  Curiam.  Judgment  affirmed. 
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WM.  A.  FRENCH  and  JOHN  MoRAE,  in  behalf  of  themselTca  tnd 
others  v,  THE  BOARD  OP  COMMISSIONERS  OF  NEW  HAN- 
OVER COUNTY. 

Taxation,  for  State  and  county  purposes  combined,  for  the  cumot  an^ 

necessary  expenses  of  the  county  government  and  new  debts,  caonat 

exceed  the  Constitutional  limitation. 
There  is  no  limitation  however  of  the  power  of  taxation,  upon  either 

State  or  county,  for  the  payment  of  their  lawful  debts,  created  before 

the  adoption  of  the  Constitution. 

This  was  an  application  for  an  Injunction,  to  restrain  the 
collection  of  certain  taxes,  heard  by  his  Honor,  Judge  McKotf, 
at  the  Fall  Term,  1875,  of  the  Superior  Court  of  Nbw  Hah- 
ovER  county. 

The  following  are  substantially  all  the  facts,  as  disclosed  by 
the  record  sent  to  this  court  upon  the  appeal,  which  are  ne- 
cessary to  an  understanding  of  the  points  decided. 

The  plaintiffs,  for  themselves  and  on  behalf  of  the  oAer 
tax-payers  in  New  Hanover  county,  allege,  that  the  value  of 
tlie  taxable  property  in  said  county  is  about  six  million,  one 
hundred  and  seventy-seven  thousand  dollars ;  that  tlie  aggre- 
gate of  State  tax  upon  all  property  liable  to  taxation,  is  tiiirtT- 
eight  (38)  cents  on  the  one  hundred  dollars  value  ;  and  that 
the  amount  of  the  debt,  owing  by  the  county,  contracted 
prior  to  the  adoption  of  the  Constitution  of  1868,  is  thirty-fire 
(35)  thousand  dollars,  being  evidenced  by  seventy  bonds  of 
five  hundred  (500)  each,  issued  on  the  1st  day  of  March,  1869, 
payable  ten  years  after  date,  and  bearing  interest  at  the  rate 
of  six  per  cent.y  payable  semi-annually. 

The  plaintiffs  further  say,  that  the  county  owes  a  large  float- 
ing debt,  contracted  since  the  adoption  of  the  Constitution ; 
and  they  charge,  that  the  alleged  excess  of  taxation  is  not  for 
the  purpose  of  defraying  the  necessary  current  expenses  of 
the  county,  but  for  the  purpose  of  paying  debts  contracted 
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long  anterior  to  the  year  1875,  and  since  the  adoption  of  tlie 
present  Constitution. 

That  in  the  month  of  ,  1875,  the  Board  of  Commis- 
sioners levied  a  tax  npon  the  taxable  property  of  tlio  county, 
of  seventy-two  (72)  cents  on  tlie  one  hundred  dollars  value, 
which,  in  their  levy,  they  say  is  to  be  appropriated  as  follows : 
For  general  county  fund,  thirty  five  (35)  cents  on  the  one 
hundred  dollars  in  value,  and  for  the  payment  of  the  debts 
and  interest,  thirty-seven  (37)  cents. 

That  for  the  payment  of  the  interest  on  the  debt  of  thirty- 
five  thousand  (35,000)  dollars,  contracted  before  the  adoption 
of  the  present  Constitution,  (the  principal  due  March,  1879,) 
a  levy  of  four  and  one-third  (4J)  cents,  on  the  one  hundred 
dollars  in  value,  would  produce  a  sum  sufficient  to  pay  said 
interest  and  cost  of  collection. 

That  by  the  Constitution,  Art.  v,  sec,  1,  the  State  and 
county  taxes  combined,  shall  never  exceed  two  dollars  on 
every  three  hundred  (300)  dollars  of  taxable  property.  That 
the  levy  of  seventy  (70)  cents  on  the  one  hundred  dollars  in 
value,  is  in  excess  of  the  constitutional  limitation  ;  the  State 
having  levied  a  tax  of  thirty-eight  (38)  cents  on  the  one  liun- 
dred  dollars  in  value,  there  would  remain  but  twenty-eight  and 
two-thirds  (28  2-3)  cents,  to  be  applied  for  all  county  purposes, 
except  the  payment  of  the  debt  contracted  before  the  adop- 
tion of  the  Constitution,  which  has  hereinbefore  shown  to  be 
thirty  five  thousand  (35,000)  dollars,  the  interest  of  which 
becomes  due  semi-annually  ;  and  that  a  levy  of  four  and  one- 
third  (4J)  cents  on  the  one  hundred  dollars  in  value  of  the 
taxable  property  of  the  county,  will  pay  tlie  same.  Tliat  said 
excess  of  taxation,  so  levied  by  the  Board  of  Commissioners, 
amounts  to  seventy-four  thousand  and  ninety  (74,090  dollars. 

That  the  Board  of  Commissioners  Jias  placed  tliis  tax  list, 
containing  this  excess  of  thirty-nine  (39)  cents  on  the  one 
hundred  dollars  in  value  of  the  taxable  property  of  the  county. 
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in  the  hands  of  the  tax  collector,  who  is  about  to  proceed  to 
collect  the  same :  wherefore  the  plaintiflFs  pray,  &c. 

In  answer  to  the  complaint,  the  defendant  denies  tliat  the 
value  of  the  taxable  property  in  the  county  of  New  Hanover, 
is  as  much  as  put  down  by  plaintiffs,  stating,  that  owing  to 
frequent  reductions  in  the  valuation  of  property,  since  the  tax 
list  was  made  out,  that  the  value  thereof  will  not  exceed  sii 
millions  of  dollars. 

The  defendant  alleges,  that  the  debt  of  the  county  con- 
tracted previous  to  the  adoption  of  the  constitution,  is  as  fol- 
lows: Thirty-five  thousand  (35,000)  dollars,  evidenced  by 
seventy  bonds,  due  1st  January,  1879,  with  interest  payable 
semi-annually  in  gold,  and  which  wUl  amount  to  about  twenty- 
five  hundred  (2500)  dollars  in  currency ;  and  the  further  sum 
of  about  fourteen  thousand  (14,000)  dollars  due  and  owing  by 
said  county,  and  incurred,  as  the  Board  has  been  informed,  for 
the  payment  of  divers  debts  and  liabilities,  contracted  before 
the  adoption  of  the  constitution  of  1868. 

In  regard  to  the  "  floating  debt,"  alleged  by  the  plaintife 
to  have  been  contracted  since  the  adoption  of  the  Constitu- 
tion, and  the  levies  made  by  the  Commissioners  in  exce^  of 
the  constitutional  limitation,  and  the  appropriation  of  the  ag- 
gregate so  levied,  to  specific  purposes,  the  defendant  denies 
the  allegations  as  set  out  in  the  complaint,  and  in  cxplanatioo 
thereof,  states  : — ^That  at  a  meeting  of  the  Board  on  the  7th 
July,  1875,  the  following  order  was  voted,  to-wit : 

"  Whereas,  it  is  necessary  to  levy  sufiicient  taxes  to  meet 
the  current  expenses  of  the  county  of  New  Hanover,  and  to 
pay  the  debts  created  by  the  county  authorities  and  the  io- 
terest  on  the  said  debt — all  created  for  the  necessary  expenses 
of  said  county :  and  whereas,  the  valuation  of  real  property 
in  the  township  of  Wilmington,  has  been  reduced  to  the 
amount  of  seven  hundred  thousand  (700,000)  dollars,  through 
the  general  reduction  of  values  ;  it  becomes  necessary  for  the 
Board  to  levy  the  following  taxes  for  the  year  1875,  viz :  For 
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current  expenses,  on  the  one  hundred  dollars  of  value  of  real 
and  personal  property,  thirty -five  (35)  cents ;  for  the  payment 
of  county  debts  and  interest  on  the  same,  created  for  neces- 
sary purposes  and  old  debts,  on  the  one  hundred  dollars  value 
of  real  and  personal  property,  thirty-seven  (37)  cents.     And 

at  a  meeting  of  the  Board,  held day  of  October,  1875, 

the  following  order  was  passed,  to  wit :  The  foregoing  order 
was  amended  by  striking  out  the  words  "  tliirty-five,"  and  in- 
serting in  lieu  thereof,  the  words  "twenty-eight  and  two- 
thirds,"  and  tlie  tax  list  was  ordered  to  be  accordingly  re- 
formed. And  it  was  further  ordered,  that  the  foregoing  or- 
der be  further  amended,  so  as  to  express  tlie  true  intent  and 
meaning  of  the  Board,  in  this ;  Tliat  it  was  the  purpose  of 
tlie  levy,  (made  by  the  Board  the  7th  July,)  to  set  apart  the 
sum  of  thirty  seven  cents  of  the  same,  for  tlie  payment  of  the 
old  debts  and  the  interest  thereon,  "  it  having  been  made  to 
appear  to  the  Board  at  the  time  of  the  levy  aforesaid,  that  the 
whole  amount  of  such  old  debts  and  interest,  due  and  payable, 
was  about  the  sum  of  sixteen  thousand  five  hundred  (16,500) 
dollars" ;  and  the  tax  of  thirty-seven  (37)  cents  was  consid- 
ered by  the  Board,  to  be  not  more  than  fairly  suflBcient  to 
raise  the  sum  of  sixteen  thousand  five  hundred  (16,500)  dol- 
lars as  aforesaid.  And  it  was  further  ordered,  that  in  that 
case,  if  there  should  be  anything  remaining  of  the  tax  of 
thirty-seven  cents,  after  the  payment  and  discharge  of  the 
debts,  to  the  liquidation  whereof  it  was  appropriated,  the  re- 
maining sum  should  be  set  apart  to  create  a  Sinking  Fund,  for 
the  payment  of  the  bonds  of  the  county,  issued  for  debts  con- 
tracted previous  to  the  adoption  of  the  preioiit  Constitution. 
The  defendant  further  and  again  states,  that  the  tax  of  twenty- 
eight  and  two-thirds  (28|)  cents,  on  the  one  hundred  dollar 
of  taxable  property,  was  laid  for  the  necessary  and  indispen- 
sible  expenses  of  the  county  government ;  and  that  the  tax  of 
thirty-seven  (37)  cents  on  the  same,  was  for  the  payment  of 
old  debts,  and  the  creation  of  a  Sinking  Fund,  to  meet  the 
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payment  of  the  bonds  issued  for  debts  made  before  1868,  at 
their  maturity. 

The  defendant  denies  that  there  is  any  floating  debt  against 
the  county,  made  in  1875,  or  contracted  since  the  adoption  of 
the  Constitution,  unless  it  be  for  some  scattering  claims,  the 
certificate*  for  which  have  not  been  presented  to  the  Treas- 
urer for  payment.  The  defendant  alleges  tliat  the  tax  of 
twenty-eight  and  two-thirds  (28J)  cents  is  sufficient  for  the 
payment  of  tlie  same,  the  aggregate  amount  not  being  greater 
than  usually,  and  of  necessity,  exists,  in  the  ordinary  adminis- 
tration of  the  government. 

A  number  of  affidavits  were  filed,  cliiefly  for  the  purpose 
of  showing  the  nature  of  tlie  debts  of  the  county,  whether 
old,  (contracted  before  July,  1868,)  or  new,  contracted  since 
the  adoption  of  the  Constitution,  and  which,  for  the  purpo&es 
of  tlie  decision  in  this  case,  it  is  deemed  unnecessary  to  set  out. 

His  Honor,  upon  the  hearing  the  complaint,  answer  and 
affidavits,  and  the  former  order,  vacated  the  restraining  order 
granted  upon  the  fii*st  application  of  the  plaintiff,  and  refuse<l 
to  continue  the  injunction. 

From  this  judgment,  the  plaintiffs  appealed. 

Jfef.  Zo7}don  and  A.  T.  if!;  J.  Zo7}dov^  for  appellants. 
Bv^sell  and   W.  S,  <&  1).  J.  Devane^  contra. 

Bynum,  J.  The  judgment  of  the  court  below,  vacating  the 
restraining  order,  must  be  affirmed.  It  admits  of  no  dispute 
now,  that  taxation  for  State  and  county  purposes  combined, 
cannot  exceed  the  constitutional  limitation,  for  their  nec^essary 
expenses  and  new  debts.  It  is  equally  well  settled,  that  there 
is  no  limitation  of  the  power  of  taxation,  upon  either  State  or 
county,  for  the  payment  of  their  lawful  debts,  created  prior 
to  the  adoption  of  the  Constitution.  If  what  are  often  mis- 
called tlie  "necessary  expenses"  of  a  county  exceed  tlie  limi- 
tation prescribed  by  law,  the  necessity  cannot  justify  the  vio- 
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lation  of  the  Constitution.  In  sucli  cases  two  remedies  are 
open  to  the  coimty.  One  is  to  apply  to  the  Legislature,  if  the 
tax  is  required  for  a  special  purpose.  The  Constitution,  Art. 
%  sec.  7,  empowers  tlie  Legislature  in  such  cases  to  give  a 
special  approval  for  an  increased  levy.  The  other  and  better 
way,  however,  is  U)  reduce  the  expcnditurep.  Tlie  old  proverb, 
"cut  the  garment  according  to  the  cloth,"  lias  in  it  much  prac- 
tical wisdom.  It  is  illustrated  every  day  in  private  life,  and 
is  the  foundation  of  individual  integrity,  contentment  and 
success,  In  every  relation  of  wliolesome  life,  men  adapt  their 
'vt'ants  and  expenditures  to  their  income.  No  good  reason  can 
exist  why  the  same  obligation  does  not  rest  upon  corporations, 
and  is  not  equally  as  practicable.  Instead  of  which,  as  things 
now  go,  those  who  are  entrusted  with  other  people's  money 
and  property,  whether  States  or  counties,  instead  of  practising 
prudence  and  economy  in  tlie  discharge  of  their  trust,  seem 
emulous  of  each  other  in  extravagance.  The  end  of  such  a 
course  is  easily  seen,  and  must  be  one  of  disaster  and  disgrace. 
This  is  one  of  many  cases  now  before  the  court,  where  the 
tax-payer  is  claiming  the  protection  of  the  law  against  the 
onerous,  growing  and  oppressive  weight  of  taxation.  In  re- 
gard to  the  payment  of  the  old  debt,  this  court  has  no  power 
to  interfere  with  the  discretion  of  the  Board  of  Commissioners 
as  to  the  time  of  payment,  or  other  details  in  the  levy  and 
collection  of  taxes,  where  they  are  not  more  than  sufficient  to 
discharge  the  whole  debt.  The  power  of  the  Board  is  express 
and  plenary.  "To  provide  by  taxation  or  otherwise,  for  the 
prompt  and  regular  payment,  with  interest,  of  any  existing 
debt  due  by  bond  or  otherwise,  from  any  county,  except  a 
debt,  or  the  interest  on  any  debt,  contra<tted  directly  or  indi- 
rectly in  aid  or  support  of  the  rebellion."  Bat.  Rev.,  chap. 
27,  sec.  8.  It  is  not  disputed  that  the  county  of  New  Hano- 
ver owes  an  old  bonded  debt  of  $35,000,  bearing  interest,  and 
we  are  satisfied,  also,  that  the  debt  of  ten  thousand  dollars, 
due  to  the  bank  of  New  Hanover,  being  the  sum  borrowed  to 
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pay  an  old  debt,  is  itself  an  old  debt,  in  the  sense  of  the  Con- 
stitution, It  is  the  duty  of  the  commissioners  to  levy  and 
coUecjt  a  tax  suiBcient  to  pay  tliis  and  every  other  old  debt 
now  due.  It  is  also  their  duty  to  pay  the  accrued  inter^t 
upon  the  bonded  debt  of  $35,000.  It  is,  however,  not  their 
dtUj/  to  pay  any  part  of  the  principal  of  this  latter  debt  until 
1879,  wlien  it  becomes  payable.  Yet  this  bonded  debt  is  now 
due,  and  became  so  when  it  was  contracted,  though  tlie  time 
of  payment  is  deferred.  Unquestionably,  the  county,  just 
like  an  individual  debtor,  may  anticipate  the  day  of  payment, 
and  pay  tlie  debt  before  compellable  by  suit  to  pay  it.  It  is 
always  lawful,  and  often  tlie  highest  wisdom,  to  do  so,  espe- 
cially where  the  debts  are  large,  and  their  entire  payment  at 
one  time  would  be  more  burdensome  than  payment  in  instal- 
ments, at  convenient  intervals.  This  is  a  matter  for  the  eon 
sideration  of  the  Board  of  Commissioners.  Thej'  are  invested 
by  law  with  the  power  and  the  discretion.  When  the  power 
is  not  illegally  exercised,  the  courts  cannot  interfere.  It  is 
alleged  in  the  complaint,  that  the  tax  of  tliirty-seven  cents 
will  raise  money  more  than  sufficient  to  pay  the  interest  upon 
the  bonds  and  the  remainder  of  the  old  debt— stated  by  the 
defendants  to  be,  in  the  aggregate,  $16,500.  Admit  tliat  to 
be  so.  It  will  not  pay  all  the  bonded  debt  of  $35,000.  If 
there  is  a  surplus,  after  discharging  the  claim  of  $16,500,  the 
Board  cannot  appropriate  it  to  their  own,  or  to  other  uses 
than  the  payment  of  the  bonded  debt.  The  courts  will  enforce 
the  application  of  the  tax,  first,  to  the  payment  of  so  much  of 
the  old  debt  and  interest  as  is  now  due,  and  next,  the  residue 
to  the  extinguishment  of  the  principal  of  the  bonded  debt 
The  complaint  and  affidavits  do  not  charge  a  fraudulent  pur- 
pose in  the  commissioners,  either  in  the  assessment  of  the  tax 
or  in  the  intended  application  of  it.  The  answer  uegativee 
any  such  purpose.  We  are  to  assume,  then,  that  the  Board 
of  Commissioners  are  acting  honestly,  and  in  the  supposed 
discharge  of  their  duties.     The  question,  therefore,  is  simply 
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one  of  power.  That  they  have  the  power  to  assess  and  levy 
taxes  sufficient  to  pay  the  old  debt,  there  can  be  no  doubt. 
Tliat  they  are  illegally  abusing  their  powers,  nowhere  appears. 
It  follows  that  there  is  nothing  in  the  case  to  invoke  tlie  in- 
junctive relief  of  the  court.  Whether  the  commissioners  are 
acting  prudently  in  this  tax  assessment,  is  a  question  about 
wliich  minds  will  differ.  A  sinking  fund  may  not  be  the  best 
way  of  paying  the  debt.  The  financial  histoiy  of  the  country 
is  adverse  to  that  policy,  and  we  do  not  decide  that  the  law 
has  conferred  upon  the  County  Commissioners  the  authority 
to  create  a  sinking  fund.  But  tliey  undoubtedly  liave  the 
power  to  buy  up  tlieir  bonds  before  payable,  and  retire  so 
much  of  the  debt,  and  it  will  be  a  healthy  sign  if  they  can 
do  so. 

Wo  hold  that  the  State  tax  of  38  cents  and  the  county  tax 
of  28|  cents  on  the  hundred  dollars  of  valuation  exhausts  the 
constitutional  limitation  of  taxation  for  current  expenses,  and 
that  the  tax  of  37  cents  on  tlie  Imndred  dollars  of  valuation 
for  the  payment  of  the  old  debt  is  legal,  and  that  the  sum  to 
be  realized  thereby  must  be  set  apart  and  applied  solely  to  the 
payment  of  so  much  of  the  debt  and  interest  as  may  be  now 
due,  and  the  surplus,  if  any,  must  bo  applied  in  extinguish- 
ment of  the  bonded  debt. 

As  the  Board  of  Commissioners  gave  rise  to  tliis  action  by 
the  illegal  assessment,  (which  was  reduced  after  action  begun 
to  the  constitutional  limit,)  and  as  they  have  not,  in  their 
answer,  made  a  clear  and  satisfactory  exhibit  of  the  county 
debt,  and  their  own  proceedings  in  relation  thereto,  they  must 
be  taxed  witJi  the  costs. 

Tliere  is  no  error. 

Per  Curiam.  Judgment  affirmed. 
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.  THE  BOARD  OF  COMMISSIONERS  OF 
AUFORT  COUNTY. 

lext  preceding  case  of  French  and  MeRte  v. 
!J  Hf mover,  ante,  page  092  ) 

Injunction,  beard  before  Moore^  «/.,  at 
3  Superior  Court  of  Beaufort  county, 
^ht  by  the  plaintiff  in  his  own  behalf, 
er  tax  payers,  &c.,  to  restrain  the  eol- 
int,  tlie  Board  of  Commissioners  of 
5  excess  of  tax  levied  by  the  defendant 
)unt  allowed  by  law. 
e  facts  found  by  the  court :  The  de- 
c  which,  together  with  the  State  tax  of 
aluation,  amounts  to  $1.14  on  the  $100 
ess  of  47J  centB  over  and  above  the 
:he  Constitution  of  66|  cents  on  $100 

e  defendant  on  property  is  absolutely 
xpenses  of  the  county,  and  that  26j 
ed  portion  of  the  supposed  limitation 
is  not  sufficient  to  pay  as  much  as  one- 
the  county  for  one  year, 
debt  against  the  county,  eontracteci 
S8,000.  The  current  expense  of  tlie 
ar  is  from  $13,000  to '$15,000. 
vored  to  obtain  possession  of  the  rcv- 
leral  Assembly  adjourned,  but  failed  to 
scertain  to  what  extent  the  supposed 
;d. 

bserved  the  equation,  and  levied  a  tax 
The  tax  levied  does  not  exceed  double 


B  court  granted  an  order  to  the  follow- 
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ing  effect :  that  the  defendant  be  enjoined  from  collecting  for 
county  purposes  beyond  twenty-six  and  two-thirds  cents  upon 
the  hundred  dollars  valuation  of  property,  and  eighty  cents 
upon  the  poll. 

From  this  order  the  defendant  appealed. 

Fowle.  for  appellant. 
Gilliam  dk  Pruden^  contra. 

Rodman  J.  The  only  question  presented  in  this  case,  is 
decided  in  French  and  McRae  v.  Commianonera  of  New  Uan- 
over^  at  this  term.  It  is  unnecessary  to  repeat'the  reason  there 
stated. 

Per  Cubiam.  Judgment  accordingly. 


W.  W.  GRIFFEN  and  others,  Tax  payers,  &c.  p.  THE  BOARB  OF 
COMMISSIONERS  OF  PASQUOTANK  COUNTY. 

(See  the  Syllabus  in  the  preceding  case  of  French  and  McRae  v.  The 
CommmionerB  of  New  Hanover  County^  ante^  page  692.) 

1  he  County  Oommissioners  of  Pasquotank  had  no  authority  in  1875,  to 
levy  taxes  exceeding  the  Constitutional  limitation,  under  and  by 
virtue  of  the  provisions  of  an  Act  of  the  General  Assembly,  passed 
in  1869,  and  permitting  such  excess  to  the  amount  of  twenty  thou- 
sand dollars,  when  it  appears  that  since  the  passage  of  that  act,  the 
(  ommissioners  have  levied  over  twenty  thousand  dollars  for  various 
objects,  without  regarding  the  limit  and  equation  fixed  by  the  Con- 
stitution. 

This  was  an  application  for  an  Injunotion,  to  restrain  the 
defendants  fi'om  collecting  certain  taxes,  heard  by  Eure  J,  at 
Chambers,  on  the  19th  day  of  November,  1875. 
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The  plaintiffs,  for  themselves  and  for  all  others  who  would 
come  in  and  be  made  parties  to  this  proceeding,  alleged  that 

the  defendants  in  the  month  of ,  1876,  levied  upon  the 

taxable  property  of  Pasquotank  county,  a  tax  of  one  hundred 
cents  on  the  one  hundred  dollars  of  taxable  property,  which 
exceeds  the  limit  fixed  by  the  Constitution  by  eight  thousand 
dollars,  or  seventy-three  and  one-tliird  cente  on  the  hundred 
dollars  of  taxable  property. 

That  the  tax  levied  on  the  poll  by  the  defendants,  was  onlj 
eighty  cents,  less  than  the  amount  levied  on  one  hundred  dol- 
lars valuation  of  property,  in  direct  violation  of  Art.  V,  sea 
1,  of  the  Constitution ;  and  that  the  defendants  had  no  right 
under  the  Constitution  to  levy  more  than  eighty  cents  on 
every  three  hundred  dollars  valuation  of  property,  that  being 
the  sum  levied  on  the  poll. 

That  the  defendants  iti  their  order  declare,  that  seventy-six 
cents  of  the  one  hundred  levied,  is  to  be  used  for  ordinaiy 
county  purposes,  and  the  remaining  twenty  four  cents  for  the 
support  of  the  poor ;  that  said  tax  was  not  levied  by  the  de- 
fendants to  pay  debts  of  the  county  contracted  prior  to  the 
adoption  of  the  present  Constitution,  nor  for  any  special  pur- 
pose approved  by  tlie  General  Assembly  ;  nor  were  such  taxes 
levied  to  defray  the  necessary  expenses  of  the  county. 

Tliat  the  State  tax  on  propeity  and  polls  in  the  county  of 
Pasquotank  for  the  year  1875,  was  $5,765.23  for  every  and 
all  its  purposes,  while  that  levied  for  county  purposes,  was 
$12,326.64,  an  amount  much  more  than  double  that  levied  by 
the  State.  That  the  taxes  on  property  amount  to  $11,339.05, 
while  that  on  polls  only  amount  to  $987.59,  which  is  whoUj 
iniquitous  and  unjust,  and  must  have  been  known  to  the  de- 
fendants at  t]ie  time. 

That  the  proposition  to  levy  this  tax  was  never  submitted 
to  a  vote  of  the  people  ;  that  the  defendants  have  exoeded  die 
constitutional  limit  of  taxation,  by  the  sum  of  seventy-three 
and  one-third  cents  on  the  one  hundred  dollars  valuation  of 
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propertj' ;  and  that  they  have  ordered  this  unjust  and  oppres- 
sive tax  to  bo  collected. 

His  Honor,  upon  the  plaintifiPs  giving  bond,  order  a  re- 
straining order  to  issue  to  defendants  until  the  hearing ;  at  the 
same  time  requiring  the  defendants  to  show  cause  by  the 
13th  of  November,  1875,  why  the  injunction  should  not  be 
made  perpetual. 

The  defendants  answered,  denying  tlie  material  allegations 
of  the  plaintiffs,  and  contended  :  That  Art.  V,  sec.  1  of  the 
Constitution,  imposed  a  limitation  only  on  taxes  levied  by  the 
State,  and  not  on  taxes  levied  by  the  counties ;  that  the  only 
restriction  upon  taxation  by  the  counties  is  contained  in  Ai't. 
V.  sec.  7,  of  the  Constitution;  which  provides  that  the  taxes 
levied  by  the  Commissioners  of  the  several  counties  for  county 
purpose?,  shall  never  exceed  the  double  of  the  State  tax,  ex- 
cept for  a  special  purpose,  and  with  the  approval  of  the  Gen- 
eral Assembly  ;  and  the  defendants  aver,  that  they  have  con- 
formed strictly  to  said  sec.  7,  Art.  V,  in  making  the  levy  com- 
plained of. 

The  defendants  say,  that  the  aggregate  of  the  State  tax 
levied  in  said  county  in  1875,  was  thirty-eight  cents,  and  not 
forty  cents  as  alleged ;  and  that  under  said  sec.  7,  Art.  V,  and 
under  an  act  of  the  General  Assembly,  they  have  full  author- 
ity to  make  the  levies  as  they  did  in  the  said  year,  1875. 
They  admit  that  they  levied  a  tax  of  one  hundred  cents  on 
the  one  hundred  dollars  valuation  of  taxable  property,  but 
deny  that  by  so  doing  they  exceeded  the  amount  they  were 
authorized  to  levy,  seventy-three  aiid  one-third  cents  on  said 
valuation  as  alleged,  or  any  other  sum.  On  the  contrary,  the 
defendants  aver  that  seventy,  of  said  one  hundred  cents,  were 
levied  for  county  purposes,  and  not  exceeding  the  double  of 
State  tax;  they  had  a  right,  under  sec.  7,  Art.  V,  of  the  Con- 
stitution, and  also  by  virtue  of  the  provisions  of  an  act  of  the 
General  Assembly,  ratified  9th  of  April,  1869,  (chap.  142, 
Laws  of  1868-69,)  to  levy  the  same ;  that  twenty-four  cents 
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of  said  tax  waa  for  the  special  purpose  of  supporting  the  poor, 
under  the  express  authority  of  the  act  above  referred  to ;  and 
that  the  remaining  six  cents  was  a  tax  to  pay  the  interest  and 
part  of  the  principal  of  certain  bonds  outstanding  against  the 
county,  and  representing  a  debt  contracted  prior  to  the  adop- 
tion of  the  present  Constitution  of  the  State ;  and  that  the 
taxes  levied  were  essential  and  necessary  for  the  purposes 
recited. 

The  defendants  admit  the  levy  of  eighty  cents  tax  on  the 
poll,  and  that  tlie  same  is  less  tiian  that  levied  on  the  hundred 
dollars  of  property,  but  they  deny  that  this  is  in  violation  of 
the  constitutional  provisions  referred  to. 

The  defendants  contend,  that  under  the  act  of  the  General 
Assembly  referred  to,  that  they  had  a  right  to  levy  the  snm 
of  twenty  thousand  dollars  ($20,000.00)  more  than  double  the 
taxes  levied  by  the  State,  and  that  by  virtue  of  said  act,  they 
have  heretofore  only  levied  twelve  thousand,  four  hundred 
and  twenty  six  dollars  and  forty-one  cents,  ($12,426.41,)  in 
excess  of  double  of  said  tax ;  and  that  the  amounts  levied  in 
1870  and  1871  was  for  the  purpose  of  paying  debts  contracted 
before  1868  ;  and  that  thus  no  part  of  the  twenty  thousand 
doUars  ($20,000,)  authorized  to  bo  raised,  has  been  expended 
for  the  specific  purposes  designed  and  recited  in  said  act. 

His  Honor,  upon  the  hearing  of  the  complaint  and  answer, 
and  argument  of  counsel,  delivered  the  following  opinion  and 
judgment : 

1.  That  for  the  purpose  of  paying  the  debts  of  the  county, 
contracted  prior  to  the  adoption  of  the  Constitution  in  1868, 
taxes  may  be  levied  by  the  Commissioners  without  regard  to 
tJie  conststutional  limitation  and  equation ;  they  are  there- 
fore allowed  to  collect  the  six  cents  on  the  one  hundred  dollars 
valuation  of  property  levied  by  them  in  1875  for  that  purpoee, 

2.  That  for  the  payment  of  debts  contracted  since  the  adop 
tion  of  the  constitution,  and  the  other  expenses  of  the  county, 
the  constitutional  limitation  and  equation  between  prq)^ 
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and  poll  must  be  observed  and  followed.  And  as  the  defen- 
dants this  year  (1875,)  have  levied  eighty  cents  on  the  poll, 
they  are  allowed  to  collect  twenty-six  and  two-third  cents  on 
the  one  hundred  dollars  valuation  of  property,  that  being 
one-third  of  said  poll  tax) ;  and  as  to  the  excess  over  these  two 
amounts,  they  are  restrained  and  enjoined  from  collecting. 

3.  It  is  found  as  a  fact  by  the  court,  that  the  county  com- 
missioners have  levied  and  collected  since  April,  1867,  fifteen 
thousand  dollars  ($15,000)  to  pay  the  debt  of  the  county  ex- 
isting at  that  time ;  and  for  purposes  other  than  paying  the 
outstanding  obligations  of  the  county  at  that  time,  have  col- 
lected twenty-seven  thousand,  one  hundred  and  ninety-seven, 
32-100  dollars,  (27,197.32,)  both  of  which  amounts  were 
levied  and  collected  without  regard  to  an  in  excess  of  the  lim- 
itation and  equation  provided  for  in  the  constitution. 

It  appearing  therefore,  that  more  than  twenty  thousand 
dollars,  ($20,000,)  have  been  levied  and  collected  for  pur- 
poses other  than  for  the  payment  of  the  outstanding  obliga- 
tions of  the  county  in  April,  1869,  without  regard  to  and 
in  excess  of  the  constitutional  limitation  and  equation,  in  re- 
gard to  poll  and  property :  It  is  considered  by  tlie  court,  as 
a  conclusion  of  law,  from  the  above  facts,  that  the  defendants 
have  no  further  authority  to  make  levies  of  taxes  under  the 
special  act  of  April,  1869.  And  the  defendants  are  therefore 
ordered  to  collect  of  the  taxes  levied  this  year,  (1875,)  the  six 
cents  on  the  hundred  dollars  valuation  of  property,  to  pay  the 
debt  of  the  county,  contracted  prior  to  the  adoption  of  our 
existing  Constitution,  without  regard  to  the  limitation  or 
equation  therein  contained  ;  and  then  to  collect  twenty-six  and 
two-third  cents  on  the  one  hundred  dollars  valuation  of  prop- 
erty,—one-third  of  the  eighty  cents  poll  tax  ;  and  as  to  the 
excess  over  these  amounts,  the  defendants  are  hereby  enjoined 
and  restrained  from  collecting. 

From  this  ruling  and  judgment  by  his  Honor,  the  defend- 
ants appealed. 

45 
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Pody  for  appellants. 
OiUiam  <&  Pruden^  contra. 

Rodman,  J.  The  principal  question  presented  in  tiiis  case 
is  that  decided  in  French  and  McHae  v.  Commissioners  ef 
New  Hanover^  at  this  term.  For  the  reasons  stated  in  the 
opinion  in  that  case,  we  think  the  Commissioners  in  this  case 
have  no  power  to  levy  a  tax  exceeding  twenty-six  and  two- 
thirds  cents  on  the  hundred  dollars  of  valuation,  or  a  poll  tax 
exceeding  two  dollars. 

We  also  concur  with  the  Judge  below,  that  the  Commis- 
sioners have  exhausted  their  powers  of  taxation  under  tiie 
special  act 

Let  tills  opinion  be  certified, 

Feb  Cubiam,  Judgment  affirmed. 
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THE  RICHMOND  &  DANVILLE  R,  R.  CO.,  K.  C.  DIVISION,  t. 
CURTIS  H.  BROGDEN,  Governor,  &c,  and  others. 

The  General  Assembly  has  no  right  to  confer  upon  the  Governor,  Treas- 
urer and  Auditor,  the  power  to  value  the  tangible,  real  and  personal 
property  of  a  Railroad  corporation ;  for  such  power  is  vested  by  the 
Constitution  in  the  Township  Board  of  Trustees  alone,  and  cannot  be- 
taken from  them. 

The  franchise  of  a  corporation  is  property ;  and  the  franchise  of  a  raiiv 
road  corporation  should  be  assessed  for  taxation  separate  and  apart 
from  its  other  property,  and  without  taking  such  other  property  into* 
consideration. 

A  dividend  of  fifteen  or  twenty  per  cent,  paid  in  Confederate- money,  is 
not  such  a  dividend  as  was  contemplated  in  the  chartsr  of  the  N.  C. 
Railroad  Company,  in  exempting  the  real  estate  of  the  company  from 
taxation,  until  the  dividend  of  profits  of  said  company  shall  exceed 
six  per  cent ;  nor  is  the  Ax  per  cent,  rent  received  from  the  Richmond 
&  Danville  Railroad  Company,  such  a  dividend  of  profits^ 

(Wil^  Colj  d  Aug.  BaUroad  Co.  v.  Gomm^rB  of  Brunswick^  72  N.  C.  Rep. 
10 ;  Bichmond  d  DantiUe  BaUroad  Co.  v.  ConvrrCr%  of  Orange^  at  this 
term,  cited  and  approved.) 

Civil  Action,  for  an  InjunoUon,  heard  before  WiUt^,  J.y  at 
June  Term,  1875,  of  Wakb  Superior  Court. 

The  allegations  of  the  complaint  are  Bubstantially  a&  f ol 
lows :  The  plaintifE  is  a  corporation,  existing  under  the  laws  of 
the  State  of  Virginia,  owning  and  controlling  railroad  lines  in 
that  State,  and  in  North  Carolina. 

The  North  Carolina  Raiboad  Company,  by  virtue  of  au- 
thority conferred  by  its  charter,  leased  its  property  and  fran- 
chises to  the  plaintifE  for  thirty  years,  and  under  the  provi- 
sions of  said  lease,  it  is  the  duty  of  the  plaintiff  to  pay  all 
taxes  accrued  on  the  North  Carolina  Railroad  Company,  not 
to  exceed  ten  thousand  dollars  in  the  aggregate. 

The  defendant,  Curtis  H.  Brogden,  is  Governor  of  the  State 
of  North  Carolina,  the  defendant,  John  Reilly,  is  Auditor, 
and  the  defendant,  David  A.  Jenkins,  is  Treasuaer  of  said 
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State,  having  been  incumbents  of  their  respective  office  since 
the  first  day  of  January,  1873, 

By  an  act  entitled  "  An  Act  to  provide  for  the  collection 
of  taxes  by  the  State  and  several  counties  of  the  State  on 
property,  polls  and  income,  chap.  115,  laws  1872-73,  re-en- 
acted by  sec.  10,  chap.  133,  acts  1873,  it  was  made  the  duty 
of  the  President  of  the  plaintiff  corporation,  to  give  in  the 
value  of  the  franchise  of  the  N.  C.  Railroad  Company,  on  the 
day  fixed  by  said  act,  for  giving  in  taxable  property  to  the 
Treasurer  of  the  State,  and  the  same  to  be  assessed  by  the 
Treasurer,  the  Auditor  and  the  Governor  of  the  State,  and 
their  valuation  to  be  returned  to  tlie  County  Commission's 
of  the  counties  in  which  any  part  of  said  road  lies.  And  it 
is  provided  by  said  act,  tliat  the  tax  upon  such  franchise,  so 
valued,  shall  be  the  same  as  upon  property  of  equal  value; 
And  that  the  tax  collected  in  each  county  and  townsliip  shall 
fbe  in  proportion  to  the  length  of  such  road  lying  in  sud 
.county  or  township  respectfully  ;  and  such  taxes  shall  be  col- 
ilected  in  the  same  manner  as  other  taxes  are  required  by  law 
.to  be  collected,  and  that  the  rolling  stock  of  such  company 
shall  be  valued  with  the  franchise. 

The  President  of  the  plaintiff  corporation,  in  accordance 
with  the  above  act,  gave  in  to  the  Treasurer  of  the  State  & 
list  of  all  the  property,, distinguishing  real  from  persond  pro- 
perty, including  rolling  stock  of  the  N.  C.  R.  R.  Co.,  in  Ihe 
manner  and  form  required  by  said  Treasurer,  affixing  the  value 
to  each  item  of  property.  The  total  real  estate,  including 
right  of  way,  turn-outs,  bridges,  depots,  &c.,  was  given  in  at 
$1,630,679.1-2,  and  the  total  personal  property,  including  roll- 
ing stock,  tools,  &c.,  at  $422,262.06.  But  the  President  of 
the  plaintiff  corporation  protested  in  giving^such  lists  : 

1.  That  no  tax  could  be  lawfully  levied  on  any  of  the  real 
,  estate  of  the  company,  its  workshops,  right  of  way,  &c. 

2.  That  no  tax  could  be  levied  lawfully  on  the  franchise, 
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separate  from  the  said  property,  and  that  the  franchise,  with- 
out tlie  real  estate,  is  valueless. 

By  chapter  32,  sec.  5,  of  an  act  of  the  General  Assembly, 
enacted  in  1854:-'55,  entitled  "  An  act  for  the  completion  of 
the  North  Carolina  Railroad,"  wliich  was  duly  accepted  and 
is  a  paii;  of  the  charter  of  said  company.  It  is  enacted  "  that 
all  real  estate  held  by  said  company,  for  right  of  way,  for 
station  places  of  whatsoever  kind,  and  for  workshop  location, 
shall  be  exempt  from  taxation  until  the  dividends  of  profits 
of  said  company  shall  exceed  six  per  centum  per  annima,"  and 
that  the  contract  so  made  between  the  State  and  the  corpora- 
tion plaintiff  cannot  be  violated  by  the  State. 

The  dividends  of  profits  of  the  North  Carolina  Railroad 
Company  have  never  exceeded  six  per  centum  per  annum. 

By  the  terms  of  the  lease  from  the  said  company  to  the 
plaintiff,  the  plaintiff  agrees  to  pay  said  company  6^  per 
centum  per  annum  on  its  capital  stock.  Of  tliis  amount  the 
North  Carolina  Railroad  Company  uses  more  than  one-half 
per  cent,  in  payment  of  interest,  creating  a  sinking  fund,  and 
other  necessary  expenses. 

The  defendants  insist,  that  in  consequence  of  the  payment 
of  6^  per  centum  per  annum  by  the  plaintiff  on  the  capital 
stock  of  said  company  under  the  lease  aforesaid,  they  have  a 
right,  and  are  legally  bound,  to  estimate  the  value  of  said  real 
estate  in  assessing  the  value  of  the  franchise,  and  have  accord- 
ingly, in  the  year  1872-73,  valued  the  franchise  in  an  unlaw- 
ful manner,  much  more  than  they  would  have  valued  the  same 
if  the  real  estate  had  not  been  included. 

The  corporation  plaintiff  paid  the  taxes  assessed  for  the 
year  1872,  under  protest  that  the  amount  was  excessive  and 
would  be  demanded  back,  and  also  paid  the  taxes  for  1873  in 
the  same  manner. 

The  plaintiff  has  petitioned  the  defendants  to  revise  their 
assessments  of  the  valuation  of  said  franchise  made  in  1872 
and  1873,  and  to  assess  the  valuation  without  reference  to  the 
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real  estate  aforesaid,  but  they  have  refused  to  do  so,  and  avow 
their  intention  to  include  said  real  estate  in  the  assessment  of 
1874,  and  continually  thereafter. 
The  complaint  demands  judgment : 

I.  That  the  defendants  be  restrained  by  injunction,  espe- 
cially until  the  hearing,  and  thereafter  perpetually  from  in- 
cluding the  real  estate  in  the  valuation  of  the  franchise  of  the 
North  Carolina  Railroad  Company,  or  to  any  degree  enhancing 
the  valuation  of  said  francliise  by  reason  of  its  possessing  real 
estate  for  right  of  way,  for  station  places  of  whatever  kind, 
and  for  workshop  location  until  the  dividends  of  profits  of 
said  company  shall  exceed  six  per -centum  per  annum. 

II.  That  defendants  be  restrained  by  injunction,  specially 
until  the  hearing,  and  perpetually  thereafter,  from  assessing 
the  valuation  of  the  franchise  of  said  North  Carolina  Rail- 
road Company. 

III.  That  a  peremptory  man.darnus  issue  to  the  defendants, 
commanding  them  to  revise  the  valuation  of  the  franchise  of 
said  company,  made  in  the  year  1872,  and  likewise  the  valua- 
tion made  in  1873,  and  to  assess  said  valuation  without  refer- 
ence to  the  possession  by  said  company  of  any  real  estate, 
right  of  way,  for  station  places  of  whatever  kind,  and  for 
workshop  location. 

Upon  motion  before  Henry  J,  at  Chambers  in  Wake  county, 
September  19th,  1874,  a  restraining  order  was  issued  to  the 
defendants  and  they  were  ordered  to  show^  cause  at  the  next 
rule  day  why  the  relief  demanded  by  the  plaintiff  should  not 
be  granted. 

At  Fall  Term,  1874,  the  defendants  filed  an  answer  to 
which  the  plaintiff  demurred. 

1.  Because  the  admissij^s  therein  contained  establish  the 
cause  of  action  stated  in  the  complaint. 

2.  Because  the  said  answer  does  not  deny  any  material 
allegation  stated  in  the  complaint. 

Upon  the  hearing  of  the  cause  the  demurrer  was  sustained 
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and  the  court  rendered  judgment  in  accordance  with  the 
prayer  of  the  complaint.     The  defendants  appealed. 

Attorney  General  Hargrove  and  Smith  db  JStrong,  tor  the 
appellants. 
Battle^  Battle  <&  Mordecai^  contra. 

Settle  J.  It  is  decided  in  the  Wilmington^  Columbia  <6 
Augtista  Eailroad  Company  v.  TJie  Board  of  Commissioners 
of  Brunswick  county^  74  N.  C.  Kep.  lO,  and  in  the  Rich* 
mond  cfe  Danville  Railroad  Company  v.  The  Board  of  Com- 
missioners of  Orange  county^  at  this  term,  that  the  General 
Assembly  has  no  right  to  confer  on  the  Governor,  Treasurer 
and  Auditor  the  power  to  value  the  tangible  real  and  personal 
property  of  a  Railroad  Company,  for  that  such  power  is  by 
the  Constitution  vested  in  the  township  trustees  alone,  and 
cannot  be  taken  from  them.  In  view  of  tlie  decisions,  the 
learned  counsel  of  the  defendants,  admits  that  the  question 
intended  to  be  presented  when  this  action  was  brought  cannot 
now  arise. 

Nor  can  it  be  seriously  contended  that  a  dividend  of  fifteen 
or  twenty  per  cent.,  paid  in  Confederate  money  in  1863-'64:, 
was  such  a  dividend  as  is  <;ontemplated  by  the  provision 
exempting  the  real  estate  of  the  Company  from  taxation  until 
the  dividends  of  profits  of  said  Company  shall  exceed  six  per 
centum  per  annum.  Nor  can  it  be  maintained,  because  the 
Richmond  &  DanviDe  Railroad  Company  pays  to  the  North 
Carolina  Railroad  Company  as  rent,  six  and  a  half  per  cent, 
per  annum  upon  their  capital  stock,  that  that  is  a  dividend 
exceeding  six  per  cent,  in  contemplation  of  the  charter,  for  it 
is  admitted  that  the  North  Carolina  Railroad  Company  uses 
one  half  per  cent,  and  more,  in  payment  of  interest,  in  crea- 
ting a  sinking  fund  and  for  other  necessary  expenses. 

Now  as  to  the  power  of  taxing  the  franchise. 

Mr.  Justice  Davis  in  delivering  the  opinion  of  the  court  in 
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Wilmington  Bailroad  v.  Reifi^  13  Wall.  264,  sajB :  "  Noth- 
ing is  better  settled  than  that  the  franchise  of  a  private  cor- 
poration, which  in  its  application  to  a  railroad  is  the  privilege 
of  running  it  and  taking  fare  and  freight,  is  property,  and  of 
the  most  valuable  kind,  as  it  cannot  be  taken  for  public  uae 
even,  without  compensation.  It  is  tnie  it  is  not  the  same  aort 
of  property  as  the  rolling  stock,  road  bed,  and  depot  grounds, 
but  it  is  equally  with  them,  covered  by  the  general  term  "  the 
property  of  the  Company,"  and  therefore,  equally  within  the 
protection  of  the  charter."  The  exemption  in  the  diarter  of 
the  Wilmington  Railroad  is  larger  than  in  the  charter  now 
mider  consideration,  the  one  extends  to  all  the  property  of  the 
Company,  whereas  the  other  only  exempts  the  real  estate  held 
by  said  Company  for  "  right  of  way  for  station  places  of 
whatever  kind,  and  for  workshop  location  ;"  but  leaves  the 
franchise  and  personal  property  of  the  corporation  subject  to 
taxation. 

Something  was  said  upon  the  argument  as  to  the  manner  in 
which  the  franchise  should  be  valued.  Of  course  the  franchise 
of  running  a  railroad  between  large  cities  and  through  a  rich 
country  would  be  more  valuable  than  than  that  of  a  short 
road  between  unimportant  points.  The  franchise  of  running 
ferry  boats  between  New  York  and  Jersey  City  is  more  val- 
uable than  that  of  running  them  over  the  Yadkin  river.  The 
value  of  a  franchise  depends  upon  divers  considerations.  And 
while  the  charter  of  the  North  Carolina  Railroad  Company 
protects  from  taxation  the  real  estate  of  the  Company  until  a 
certain  event  shall  come  to  pass,  yet  all  the  privileges  con- 
feiTed  by  the  charter,  such  as  holding  valuable  real  estate  free 
from  taxation,  &c.,  may  be  taken  into  consideration  in  estima- 
ting the  value  of  the  franchise.  But  in  1874,  the  Legislature 
passed  an  act  amending  the  charter  of  the  North  Carolina 
Railroad  Company,  and  the  Company  accepted  the  amend- 
ment. And  now  Mr.  Smith  contends  that  this  amendment 
makes,  in  substance,  a  new  incorporation,  and  places  the  ch&p- 
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ter  under  the  control  of  the  General  Assembly,  by  virtue  of 
the  Constitution  adopted  in  1868.  "  Corporations  may  be 
formeil  under  general  laws,  but  shall  not  be  created  by  special 
act,  except  for  municipal  purposes,  and  in  cases  wliere,  in  the 
judgment  of  the  Legislature,  the  object  of  the  corporations 
cannot  be  obtained  under  general  laws.  All  general  laws  and 
special  acts  passed  pursuant  to  this  section,  may  be  altered 
from  time  to  time,  or  repealed."     Const.,  Art.  8,  Sec.  1. 

The  words  of  the  Constitution  confines  the  power  of  the 
General  Assembly  to  alter  or  repeal  laws,  in  the  nature  of 
contracts,  to  such  laws  as  shall  be  passed  after  the  adoption  of 
tlie  Constitution,  and  W3  see  no  reason  for  construing  them 
differently  from  the  plain  import.  The  amendment  which  is 
said  to  have  effected  this  great  change  does  not  profess  to 
repeal  the  clause  of  the  charter  which  exempts  the  real  estate 
of  the  Company  from  taxation,  and  indeed,  has  no  allusion 
whatever  to  the  subject  of  taxation. 

So  the  defendants  must  maintain  that  the  slightest  amend* 
ment  to  an  old  charter,  not  professing  to  alter  or  in  any 
manner  interfere  with  its  most  important  provisions,  works  an 
entire  change  and  puts  the  whole  charter  at  the  will  of  the 
Legislature.  This  cannot  be  so.  In  accepting  the  amend- 
ment the  Company  did  not  waive  any  of  its  privileges  under 
its  charter,  save  such  as  are  embraced  by  the  amendment. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Pes  Cubiam.  Judgment  affirmed. 
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A.  A.  BROWN  «.  A,  L.  KEENER. 

The  Act  of  the  General  Assembly,  passed  at  its  session  of  1878-'74,  and 
entitled  ^*An  Act  to  secure  a  better  drainage  of  the  low  lands  on 
Clark's  creek  and  Maideu^s  creek  in  the  counties  of  Lincoln  and  Oft- 
tawba,"  is  not  unconstitutional. 

The  public  power  of  a  State  (which  is  a  part  of  its  general  legialatiTe 
power,)  extends  to  the  providing  for  every  object,  which  may  be  rea- 
sonably considered  necessary  for  the  public  safety,  health,  good  order 
or  prosperity,  and  which  is  not  forbidden  by  some  restrietion  in  the 
State  or  Federal  Constitution,  or  by  some  recognized  principle  a( 
right  and  justice  found  in  the  common  law. 

{Narfleet  v.  Cromwell,  70  N.  0.  Rep.  634;  State  v.  BeU^  Ired.  S78;  Bta^ 
corribe  Turnpike  Co,  v,  McCarson^  1  Dev.  &  Bat.  306;  WUmimgtonT. 
Yopp,  71  N.  C.  Rep.  76,  cited  and  approved.) 

Btnum,  J„  dissenting. 

Civil  Action,  for  a  penalty,  originally  comiiiencing  in  the 
Court  of  a  Justice  of  the  Peace,  was  carried  before  his  Honor, 
Judge  Mitchell^  at  Chambers,  in  Catawba  county,  and  heard 
29tli  of  May,  1875,  upon  the  following 

CA8£   AGREED. 

"  This  was  an  action  of  debt,  brought  by  the  plaintiff  to  re- 
cover the  sum  of  four  dollars  from  the  defendant,  for  failing 
to  work  on  Clark's  and  Maiden's  creek,  under  the  act  of  As- 
sembly,  passed  at  the  session  of  1873-'74,  public  laws,  chap. 
102,  and  the  act  amending  the  same,  passed  by  the  General 
Assembly  at  its  session,  1874:-'75,  entitled  "  An  Act  to  se- 
cure the  better  drainage  or  low  lands  of  Clark's  and  Maiden's 
creeks,  in  the  counties  of  Lincoln  and  Catawba." 

It  was  agreed  by  the  counsel  for  both  plaintiff  and  defen- 
dant, that  the  requirements  of  the  act  had  been  complied 
with ;  and  that  the  points  mentioned  in  said  act,  from  the 
bridge  at  James  Caldwell's  to  the  foard  at  the  creek  near  the 
Ann  Bost  Place,  is  about  eighteen  miles :  that  the  said  creek 
had  been  laid  off  into  convenient  sections ;  and  that  the  defen- 
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dant  had  failed  to  work  as  notified  ;  that  said  creeks  are  about 
twenty  feet  wide,  and  will  average  when  in  bank,  about  two 
feet  deep.  That  there  is  a  large  quantity  of  low  grounds 
along  the  said  creeks,  which  are  wet  and  marshy,  too  much  so 
for  cultivation. 

It  was  further  agreed,  that  along  said  creeks  a  number  of 
the  resident  citizens  had  chills  and  fevers." 

Upon  the  foregoing  facts  admitted,  his  Honor  affirmed  the 
judgment  of  tlie  Justice  of  the  Peace,  wliich  was  in  favor  of 
the  plaintiff.  From  this  judgment,  the  defendant  appealed, 
stating  as  ground  therefor,  that  the  said  acts  above  mentioned, 
were  unconstitutional  and  void,  and  that  the  Legislature  had 
no  power  to  pass  tlie  same. 

i>/iawy  Hoke  and  Battle^  for  appellant. 
M.  Z.  McCorkley  contra. 

KoDMAN,  J.  By  the  act  of  1873-74,  chap.  102,  certain 
persons  in  Lincoln  county  were  appointed  commissioners  for 
Clark's  creek,  and  certain  other  pei'sons,  in  Catawba  county, 
for  Maiden's  creek,  to  lay  off  portions  of  said  creeks  between 
certain  term  mi  on  each,  into  sections  of  convenient  length, 
and  to  appoint  an  overseer  for  each  section.  Provision  is 
made  for  the  permanence  of  the  commissioners  as  a  body,  by 
the  filling  of  vacancies  by  the  survivors.  By  section  3  it  is 
enacted,  "  that  the  commissioners  shall  estimate  the  number  of 
acres  of  bottom  land  on  said  creeks  between  said  termini j  be- 
longing to  eacli  land  owner  witliin  their  respective  counties, 
and  each  land  owner,  when  required,  shall  furnish  one  hand 
for  every  twenty-five  acres  (amended  in  respect  to  the  number 
jof  acres  by  the  act  of  1874-'75,)  owned  by  him,  or  shall  for- 
feit two  dollars  for  each  failure,  to  be  recovered  by  the  over- 
seer of  the  section,  as  in  case  of  failure  to  work  on  a  public 
road.  The  hands  so  furnished  shall  work  under  the  overseer 
not  less  than  four  nor  more   than   twenty-four  days  in  each 
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year,  at  the  discretion  of  the  commissioners,  "  on  the  channels 
of  said  creeks,  with  power  to  straighten  tlie  same  when  neces- 
sary, within  the  bounds  of  their  respective  sections,  removing 
obstructions  and  improving  the  banks  thereof,  under  such  di- 
rections as  said  commissioners  shall  prescribe." 
The  other  sections  are  not  material  for  this  case. 

1.  It  will  bo  seen  that  the  act  is  defective  in  failing  to  de- 
fine wliat  persons  shall  work  on  each  particular  section,  either 
by  authorizing  the  commissioners  to  attach  all  persons  living 
within  a  certain  defined  district  to  each  section;  or  to  name 
tlie  persons  subject  to  work  on  each  section,  as  is  prescribed 
l)y  law  in  respect  to  public  roads.  Probably  a  grant  of  this 
power  to  the  commissioners  might  be  implied ;  but  as  no 
question  is  made  upon  it,  we  pass  it  over.  The  case  agreed  is 
also  defective,  inasmuch  as  it  does  not  state  that  the  defendant 
was  an  owner  of  bottom  land,  or  had  been  assigned  to  any 
section,  or  was  in  any  way  under  a  liability  to  do  the  work 
required. 

As  this  evident  and  fatal  objection  to  the  plaintiffs  recoverr 
was  not  taken  by  councel,  we  assume  that  it  was  the  purpose 
of  the  defendant  to  waive  it,  and  to  rest  his  defence  solely  on 
the  ground  taken  by  his  counsel  in  argument,  viz :  that  the 
act  is  unconstitutional. 

2.  It  \s  too  late  to  question  that  the  public  power  of  a  State 
(which  is  a  part  of  its  general  legislative  power),  extends  to 
tlie  providing  for  every  object  which  may  be  reasonably  con- 
sidered necessary  for  the  public  safety,  health,  good  order  or 
prosperity,  and  which  is  not  forbidden  by  some  restriction  in 
the  State  or  Federal  Constitution,  or  by  some  recognized 
principle  of  right  and  justice  found  in  the  common  law.  It 
is  unnecessary  to  consider  at  present  the  limits  of  this  extai- 
sive  power,  since  it  clearly  includes  the  right  to  provide  for 
and  compel  the  clearing  out  not  only  of  such  water  courses  as 
are  naturally  navigable,  but  of  all  such  water  courses  and 
drains  as  are  not  and  never  were  navigable,  but  which  are 
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necessary  for  carrying  off  the  surplus  rain  water,  thereby  pro- 
moting the  public  health,  and  enabling  a  considerable  portion 
of  territory  otherwise  uninhabitable  to  be  brought  into  culti- 
vation. A'orflcet  V.  Cromwell,  70  N.  C.  Eep.  634.  People  v. 
Mayor  of  Brooklyn^  4  Const.  R.  440.  (Jorter  v.  Tide  Water 
Company,  18,  N.  J.  54  ;  State  v,  Blake,  36  N,  J.  442.  Ii'eades 
V.  Ireasarer  of  Wood  Go,,  8  Ohio,  N.  S.  343*  Cooley  Const. 
Lim.,  chap.  XVI,  2  Dillon  Mun.  Corp.  sec.  606. 

At  an  early  period,  the  General  Assembly  of  North  Caro- 
lina, by  an  Act  (Rev.  Code,  chap.  100)  entitled  "  Rivers  and 
Creeks,"  recognized  the  power  and  duty  of  the  State,  to  open 
and  clear  out.  its  inland  rivers  and  streams,  and  gave  to  the 
County  Courts  powers  in  that  respect  similar  to  those  for 
opening  and  repairing  roads.  That  Act  also  prohibited 
obstructing  the  passage  of  boats  in  such  streams  by  felling 
trees.  Before  and  since  the  Revised  Code,  vetj  numerous 
Acts  have  been  passed,  proliibiting  foiling  trees  in  particular 
streams  many  of  which  never  were  navigable,  or  of  use,  except 
as  constituting  the  natural  drain  ways  of  the  country. 

The  right  to  the  use  of  natural  drain  was  in  their  natural 
condition,  for  drainage  is  as  much  publici  juriSj  as  the  right 
to  navigable  waters  for  navigation  ;  and  at  common  law  no 
one  has  a  right  to  obstruct  them  to  the  injury  of  another. 
Kmfman  v,  Oreisegner,  26  Pa.  407. 

3.  Starting  with  this  doctrine  as  to  the  extent  of  the  police 
power"  of  the  State,  we  proceed  to  consider  the  objections 
made  to  the  Act  in  question. 

The  act  substantially  incorporates  certain  persons  named, 
and  empowers  them  to  determine  who  are  the  owners  of  tlje 
bottom  lands  on  the  creeks  named  above,  and  of  course  what 
is  bottom  land,  the  area  of  ownership  and  the  consequent  lia- 
bility. These  corporators,  for  ought  that  appears,  are  stran 
gers  to  the  lands ;  they  form  what  is  called  a  close  corpora- 
tion, keeping  up  a  perpetual  succession  by  electing  to  fill  va- 
cancies in  the  body.     The  owners  of  the  land  have  no  voice 
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in  the  corporation,  and  are  not  required  to  be  consnited  in  re- 
gard to  the  operations.  And  no  means  are  expresslj  provided 
by  which  any  error  which  the  Commissioners  may  commit,  can 
be  reviewed  in  a  court. 

That  the  act  is  objectionable  in  several  respects,  and  liable 
to  abuse,  and  likely  in  practice,  to  lead  to  much  litigation, 
must  be  admitted.  But  its  wisdom  is  not  the  question  before 
us.  If  it  be  within  the  constitutional  powers  of  the  Legis- 
lature, we  cannot  declare  it  void. 

It  is  argued  for  the  defendant :  I^irsi,  That  it  does  not  i^ 
pear  that  the  object  to  be  accomplished  is  one  of  any  public 
utility,  however  local.  It  was  said  in  Norfieet  v.  CromwM, 
70  N.  C.  Rep.  634,  that  if  an  object  was  of  the  class  of  those 
which  might  be  of  public  utility,  an  act  of  the  Legislature  was 
at  least  prima  facie  evidence  that  the  particular  object  con- 
templated was  of  that  character. 

Whether  the  object  be  of  publio  utility  at  all,  and  whether 
of  generol,  or  only  of  local  utility,  is  for  the  L^islatore  to 
decide.  In  general,  an  act  which  authorizes  a  corporation  or 
public  oflScer  to  make  an  assessment  on  the  property  owners 
within  a  given  locality,  to  pay  the  expense  of  a  c^-tain  im- 
provement, must  be  taken  to  be  a  legislative  declaration  that 
the  improvement  is  of  public,  though  of  local,  utility  and 
benefit.  No  recital  or  express  declaration  to  that  effect,  is 
usual  or  can  be  necessary,  any  more  than  a  redital  or  express 
declaration  that  a  railroad  (for  example)  for  the  building  of 
which  a  State  tax  is  laid,  is  of  general  public  utility,  is  usaal 
or  necessary  in  its  charter,  or  in  the  act  levying  the  tax. 

Whether  the  Act  authorizing  a  local  assessment  for  a  local 
improvement,  contains  such  an  express  recital  or  declaration, 
or  not,  it  is  open  to  any  one  grieved  to  impeach  it  as  a  viola- 
tion of  his  private  right,  and  if  it  can  be  made  clearly  to  ap- 
pear that  the  object  proposed  is  not,  in  fact,  one  in  which  the 
public  has  an  interest,  and  that  the  assessment  has  been  made 
upon  persons  who  have  not  consented  to  it,  and  are  not  beiie- 
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fited  by  the  improvemoDt,  or  that  the  assessment  exceeds  the 
estimated  benefit ;  in  all  such  cases  the  act  is,  in  effect,  the 
taking  of  one  man's  property  for  the  benefit  of  another,  and 
beyond  the  constitutional  power  of  the  Legislature.  The 
courts  are  bound  to  declare  such  an  act  void.  Oypreaa  Pond 
Draining  Co.  v.  Hooper.  2  Metcalf ,  (Ky.)  360 ;  ( osier  v. 
Tide  Water  Co,,  18  N.  J.  54 ;  Stat-  v.  BlaTce,  36  N.  J.  442. 

In  this  case  the  object  proposed  is  certainly  of  a  class  which 
may  be  of  public  local  utility,  and  there  is  no  evidence  to 
show  that  in  fact  it  is  not.  In  the  absence  of  such  evidence, 
we  cannot  presume  that  the  Legislature  acted  illegally.  There 
is  nothing  in  the  record  in  the  case  to  justify  the  court  in  de- 
claring that  the  cleaning  and  straightening  these  creeks  did 
not  tend  to  promote  the  health  and  welfare  of  the  public  in 
that  locality,  and  was  not  of  public,  as  distinct  from  mere 
private  advantages. 

Secondly.  That  the  rate  of  taxation  should  be  upon  each 
land  owner  within  the  locality,  according  to  the  benefit  that 
it  may  he  estimated  he  will  receive,  and  not  according  to  the 
number  of  acres  he  may  own.  Different  tracts  may  be  bene- 
fitted in  very  different  degrees,  and  some  may  be  even  dam- 
aged. And  further,  that  the  amount  of  work  which  may  be 
required  to  be  done  is  not  limited  by  the  estimated  value  of 
the  benefit,  but  may  exceed  it. 

The  rule  suggested  would  certainly  seem  in  general  to  be 
the  just  and  equitable  one,  when  the  value  of  the  benefit  to 
be  received  can  be  calculated  with  reasonable  certainty. 

There  are,  however,  numerous  authorities  in  this  State  and 
others,  Vhich  hold  that  the  Legislature  is  not  obliged  to  adopt 
it,  but  may  assess  the  owners  of  the  land  to  be  benefitted  ac- 
cording to  the  acres  owned  by  them  respectively,  or  by  some 
other  rule  not  evidently  unequal  and  unjust. 

In  Btmcombe  Turnpike  Co.  v.  McCareon,  1  Dev.  &  Bat., 
306,  the  Legislature  had  chartered  a  company  with  power  to 
build  a  turnpike  and  take  tolls.     The  act  required  all  men 
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living  within  two  miles  of  the  road  to  do  a  certain  amonnt  of 
work  on  it  under  a  penalty  in  case  of  failure,  and  exempted 
such  persons  from  tolls,  giving  them,  however,  no  choice  to 
pay  tolls  in  lieu  of  the  work  if  they  should  prefer  to  do  so. 
The  act  w^as  held  constitutional. 

In  Wihnivgtctn  v.  Yopp^  71  N.  C.  Rep.,  75,  the  corporate 
authorities  of  the  city  required  each  owner  of  a  lot  fronting 
on  a  certain  sti*eet  to  pave  the  side  walk  in  front  of  his  lot 
under  a  penalty,  and  this  by-law  was  supported.  Cases  to 
the  same  effect  with  this  in  other  States  are  too  nnmeroofi  to 
be  cited. 

In  Egyptian  Levet  Co.  v.  Hardin^  27  Mo.,  495,  the  case 
was  that  the  Legislature  of  Missouri  had  incorporated  the  laz»d 
owners  of  a  certain  district  of  low  land,  with  power  to  raise 
levees  and  cnt  canals  for  the  purpose  of  reclaiming  the  lan& 
from  inundation,  and  empowered  the  company,  in  order  to 
meet  the  expense,  to  tax  the  land  not  over  fifty  cents  per  acre. 
The  constitution  of  Missouri  contains  a  clause  similar  to  that 
in  ours,  requiring  uniformity  of  taxation.  But  it  was  held 
that  this  was  not  a  tax,  but  an  assessment  to  which  tlie  rule 
did  not  apply,  and  the  act  was  sustained.  See  also  Ruve  v. 
Treasurer  of  Wood  county^  8  Ohio  N.  S.,  333. 

Thirdly,  That  there  is  no  provision  tliat  the  assessment  in 
labor  shall  not  exceed  the  value  of  the  estimated  benefit  to 
the  land  in  respect  to  which  it  is  required. 

Tliis  objection  might  have  been  made  in  the  Buncombe 
Turnpike  case,  but  it  does  not  appear  to  have  occurred  to  either 
the  counsel  or  the  court.  On  that  acx^ount  we  do  not  condder 
the  decision  in  that  case  as  being  an  answer  to  it.  What  was 
not  considered,  cannot  be  said  to  have  been  decided. 

We  think,  however,  that  the  mere  possibility  that  such  may 
be  the  case,  will  not  justify  us  in  declaring  the  act  in  question 
void.  When  such  a  case  shall  be  presented,  it  will  be  time 
enough  to  consider  it.     We  have  no  such  case  now. 

Fourthly.    That  no  provision  is  made  for  the  compensaticm 
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of  any  land  owner  who,  instead  of  being  benefitted,  is  dam- 
aged by  the  improvement.  It  will  suflSce  to  say,  that  although 
such  a  provision  might  have  been  proper,  it  was  not  essential. 
If  such  a  case  shall  occur,  the  party  injured  can  obtain  redress 
under  the  general  law,  by  action  against  the  corporation  or 
it«  members,  according  to  the  nature  of  the  case.  It  is  not 
for  us  to  point  out  the  manner  of  the  remedy. 

Fifthly,  That  no  provision  is  made  by  which  any  errors 
which  the  commissioners  may  commit,  either  in  determining 
what  are  bottom  lands,  or  who  are  the  owners  of  such  lands, 
may  be  brought  into  a  court  for  correction. 

It  is  clear  that  before  a  recovery  can  be  had  for  any  penalty 
all  the  facts  necessary  to  show  the  liability  of  the  defendant 
must  be  alleged  and  proved. 

And  if  the  commissioners  shall  commit  a^y  error  to  the 
injury  of  any  one,  which  cannot  be  corrected  by  the  ordinary 
process  of  law,  it  is  settled  that  the  proceedings  of  all  persons 
acting  in  a  quasi  judicial  character,  may  be  brought  before 
the  courts  for  review  by  certiorari.    State  v.  Bell^  13  Ire,,  373. 

Our  opinion  in  the  present  case  is,  that  the  plaintiff  is  en- 
titled to  recover. 

Pkr  Oubiak.  Judgment  affirmed. 
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GIDEON  PERRT  and  others  «.  H.  M.  TUPPER. 

What  amouDts  to  a  roluntary  withdrawal  of  members  from  a  religieos 
association,  is  a  question  of  law ;  and  the  exclnsion  of  eyidence,  teo- 
diDg  to  establish  certain  facts  from  which  the  legal  inferenoe  might 
be  drawn,  that  there  was  no  withdrawal  on  the  part  of  the  plaintiffi 
from  the  *' Second  Baptist  Church  of  Raleigh/'  but  that  tiiey8tfl\ 
continued  to  be  officers  and  members  thereof,  was  errOT,  which  enti- 
tled the  plaintiffs  to  a  new  trial. 

That  the  plaintiffs^  ^  officers  and  members  of  the  *^  Second  Bapt^ 
Church  of  Raleigh,"  met  for  WOTship  and  the  transaction  of  bvnnesB, 
in  another  and  different  house  from  the  church  edifice  of  that  asGodi- 
tion,  makes  no  difference  in  determining  who  are  the  Second  Baptist 
Church,  and  whether  or  not  the  plaintiffs  have  dissolved  their  cod- 
nection  with  the  association,  when  it  is  not  required  by  its  laws  to 
meet  in  any  particular  house  or  place,  except  that  the  members  thereof 
shall  reside,  and  the  meetings  thereof  shall  be  held,  in  the  dtj  of 
Raleigh. 

Civil  AcrnoN,  tried  before  WaUs  J.  at  Fall  Term,  1875, 4 
the  Superior  Oourt  of  Wakb  county. 

The  complaint  alleges  substantiallj  the  following  facts : 

That  the  plaintiffs,  Gideon  Perry,  Joel  Evans,  Abram 
Nichols,  Billiard  Williams  and  Ed.  Jones,  are  the  tmsteee  of 
the  Second  Baptist  Church  of  the  City  of  Balei^  doly 
elected  according  to  the  usage  of  said  church. 

The  plaintiffs,  Gideon  Perry  and  Abram  Nichols,  together 
with  Beverly  Stanly,  Merritt  WiUiams  and  Frederick  Dunn, 
were  on  the  31st  day  of  March,  1866,  the  predecessors  of  the 
plaintiffs  as  said  trustees. 

As  such  trustees,  at  the  time  last  aforesaid,  they  entered 
into  a  contract  in  writing,  (in  which  the  said  Beverly  Stanly 
is  by  mistake  called  Beverly  Stewart)  with  the  defendant 
Henry  M.  Tupper,  for  the  purchase  of  the  lot  of  land  (m 
which  the  Second  Baptist  Church  of  the  city  of  Ealeigh,  i 
now  located. 

On  or  before  the  27th  day  of  December,  1869,  the  said 


Digitized 


by  Google 


JANUARY  TERM,  1876.  723 

Pbbrt  and  others  v.  Tuppbb. 

conti'act  having  been  complied  with  upon  the  part  of  the  said 
trustees  and  their  successors,  the  defendant  Henry  M.  Tupper, 
and  his  wife  Sarah  B.  Tupper,  executed  a  deed  conveying 
said  lot  of  land  to  Joel  Evans,  Robert  Hinton,  Hardy  Cross, 
Alexander  Chapman  and  Ed.  Jones ;  the  said  Evans,  Cross 
and  Jones  being  plaintiffs  in  this  action. 

Said  deed  was  made  to  the  persons  aforesaid,  as  "  Trustees 
of  the  Raleigh  Institute  and  Second  Baptist  Church  of  the 
city  of  Raleigh,'^  whereas  it  should  have  been  made  to  them 
only  as  trustees  of  the  Second  Baptist  Church. 

Under  said  deed,  the  plaintiffs  and  their  predecessors  have 
continued  to  hold  said  property  as  ti-ustees,  except  as  herein- 
after stated,  and  have  never  pretended  to  hold  the  same  as 
trustees  of  the  Raleigh  Institute. 

It  is  pretended  by  the  defendant  that  on  or  about  the  11th 
day  of  March,  1871,  Joel  Evans,  Robert  Hinton,  Chap- 
man Alexander  and  Hardy  Cross,  representing  themselves  to 
be  the  trustees  of  the  Second  Baptist  Church,  executed  to> 
him  a  paper  writing,  purporting  to  be  a  lease  of  said  premisesy. 
or  a  part  thereof,  for  the  term  of  nine  hundred  and  ninety- 
nine  years,  the  said  instrument  being  witliout  consideration,, 
and  having  no  seal  attached  thereto. 

The  plaintiffs  have  been  informed  and  aver  that  said  paper 
writing  was  not  executed  by  the  said  Joel  Evans  and  Hardy 
Oross,  and  that  if  their  names  were  placed  thereto  by  their 
consent,  it  was  under  a  misapprehension  as  to  the  nature  and 
terms  of  said  instrument,  and  from  the  confidence  they  had 
in  the  defendant. 

The  plaintiffs  are  not  acquainted  with  any  person  of  the 
name  of  Chapman  Alexander,  and  aver  that  no  person  of  that 
namehasever  been  a  trustee  of  said  church.  Said  persons  did  not: 
constitute  the  entire  Board  of  Trustees  of  said  church,  at  the 
the  time  aforesaid,  and  had  no  authority  to  lease  said  prop- 
erty;  and  if  said  instrument  had  been  executed  by  all  the 
trustees  of  said  church,  the  same  would  have  be^i.  void*. 
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After  »aid  contract  of  purchase,  tlie  Second  Baptist  church 
erected  their  chnrch  edifice  upon  said  lot,  and  for  a  conrid- 
erable  length  of  time,  the  defendant  was  pastor  thereof,  and 
continued  to  exercise  the  duties  of  his  oflBoe  until  the  20th  day 
of  October,  1872,  when,  by  regular  proceedings  and  action  of 
said  clmrch,  he  was  dismissed  from  liis  oflSce.  Until  the  de- 
fendant was  so  dismissed,  the  existence  of  the  said  paper  wri- 
ting of  the  11th  of  March,  1'871,  was  entirely  unknown  and 
unsuspected  by  the  said  church.  Some  time  in  the  year  1871, 
a  proposition  to  lease  the  back  room  of  the  chnrdi  to  the  de- 
fendant, for  school  purposes,  was  made,  and  rejected  by  a 
large  majority  of  the  members  of  said  church. 

About  1873,  the  defendant  and  a  small  faction  of  the  church 

/^e'btained  possession  of  said  church  edifice  without  authority, 

.asd  held  the  same  without  regard  to  the  rights  of  said  church. 

On  or  about  the  5th  day  of  January,  1874,  the  phuntiiB 
caused  to  be  issued  a  sunamons  against  the  defendant  as  a  tres- 
passer, which  was  heard  before  W.  Whitaker,  J.  P.,  who  de- 
cided that  the  plaintiffs  were  entitled  to  possession,  and  there- 
upon they  were  put  into  possession  of  said  edifice  by  the  pro- 
cess of  the  court. 

That  an  appeal  was  taken  thence  to  the  Supreme  Court  of 
North  Carolina,  and  under  the  order  and  decree  of  said  court 
they  have  been  required  to  restore  to  the  defendant  the  pos- 
session of  said  land  and  church  edifice  since  the  commencement 
of  this  action.  Said  writ  of  restitution  was  ordered,  not  upon 
the  merits  of  the  case,  but  because  the  plaintiffs  had  obtained 
possession  thereof  under  the  judgment  of  a  Justice  of  the 
Peace,  which  was,  in  the  opinion  of  said  court,  impropoly 
•rendered. 

The  complaint  demanded  judgment  : 

1.  That  the  defendant,  H.  M.  Tupper,  be  required  to  re 
store  said  land  to  the  plaintiffs. 

2.  For  a  reasonable  rent  of  said  premises. 

3.  For  costs,  &c. 
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The  defendant  filed  an  answer,  of  wliich  the  following  are 
the  material  parts : 

That  it  is  not  true  that  the  plantiffs  are  the  trustees  of  said 
church,  nor  have  any  of  them  been  such  trustees  since  the 
year  187?. 

It  is  not  true  that  the  conditions  of  the  first  mentioned 
deed  had  been  complied  with,  nor  that  the  entire  purchase 
money  had  been  paid.  One  of  the  five  notes  mentioned  in 
said  deed  and  part  of  another  had  been  paid. 

A  church  meeting  was  held  on  the  28th  day  of  December, 
1867,  at  which  the  defendant  made  a  proposition  to  cancel 
the  notes  outstanding  for  the  residue  of  the  purchase  money, 
and  to  convey  the  title  to  a  Board  of  Trustees  known  as  the 
"Trustees  of  the  Ealeigh  Institute  and  Second  Baptist  Church," 
80  as  to  obtain  funds  from  the  Freedman's  Bureau,  which 
could  only  be  used  for  the  purposes  of  education  and  thus  aid 
in  the  construction  of  tlie  building.  This  proposition  was  ac- 
cepted ;  a  new  Board  of  Trustees  elected ;  and  the  deed  was 
made  to  them  the  next  day  according  to  said  agreement. 

That  the  deed  made  to  the  Trustees  of  the  Raleigh  Insti- 
tute and  Second  Baptist  Church  of  the  city  of  Ealeigh 
was  drawn  in  proper  form. 

It  is  not  true  that  the  plaintiffs  and  their  predecessors  have 
continued  to  hold  said  property  as  Trustees  of  the  Second 
Baptist  Church,  and  have  never  pretended  to  hold  the  same  as 
Trustees  of  the  Raleigh  Institute. 

The  said  land  and  premises  have  been  held  by  proper 
trustees,  chosen  from  time  to  time,  according  to  the  rifles  and 
nsage  of  the  Baptist  denomination,  and  acting  as  well  for  the 
Raleigh  Institute  as  for  said  Church,  and  in  recognition  of  the 
trusts  for  each. 

Funds  amounting  to  about  two  thousand  dollars  w^ere  re- 
ceived from  the  Freedman's  Bureau,  to  be,  and  which  were, 
expended  in  the  construction  of  a  proper  building  to  be  used 
for  a  school  and   the  construction  of  proper  rooms  therefor. 
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These  f  ands  could  not  have  been  obtained  except  on  the  con- 
dition of  being  used  for  school  purposes.  When  the  last  deed 
was  given,  a  school  for  the  education  of  coloi*ed  people  wa& 
kept  up  in  the  same  story  and  a  part  of  the  upper  story  was 
used  for  sleeping  apartment.  Said  school  was  continued  in 
the  lower  story  until  the  forcible  expulsion  of  the  defendants 
from  the  premises. 

On  the  11th  day  of  March,  1871,  the  said  Joel  Evana, 
Robert  Hinton,  Alexander  Chapman,  (or  Chapman  Alex- 
ander, his  true  name  as  he  is  tlierein  called,)  and  Hardy  Croaa, 
being  the  rightful  trustees  of  said  church,  leased  to  the  de- 
fendant and  his  successors  as  ^^Agt.  missionaries  of  the 
Am.  Bap.  Home  Mission  Soc,  New  York  city,"  mean- 
ing the  American  Baptist  Home  Mission  Society,  a  bodj 
duly  incorporated  and  organized  under  the  laws  of  the  State 
of  New  York,  as  by  a  vote  of  said  church  tliey  were  author- 
ized to  do — "  the  room  or  rooms,  including  the  whole  lower 
story"  of  the  said  "Second  Baptist  Church  edifice,  Raleigh, 
for  the  term  of  nine  hundred  and  ninety-nine  years,  to  be  used 
for  the  highest  interest  of  the  colored  people,  in  the  way  of 
their  education  and  elevation." 

The  allegations  of  the  complaint,  impeaching  said  lease,  are 
not  true.  The  same  was  made  vdth  a  full  understanding  of 
its  nature  and  purposes,  and  to  carry  out  the  acti<m  of  the 
church  and  the  pledges  made,  under  which  the  deed  from  the 
Freodman's  Bureau  was  obtained,  and  in  consideration  thereof, 
and  for  the  objects  therein  declared. 

It  is  not  true  that  the  parties  executing  said  led)Be  did  not 
constitute  the  entire  Board  of  Trustees  at  that  time,  and  had 
no  authority  to  make  such  lease.  The  defendant  is  ad\'ised 
that  said  lease  is  valid  and  binding  in  law. 

It  is  not  true  that  the  defendant  has  been  dismissed  from 
his  said  oflice  by  any  action  of  the  church,  or  under  its  right- 
ful authority. 
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It  is  not  true,  as  alleged,  that  the  existence  of  said  deed  of 
lease  was  entirely  unknown  and  unsuspected  by  said  church 
until  the  defendant  was  dismissed  from  his  said  office. 

It  is  not  true  that  in  the  year  1871,  a  proposition  to  lease 
the  back  room  of  the  church  for  school  purposes  was  made 
and  rejected  by  a  large  majority  of  the  members  thereof. 

It  is  not  true  that,  in  1873,  the  defendant  and  a  small  fac- 
tion of  the  church  obtained  possession  of  said  church  without 
authority,  and  held  the  same  without  regard  to  the  rights  of 
said  church. 

The  plaind&  have  no  title  to  said  property,  as  trustees  or 
otherwise." 

Copies  of  the  several  instruments  referred  to  in  the  plead- 
ings, were  filed  as  exhibits,  but  it  is  not  necessary  for  the 
purposes  of  this  decision  to  set  them  out  at  length. 

By  consent,  the  case  was  referred  to  Joseph  B.  Batchelor, 
Esq.,  to  hear  and  determine  all  of  the  issues  involved.  The 
finding  of  the  referee  Mdth  regard  to  matters  of  fact  to  be 
final,  as  to  matters  of  law  to  be  subject  to  appeal. 

At  January  Term,  1876,  the  referee  filed  his  report  of 
which  the  portions  necessary  to  an  understanding  of  the  case 
as  decided,  are  as  follows : 

"  The  referee  finds  as  a  fact  that  in  the  year  1872,  and  be- 
fore 25th  of  September,  considerable  disturbance  had  arisen 
among  the  members  of  said  church,  many  of  them  being 
much  displeased  witli  their  pastor,  tlie  defendant.  On  that 
day,  a  regular  meeting  was  held  at  the  church  edifice  in  Bal- 
eigh.  The  defendant  was  present  and  as  Moderator  called 
tlie  meeting  to  order  and  presided  during  most  of  the  meeting, 
calling  Augustus  Sheppard  who  was  assistant  pastor,  to  the 
chair  when  he  left  it.  Sherwood  Capps  who  was  then  Clerk 
or  Secretary  of  the  Society  was  also  present  and  acting  as 
Secretary.  The  meeting  was  regularly  called  to  order  by  the 
Moderator.  After  much  confusion  it  separated  without  having 
taken  any  legal  action  and  without  any  motion  to  adjourn. 
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The  Secretary  took  with  him  the  book  in  which  the  minutes 
of  the  Society  was  kept,  and  being  also  Sexton,  closed  and 
locked  the  church  edifice  and  took  with  him  the  key.  Said 
Capps  then  was,  and  for  a  long  time  thereafter,  continued  to 
be,  a  student  at  the  Shaw  CollegiaJte  Institute,  of  which  the 
defendant  was  principal. 

After  this  meeting  a  large  number  of  the  members  of  the 
Society  including  the  plaintiffs,  Joel  Evans,  Hardy  CrosB, 
Abram  Nichols,  Ed.  Jones  and  Hilliard  Williams,  three  of 
these  named,  being  at  that  time  trustees  of  said  Churchor 
Society,  ceased  to  attend  the  meetings  of  the  Society  which 
were  held  regularly  at  the  Church  edifice,  both  for  worship 
and  the  transaction  of  business ;  and  since  that  time,  the 
plaintiffs  and  those  members  of  the  Society  acting  with  them, 
being  a  large  number  thereof  and  claimed  by  the  plainti&  to 
constitute  a  majority  of  the  same,  have  not  attended  the 
Church  either  for  worship,  or  the  business  meetings  thererf. 
Among  the  number  thus  ceasing  to  attend  were  three  of  the 
trustees  and  all  of  the  deacons.  One  of  the  trustees,  Robert 
Hinton,  had  removed  from  this  State  and  had  ceased  to  act  as 
a  member  of  the  Society,  and  the  fifth  trustee,  Chapman 
Alexander,  continued  to  act  with  the  defendant  and  those 
acting  with  nim. 

The  said  members  thus  withdrawing,  on  the  29th  of  Sep- 
tember, 1872,  met  at  the  house  of  Joel  Evans  in  the  city  of 
Raleigh,  and  from  that  time  up  to  the  conunenoement  of  thk 
action,  (except  during  a  period  in  which  they  had  possession 
of  the  church  edifice,)  have  continued  to  hold  meetings,  both 
for  worship  and  the  transaction  of  business,  on  the  lot  of  aaid 
Evans,  procured  by  them  for  that  purpose,  and  have  claimed 
to  be  and  constitute  the  "  Second  Baptist  Church,  Raleigh," 
which  was  organized  as  aforesaid,  on  the  17th  day  of  Febru- 
ary, 1866.  On  the  20th  March,  1874,  they  aH>ointed  two 
trustees  from  their  body,  to-wit:   Gideon  Perry  and  Abram 
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Nichols^  in  place  of  Robert  Hinton  and  Chapman  Alexander, 
and  afterwards  called  a  pastor  to  officiate  for  tliem. 

Since  the  25th  of  September,  1872,  the  other  members  of 
the  Society  continued  to  worship  and  to  hold  meetings  for  the 
transaction  of  basiness  at  the  church  edifice,  at  the  regular 
times,  and  after  due  notice.  The  defendant  has,  during  all 
this  time,  continued  to  act  as  their  pastor,  with  the  consent 
and  concurrence  of  the  members  acting  with  him.  These 
members  have  kept  a  regular  organization  as  a  religions  so- 
ciety, with  the  same  covenant  and  articles  of  faith  which  were 
first  adopted,  and  have  appointed  deacons  and  filled  all  vacan- 
cies in  the  offices  of  trustees,  and  claim  that  they  were  and 
continued  to  be  the  religious  society  known  as  the  "  Second 
Baptist  Church,  Raleigh,"  which  was  organized  on  the  17th 
day  of  February,  1866. 

Just  before,  or  after  the  meeting  of  the  17th  day  of  Sep- 
tember, 1872,  the  defendant  said,  in  a  conversation  with  Hil- 
liard  "Williams,  Joel  Evans,  Abrara  Nichols  and  Hardy  Cross, 
that  the  church  was  his  own,  and  he  intended  to  govern  it  as 
he  pleased.  If  any  of  them  did  not  want  to  hear  him,  they 
could  leave  the  church.  Evans,  Cross  and  Williams  asked 
the  advice  of  Gov.  Holden  as  to  the  course  they  should 
pursue. 

The  withdrawal  of  the  plaintiffs  and  other  membere  of  the 
society  as  aforesaid,  immediately  after  the  meeting  of  the  26th 
of  September,  1872,  was  voluntary  on  their  part.  They  were 
not  expelled  or  driven  out  of  said  society  by  the  other  mem- 
"bers  thereof,  but  voluntarily  and  of  their  own  accord  with- 
drew therefrom,  and  in  so  far  as  they  could,  severed  their  con- 
nection therewith.  They  could  have  attended  the  meetings  of 
the  society,  both  for  worship  and  the  transaction  of  business, 
if  they  had  thought  proper  so  to  do.  They  were  not  preven- 
ted by  force  from  attending  and  taking  part  in  the  business 
meetings,  and  their  right  to  do  so  was  not  denied.    ♦  ♦  ♦  ♦ 

In  addition  to  the  foregoing  facts  found  by  the  referee,  the 
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plaintiffs  offered  to  prove  that  certain  members  of  said  So- 
ciety whose  names  were  given,  and  others,  amounting  in  num- 
ber to  one  hundred  and  five  persons,  including  the  deacons  of 
the  church  and  the  trustees,  except  one,  worshipped  at  the 
house  of  Joel  Evans,  after  the  diflSculty  at  the  meeting  of  the 
25th  of  September,  1872.  That  they  continued  to  meet  prin- 
cipally there,  and  sometimes  at  other  places  for  the  transac- 
tion of  business,  and  for  worship,  from  that  time  to  the 
present,  and  kept  minutes  of  sucli  meetings.  That  they  tilled 
vacancies  in  the  offices  of  trustees  on  the  20th  of  Mai^ch,  1874, 
and  that  these  persons  were  members  of  the  Second  Baptist 
Church  prior  to,  and  on,  the  25th  day  of  September,  1872, 
and  have  remained  so  ever  since.  That  said  persons  consti- 
tute about  two-thirds  of  the  entire  membership  of  said  Churfh. 

The  object  of  this  evidence  was  to  show  where  the  oi^ani- 
zation  kuown  as  the  Second  Baptist  Church  has  been  since  the 
25th  day  of  September,  1872,  and  was,  at  the  commencement 
of  this  action. 

The  defendant  objected  to  the  evidence  on  the  ground  that 
it  was  immaterial  and  irrelevant,  since  it  only  proposes  to 
show  that  a  majority  of  the  members  of  an  organized  religions 
association,  or  corporation  aggregate,  convened  at  another 
tlian  their  usual  place  of  meeting  without  notice  to  the  mi- 
nority, and  there  assumed  to  act  as  tlie  said  religious  associa- 
tion, or  corporation  aggregate,  which  evidence  has  no  ten 
dency  to  prove  where  the  organization  known  as  the  Second 
Baptist  Church  has  been  since  the  22d  of  September,  1872, 
and  was  at  tlie  commencement  of  this  action. 

The  evidence  was  rejected,  but  in  deciding  upon  the  ques- 
tions of  fact  and  law  arising  in  the  action,  the  referree  has 
given  to  the  evidence  the  same  consideration  as  if  the  facts 
had  been  proved  by  the  plaintiff  and  found  by  him.     *  ♦  ♦  ♦ 

The  referee  found  as  a  conclusion  of  law,  that  "  the  de- 
fendant and  those  acting  with  him,  did  constitute  the  Second 
Baptist  Church   of  Raleigh,"  organized  on  the  17th  day  of 
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Februar}*^,  1866,  and  as  such  organization,  were  entitled  to  all 
the  proper  rights  and  privileges  thereof." 

The  plaintiffs  excepted,  among  other  things,  to  the  ruling  of 
the  referee  in  rejecting  the  evidence  offered  and  hereinbefore 
set  out. 

Upon  the  hearing,  the  court  overruled  the  exception  and 
the  plaintiffs  appealed. 

The  record  sent  upon  appeal  to  this  court  is  very  volumi- 
nous, and  it  is  deemed  unnecessary  to  state  other  matters  than 
those  specifically  ruled  upon  by  the  cx>urt. 

Lewis  and  Fowle^  for  appellants. 
Haywood  and  Smith  i&  Strong^  contra. 

Peabson,  C.  J.  "When  a  case  is  under  the  provision  of  C 
C.  P.,  submitted  to  the  Judge  to  decide  facts,  as  well  as  law, 
a  novel  state  of  things  exists.  He,  as  Judge,  is  to  admit  or 
reject  evidence,  and  is  to  charge  himself  upon  the  questions 
of  law  applicable  to  the  case,  and  is  then,  as  jury,  to  find  the 
facts  and  render  a  special  verdict.  The  same  is  the  mode  of 
procedure  before  a  referee. 

The  referee,  in  the  case  before  us,  commits  a  grave  error  in 
assuming  that  what  amounts  to  a  voluntary  withdrawal  of 
members  from  a  religious  association,  is  a  question  of  fact. 

What  amounts  to  a  duress,  is  a  question  of  law.  "What 
amounts  to  undue  influence,  is  a  question  of  law.  On  the  like 
principle,  what  amounts  to  a  voluntary  withdrawal  of  mem- 
bers, is  a  question  of  law.  The  referee  erred  in  not  instruct- 
ing himself  clearly  upon  this  question  of  law.  Had  he  done 
so,  he  would  have  seen  the  relevancy  of  the  evidence  which 
he  rejected. 

The  plaintiffs,  and  those  acting  with  them,  aver  that  they 
constitute  the  Second  Baptist  church  of  Raleigh.  That  by 
the  arbitrary  and  high-handed  conduct  of  the  defendant, 
(being  colored  people  and  unwilling  to  do  any  act  that  might 
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lead  to  open  force  on  the  part  of  a  white  man,  who  had 
acted  as  their  "  shepherd,"  and  acquired  mnch  influence  over 
them,)  after  the  meeting,  25th  September,  1872,  they  pro- 
cured a  hou^e,  other  than  the  building  in  which  for  several 
years  they  had  been  accustomed  to  hold  meetings  for  worship 
and  for  business,  and  from  which  they  were  expelled  by  the 
defendant,  and  continued  t^  worship  and  transact  business  un- 
der the  organization  of  the  Second  Baptist  church,  Haleigh, 
consisting  of  all  of  the  deacons,  all  of  the  trustees,  save  one, 
and  more  than  two-thirds  of  the  entire  association.  These  al 
legations,  if  true,  showed  that,  as  a  legal  inference,  they  had  not 
withdrawn  from  the  association  voluntarily,  and  the  evidence 
excluded  by  the  referee,  tended  to  prove  the  allegations  to  be 
true  in  point  of  fact. 

We  think  the  referee  also  erred  in  the  legal  inference,  that 
the  house  in  which  the  meetings  of  the  association  was  held, 
made  any  essential  difftreiice.  The  law  of  the  association  re- 
quires the  members  to  reside  in  Raleigh,  and  the  meetings  to 
be  had  at  some  place  in  Raleigh,  but  there  is  no  provision 
making  it  essential  that  the  meetings  should  be  held  in  any 
house  or  at  any  particular  place,  like  a  statute  which  requires 
the  Legislature  to  hold  its  meetings  at  the  State  Honse,  in 
Raleigh,  or  the  Superior  Courts  to  be  held  at  the  court  houses 
in  the  several  counties. 

The  law  of  this  association  does  not  make  the  place  of  hold- 
ing meetings  a  condition  precedent  to  the  regularity  or  legality 
of  the  action  of  the  association.  The  legal  inference,  that 
withdrawing  from  the  accustomed  place  of  worship,  supposing 
it  to  be  done  with  sufficient  cause,  by  the  deacons,  trustees  and 
a  large  majority  of  the  association,  is  a  withdrawal  from  the 
association,  is  not  a  sound  one.  That  error  and  the  others  set 
out  entitles  the  plaintiff  to  another  trial. 

The  referee,  after  rejecting  the  evidence  on  the  ground  tluU 
it  is  inadmissible  and  irrelevant,  goes  on  to  say,  that  in  com- 
ing to  his  conclusions  on  the  questions  of  fact,  he  gave  to  this 
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rejected  evidence  the  same  consideration  as  if  it  had  not  been 
rejected.  We  are  unable  to  comprehend  the  idea  intended  to 
be  expressed. 

There  is  error.     Eeport  set  aside  and  judgment  reversed, 
and  another  trial  ordered. 

Pbb  Cukiam.        Judgment  reversed,  and  venire  de  novo. 


"WILLIAM  P,  BLACKWELL  v.  WESLEY  A.  WRIGHT. 

It  is  no  good  ground  for  the  re-opening  and  re-hearmg  of  a  case  de- 
cided at  the  last  term  of  this  court,  that  the  defendant,  in  the  opin- 
ion and  judgment  of  the  court,  was  assumed  to  be  a  citizen  of  North 
CaroHna, '.whereas,  in  fact,  he  was  a  citizen  and  resident  of  Virginia, 
when  the  place  of  his  residence  is  immaterial,  having  no  bearing  on 
the  point  decided,  and  the  court,  in  its  opinion  and  judgment,  was 
not  affected  by  that  consideration  in  the  least. 

Pbtition  to  rehear  the  case  between  the  same  parties,  de- 
cided at  the  last  term,  and  reported  in  73  N.  C.  Rep.,  310 ; 
in  which  report  a  full  statement  of  all  the  facts  of  the  case 
are  set  out. 

The  grounds  relied  upon  for  a  re-hearing  are  stated  in  the 
opinion  of  the  court. 

Merrimon^  Fuller  dfe  Ashe^  for  petitioner. 
J,  W.  Graham  and  Jones  dk  Jones^  contra. 

Btnum  J.  This  case  was  decided  at  the  last  term  of  the 
court,  and  is  reported  in  78  N.  0.  Rep.  310,  and  it  is  again 
before  us  on  a  petition  to  re-hear  for  alleged  error  in  the 
former  decision.    The  alleged  error  consists  in  this,  that  the 
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court  in  the  opinion  and  judgment  then  rendered,  assumed 
that  the  defendant,  Wright,  was  a  citizen  of  North  Carolina, 
and  doing  business  in  the  town  of  Durham,  when  in  fact  he 
was  not. 

It  is  true  that  the  court  did  so  assume,  and  the  record,  to 
which  we  are  confined,  does  not  show  otherwise.  But  it  is 
immaterial  how  that  fact  may  bo,  as  the  opinion  of  the  court 
was  not  affected  by  that  consideration.  The  decision  rests 
upon  the  broad  ground  that  the  trade  mark  of  the  plaintiff, 
was  not  infringed  upon  by  that  of  the  defendant,  owing  to 
their  dissimilarity.  It  was  therefore  not  material  whether 
the  defendant  was  located  and  doing  business  at  Durham  or  at 
Richmond. 

There  is  no  error. 

Per  Curiam.  Judgment  re-afflrmed  and  petition  dis- 
missed. 


J0H5^  HARDY,  Adm'r.,  v,  THE  NORTH  CAROLINA  CENTRAL 
RAILROAD  COMPANY. 

To  allow  a  break  in  the  embankment  of  a  railroad,  cansod  by  a  storm 
and  unprecedented  freshet,  to  remain  open  for  ten  hours,  without 
some  one  stationed  at  or  near  the  place  to  warn  passing  trains  of  tlie 
danger,  is  negligence  which  nothing  can  excuse. 

The  track  of  a  railroad,  and  especially  every  exposed  place,  ought  to  be 
examined  after  every  storm,  before  a  train  is  allowed  to  pass ;  and  if 
that  is  not  done,  and  injury  results,  whether  to  passengers  or  servants 
on  the  train,  the  corporation  is  liable. 

This  was  a  Civil  AcmoK,  for  the  recovery  of  damages, 
tried  before  Henry  J.  at  December  (Special)  Term,  1875,  of 
Nbw  Hanover  Superior  Court. 
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The  complaint  alleges :  That  the  plaintiff  is  the  adminis- 
trator of  the  estate  of  Arnold  Hardy,  deceased. 

The  defendant  is  a  corporation  under  the  laws  of  North 
Carolina,  chartered  for  the  purpose  of  building  and  carrying 
on  a  railroad,  and  on  the  day  of  the  wrongful  act,  neglect  and 
default  complaiued  of,  was  operating  a  railroad  between  Wil- 
mington and  Charlotte,  North  Carolina,  and  was  a  common 
carrier. 

On  the  17th  day  of  June,  1874,  Arnold  Hardy,  the  intes- 
tate of  the  plaintiff,  being  then  on  a  train  of  cars  of  the  de- 
fendant on  his  way  to  Wilmington,  N.  C,  by  the  wrongful 
act,  neglect  and  default  of  the  defendant,  and  of  the  servants 
and  employers  of  the  defendant,  to-wit :  the  section  master 
of  one  of  the  sections  of  the  defendant's  railroad,  whose  neg- 
lect of  duty  was  and  ought  to  have  been  known  to  the  defen- 
dant, slain  and  killed. 

The  defendant  conmiitted  a  wrongful  act,  neglect  and  de- 
fault by  the  selection  and  appointment  of  said  section  master, 
whose  negligent  character  was  and  ought  to  have  been  known 
to  the  defendant,  and  by  the  continuation  of  the  said  section 
master  in  a  responsible  position  after  his  negligent  character 
became  known  to  the  defendant." 

The  complaint  demands  judgment  for  ten  thousand  dollars 
damages.  • 

The  answer  of  the  defendant  among  other  things  alleges : 

^^  That  on  the  day  alleged  in  the  complaint,  the  said  Arnold 
Hardy  was  on  a  train  of  cars  of  the  defendant  as  a  brakesman, 
in  the  employment  of  the  defendant.  His  duty  required  him 
to  be  on  the  platform  to  tend  the  brakes  while  the  tmin  was  in 
motion.  He  was  then  and  had  been  for  some  time  previous  in 
the  employment  of  the  defendant  as  brakesman,  receiving  the 
rate  of  wages  usually  paid  in  that  employment  and  with  a  full 
knoweldge  of  the  risks  incident  to  that  service.  Defendant 
denied  that  the  intestate  of  the  plaintiff  was  injured  or  killed 
by  any  wrongful  act,  neglect  or  d^ault  of  the  defendant,  Of 
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of  the  section  master  of  any  one  of  the  sections  of  the  de- 
fendant's railway,  or  by  any  wrongful  act  or  default  of  any  of 
the  servants,  agents  ar  employees  of  the  defendant.  Denies 
that  the  defendant  committed  any  wrongful  act,  neglect  or 
default  in  the  selection  or  appointment  of  the  said  section 
master,  or  that  the  negligent  character  of  the  section  master 
was  or  ought  to  have  been  known  to  the  defendant,  or  that  he 
was  a  person  of  negligent  character,  and  avers  that  he  was  a 
competent  and  careful  person  of  suitable  skill  and  experience 
for  such  an  appointment. 

The  defendant  used  due  care,  skill  and  diligence  in  the  cen- 
struction  of  its  railroad :  in  keeping  the  same  in  repair ;  in  as- 
certaining its  condition,  and  in  running  its  trains,  and  in  the 
selection  of  its  agents,  servants  and  employees.  Denies  that 
the  alleged  death  of  the  intestate  of  the  plaintiff  was  in  any 
way  owing  to  or  caused  by  the  negligence  or  carelessness  of 
the  defendant,  its  agents  or  employees." 

After  the  cause  had  been  set  for  trial  the  plaintiff  was  al- 
lowed by  the  court  to  amend  his  complaint,  so  as  to  make  the 
third  paragraph  thereof  read  as  follows :  "That  on  or  about 
the  17th  day  of  June,  1874,  Arnold  Hardy,  the  intestate  of 
the  plaintiff,  being  then  on  a  train  of  oars  of  the  defendant, 
on  his  way  to  Wilmington,  N.  C,  was  by  the  wrongful  act, 
neglect  and  default  of  the  defendant,  slain  and  killed." 

The  defendant  objected  to  the  complaint,  as  amended,  for 
the  reason  that  it  was  too  general,  and  did  not  inform  the  de- 
fendant of  the  charge  brought  against  it ;  and  moved  that  the 
plaintiff  be  required  to  specify  the  act  or  acts  of  negligence 
upon  whidi  he  relied. 

His  Honor  held  that  the  complaint  was  sufficiently  speci6r, 
and  ruled  the  defendant  to  trial  upon  the  amended  complaint 
The  defendant  excepted. 

Pleasant  Radcliffe,  a  witness  for  the  plaintiff,  testified :  He 
lived  in  Anson  county,  four  miles  from  lilesville.  The  acci- 
dent occurred  in  June,  1874.  It  commenced  raining  the  even- 
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ing  before,  and  rained  heavily  until  about  nine  o'clock,  when 
it  began  to  rain  very  hard,  and  for  two  or  three  hours  was  the 
hardest  rain  he  ever  saw.  The  heavy  rain  seemed  to  extend 
two  or  three  miles  below,  and  about  a  mile  and  a  half  above, 
where  the  accident  happened.  The  rain  did  great  damage ; 
nearly  all  the  crops  were  destroyed.  About  forty  feet  of  the 
wood  work  and  about  thirty  feet  of  the  earth  work  of  his 
mill-dam  were  torn  away.  The  mill  was  about  eight  hundred 
yards,  and  his  house  about  three  quarters  of  a  mile  from  where 
the  accident  happened.  His  dam  had  stood  there  about  nine- 
years,  and  no  part  of  the  wood  work  had  ever  been  injured 
before.  There  was  about  twenty  feet  of  the  defendant's  rail- 
road washed  out.  The  train  fell  in  there.  At  nine  o'clock, 
A.  M.,  the  next  day,  he  was  at  his  mill.  Just  before  10 
o'clock,  he  went  to  stop  the  train.  He  saw  it  coming  about 
sixty  yards  off.  He  waved  his  handkerchief,  and  signed  the 
engineer  to  stop;  he  saw  it,  but  passed  on.  He  was  in  about 
twenty  feet  of  the  train  when  it  passed  him.  The  engineer 
looked  back,  but  did  not  stop.  He  did  not  blow  for  brakes. 
He  was  running  faster  than  usual.  They  always  blow  brakes 
down  this  grade.  He  was  about  eight  hundred  yards  from 
the  place  of  accident  when  the  trained  passed  him.  He  did 
all  he  could  to  stop  it,  but  could  not.  It  was  an  excursion 
train.  The  engineer  could  have  stopped  the  train  if  he  had 
tried.  Tliis  was  between  nine  and  ten  o'clock,  some  five  or 
six  hours  after  day  break.  He  went  as  fast  as  he  could  to  the 
place  of  the  accident.  He  saw  the  wreck,  the  engine  was 
down  the  embankment,  the  tender  on  top.  One  or  two  cars 
were  off  the  track,  and  one  had  passed  entirely  over  the  wreck. 
About  twenty  feet  of  the  road  was  washed  away,  ten  to  four- 
teen feet  deep.  The  dirt  off  the  culvert  was  gone.  He  did 
not  think  the  rocks  were  washed  away.  He  did  not  think  it 
rained  after  11  o'clock  the  night  before.  It  was  made  about 
1855  or  1856,  and  was  not  then  considered  large  enough  by 
an  engineer  in  charge  of  the  work.  In  size,  it  was  about  two* 
47 
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and  a  half  by  three  feet.  Ordinarily  a  small  amount  of  water 
passed  through  the  culvert.  It  was  a  small  brax;ich.  He  never 
saw  the  water  accumulate  there.  The  culvert  is  now  much 
larger;  it  has  been  rebuilt  since  the  accident.  This  embank- 
ment was  made  several  years  before  the  track  was  laid  on  it. 
In  1868  or  1869,  Harvy  finished  up  the  grading.  The  culvert 
had  given  away  at  the  lower  end.  He  mended  it  with  rock; 
did  not  tamper  the  dirt.  He  did  not  pack  it,  nor  fiU  the  holes. 
Eabbits  used  frequently  to  hide  in  the  holes  between  the  rock 
And  the  dirt.  He  had  known  Galvin,  the  enguieer,  for  one  or 
ttwo  years.  He  was  a  careful  engineer.  As  soon  as  he  got 
^o  the  place,  he  went  to  him.  They  were  taking  him  out  of 
tthe  wreck.  He  said,  "  I  now  sec  what  you  meant  by  your 
.signs.     I  took  them  for  salutes,  as  it  was  a  big  day." 

One  Sinclair  testified:  He  was  in  the  train.  The  train 
started  from  Polkton.  It  rained  very  hard  at  Polkton  tlie 
night  before.  Polkton  is  about  twelve  miles  from  the  place 
of  the  accident.  He  knew  Arnold  Hardy.  He  was  a  brakes- 
man on  the  train.  He  was  twenty-two  or  twenty-three  yeais 
of  age.  He  had  been  on  the  road  more  than  a  year.  Hardy 
was  the  main  train  hand  and  baggage  master.  He  stood  well 
on  the  road,  was  a  man  of  good  character.  Witness  did  not 
know  what  wages  the  company  paid  him.  Such  hands  were 
getting  $20  to  $22  per  month.  At  breakfast  Galvin,  the  en- 
gineer, said  he  was  going  to  make  up  time.  It  was  down 
grade,  and  he  was  running  fast  when  the  accident  occorred. 
Witness  did  not  see  the  section  master  that  day.  He  saw  him 
afterwards  on  another  section.  The  section  master  was  pro- 
vided with  a  hand-car,  and  could  travel  on  it  six  or  seven  milef 
an  hour.  The  section  master  lived  two  miles  from  the  place 
of  the  accident.     The  section  was  nine  or  ten  miles. 

One  Sharp  testified:  He  had  been  a  railroad  man  for 
twenty  six  years.  He  was  section  master  on  this  road  for 
nine  months.  He  knew  Honeycutt  and  his  section  He 
was   off  the  road  for  some  time  after  the  accident  occurred. 
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It  is  the  custom  of  roads  to  require  section  masters  to  go  over 
their  sections  after  all  storms,  and  look  after  its  condition.  It 
was  a  standing  order  on  this  road.  He  saw  two  dead  men ; 
the  break  was  ten  or  twelve  feet  deep,  and  about  sixty  feet 
wide. 

F.  M.  Wooten  testified :  He  was  the  (inductor  on  the  train. 
He  knew  Arnold  Hardy.  He  saw  him  on  the  train  before  he 
died,  and  after  the  accident.  Arnold  had  charge  of  the  bag- 
gage car,  and  was  a  brakesman.  He  was  a  very  reliable  man, 
and  had  been  with  the  witness  six  months.  Hardy  did  not 
live  more  than  three  hours.  He  was  twenty-five  or  thirty 
years  of  age.  His  health  was  good.  He  was  regular  in  the 
discharge  of  his  duties.  Witness  had  no  notice  that  the  road 
was  washed  up,  and  did  not  see  Radclifife  that  morning.  The 
train  was  running  at  the  usual  rate,  not  over  sixteen  miles  an 
hour.  Galvin  was  one  of  the  most  careful  engineers  on  the 
road,  and  was  on  that  account  selected  to  run  the  train  on  that 
day.  Witness  considered  that  portion  of  the  Toad  on  which 
the  accident  occurred,  in  good  repair.  He  passed  over  it  the 
evening  before.  He  thought  it  was  in  as  good  repair  as  any 
part  of  the  old  road.  He  had  been  running  on  it  for  two 
years,  and  had  been  conductor  for  nine  years.  There  was  a 
rain  at  Polkton  the  night  before.  The  section  master,  Honey- 
cutt,  discharged  his  duty  very  well.  There  were  signs  of  rain 
all  the  way  from  Polkton  to  the  place  of  the  accident. 

One  Baker  testified :  He  was  at  Laurinburg,  cleaning  the 
engine  that  day.  He  had  been  on  the  road  since  1868.  He 
had  noticed  the  place  where  the  accident  happened,  often. 
One  morning  a  car  broke  loose,  and  he  got  down  to  couple  it, 
and  when  the  engine  moved  he  saw  the  dirt  falling  in  the 
crack  in  the  bank.  The  crack  was  five  feet  long,  leading  to 
the  culvert.  Arnold  Hardy  was  on  the  train,  and  the  witness 
told  him  about  it.  He  also  told  Galvin,  the  engineer.  This 
was  about  three  weeks  before  the  accident  occurred. 
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RadcKffe  was  recalled  and  testified  that  Honeyeutt  was  re- 
tained by  the  defendant,  as  section  master,  after  the  accident. 

R.  Henry  testified :  He  lives  about  three  quartera  of  a  mile 
from  Lilesville.  The  rain  the  night  before  the  accident  was 
the  hardest  rain  he  ever  saw  fall.  It  rained  hard  from  about 
9  o'clock  until  11  o'clock.  The  rain  seemed  to  be  confined  to 
a  space  about  two  miles  above,  and  about  two  and  a  half  miles 
below  the  place  of  the  accident.  He  was  on  the  train  that 
day.  After  the  accident,  Honeyeutt,  the  section  master,  came 
down  the  road  to  another  section.  He  was  still  employed  by 
the  defendant.  Tlie  culvert  was  built  by  Neal,  in  the  latter 
part  of  1861.  He  had  to  alter  it  before  the  engineer  vronld 
receive  it.  Atkinson  was  engineer ;  he  was  very  careful.  The 
clouds  were  very  threatening  the  morning  and  night  before  the 
accident,  coming  fi'om  different  directions,  north  and  sonth. 

S.  L.  Fremont,  a  witness  for  the  defendant,  testified :  He 
has  been  General  Superintendent  and  Chief  Engineer  of  the 
road  since  1870.  He  had  passed  that  portion  of  the  road 
very  frequently,  and  made  a  special  examination  the  day  be- 
fore the  accident  occurred,  on  account  of  the  excursion  train. 
The  road  was  in  excellent  order.  When  he  took  charge  of  it 
this  portion  of  the  road  was  an  old  and  well-settled  embank- 
ment. The  longer  the  embankment  stands  the  firmer  it  be- 
comes. Honeycutt's  section  was  in  good  order,  and  the  cul- 
vert suflicient  to  carry  off  the  water.  The  culvert  put  Aexe 
since  the  accident  is  thirty-three  per  cent,  larger  than  the  one 
which  was  there  before.  He  has  been  engaged  on  railroads 
for  twenty  years.  The  section  master  is  required  to  watch 
the  track,  and  to  go  over  it  after  every  storm.  He  did  not 
think  the  section  master  was  to  blame,  after  he  had  investi- 
gated the  case.  He  kept  him  on  the  road  afterwards.  The 
road  master  telegraphed  him  the  evening  before,  about  four 
o'clock,  to  line  the  track  on  the  trestle  inunediately  east  of 
Wadesboro,  before  the  excursion  train  passed,  the  next  morn- 
ing.    He  understood  that  Honeyeutt  did  not  receive  the  tele- 


Digitized 


by  Google 


JANUAKY  TERM,  1876.  741 

Hardt,  Adnir.,  v.  Tbb  Cabolima  Centbal  Railboad  Co. 

gram  until  about  dark.  The  work  could  not  be  done  after 
dark.  He  did  it  the  next  morning.  There  was  a  section 
master  for  every  ten  miles,  and  that  was  as  many  as  was  re- 
quired. This  was  the  nimiber  employed  on  railroads  generally^ 
At  the  place  of  the  accident  there  was  a  valley,  where  much 
water  might  accumulate.  In  making  the  inspection,  he  went 
over  the  road  in  a  superintendent's  car.  He  did  not  stop  at 
the  place  of  the  accident.  There  is  a  seat  on  a  platform,  in 
the  rear  of  the  car,  made  for  the  purpose  of  enabling  the 
superintendent  to  examine  the  road  as  he  passes  over  it.  He 
occupied  this  seat  as  he  passed  over  the  road,  and  he  went 
over  the  road  for  the  express  purpose  of  making  an  examina- 
tion of  its  condition. 

When  asked  why  he  tliought  no  one  was  to  blame,  after  he 
ascertained  that  Honeycutt  was  working  on  the  trestle,  the 
\vitness  replied  :  That  he  was  ordered  to  the  ti'estle  by  the 
road-master  and  that  one  man  could  not  be  in  two  places  at 
one  time.  That  if  he  had  received  no  order  to  go  to  that 
part  of  his  section  it  would  have  been  his  duty  to  kave  gone 
there  first  any  way,  as  that  was  a  part  of  the  new  road  that 
had  been  very  recently  constructed,  and  upon  which  the  track 
had  been  laid  but  a  short  time,  when  the  accident  happened 
on  the  old  road  where  the  embankment  had  been  standing  for 
yeare.  The  road  master  Mulchaly,  had  charge  and  super- 
vision of  the  rojid-bed  and  track  over  the  whole  line,  and  con- 
trolled the  section  mastei'S,  and  appointed  and  discharged 
them  at  his  pleasure.  Mulchaly  was  on  the  train  of  inspec- 
tion with  the  witness  and  sent  the  telegram  from  Rockingham. 
He  did  not  know  what  message  the  Eoad  Master  sent  Honey- 
cutt, or  that  he  sent  him  any  message,  and  did  not  so  learn 
until  after  the  accident  had  occurred. 

Captain  Everett  testified  :  He  is  a  civil  engineer  and  has 
been  for  fifteen  years.  He  liad  charge  of  this  portion  of  tlie 
road  from  1866  until  1873.  This  culvert  was  well  constructed 
and  in  good  condition  up   to   1873,  and  amply  suflScient  to 
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carry  off  all  the  water.  It  carried  the  water  off  for  twelve 
years  without  any  trouble.  The  culvert  was  made  to  carry 
off  the  water  of  two  branches,  but  during  the  war  the  ditch 
was  tilled  up,  so  that  the  water  of  the  upper  branch  could  not 
pass  through  it.  This  caused  the  water  of  the  upper  branch 
to  flow  along  through  its  former  channel.  After  the  war 
instead  of  re-opening  the  ditch,  another  culvert  was  made  to 
carry  off  the  water  of  the  upper  branch,  so  that  after  that 
time  the  culvert  where  the  accident  occurred  had  to  carry  off 
the  water  of  only  one  branch. 

One  Brown  testified  :  He  is  a  civil  engineer  and  had  charge 
of  the  road  when  the  culvert  was  built.  Atkinson  was  chief 
engineer.  He  objected  to  the  culvert  and  Atkinson  had  it 
pulled  down  and  re-built.  Ho  left  before  it  was  re-built. 
This  was  when  it  was  first  constnicted. 

Murdock  Mulchaly  testified  :  He  is  the  Road  Master.  He 
appointed  Honeycutt  section  master.  He  is  a  competent  sec- 
tion master.  Witness  passed  over  the  road  with  Fremont  tlie 
day  before  the  accident.  He  observed  as  he  passed  tlie  long 
trestle  just  east  of  Wadesboro,  that  the  track  was  not  exactly 
in  line.  When  he  reached  Rockingham  about  3  o'clock  in 
the  afternoon  he  telegraphed  to  Honeycutt,  "  to  line  the  track 
over  the  trestle  just  east  of  Wadesboro  before  the  train 
passes  in  the  morning."  To  do  this  would  not  have  required 
more  than  an  hDur's  work.  He  did  not  direct  liim  to  stop 
anything  else. 

One  McKethan  testified  :  He  delivered  the  telegram  from 
the  Road  Master  to  Honeycutt  about  dark.  It  was  raining 
very  hard.  The  witness  received  the  telegram  about  four 
o'clock  in  the  afternoon.  It  is  about  nine  miles  from  Wades- 
boro to  the  place  of  the  accident. 

The  counsel  for  the  defendant  requested  the  court  to  charge 
the  jury : 

1.  If  the  defendant  exercised  reasonable  care  in  the  selec- 
tion of  the  section  master,  Honeycutt,  and  if  the  jury   should 


Digitized 


by  Google 


JANUARY  TERM,  1876.  743 

Hardy,  Adm'r.,  v.  The  Carolina.  Central  Kailroad  Co. 

I)e  satisfied  tliat  the  injury  to  the  intestate  of  the  plaintiff  on 
the  17th  day  of  June,  1874,  was  caused  by  tlie  negligence  of 
Honeycutt  in  not  ascertaining  and  reporting  the  damaged 
condition  of  the  roadway,  before  the  train  passed  on  the  day 
aforesaid,  the  intestate  of  the  plaintiff  and  Honeycutt  both 
being  at  the  time  employees  in  the  service  of  the  defendant, 
one  as  brakesman  and  the  other  as  section  master,  the  plaintiff 
cannot  recover. 

2.  If  the  section  master  was  a  fit  and  competent  person, 
well  qualified  to  discharge  the  duties  of  section  master,  and  if 
the  injury  to  the  plaintiff's  intestate  was  caused  by  the  negli- 
gent act  of  the  section  master,  at  the  time  and  in  the  manner 
aforesaid,  they  then  being  servants  of  the  defendant,  the 
plaintiff  cannot  recover. 

3.  Thai'  if  the  defendant  used  reasonable  care  in  the  selec- 

< 

tion  of  its  engineer,  conductor,  section  master  and  road  master, 
atid  they  were  competent  persons,  well  qualified  to  discharge 
the  duties  of  their  respective  positions,  then  if  the  injury  to 
to  the  plaintiff's  intestate,  (he  then  being  a  brakesnran  on  the 
road  of  the  defendant,)  was  caused  by  the  negligent  act  or 
acts  of  any  one  of  said  employees  or  servants,  on  the  day 
before  mentioned,  the  plaintiff  cannot  recover. 

4.  That  there  is  no  evidence  of  any  negligence  on  the  part 
of  Murdock  Mulchaly. 

5.  If  the  jury  should  believe  the  testimony  of  Col.  Fre- 
mont, that  he,  the  General  Superintendent  and  Chief  Engi- 
neer of  the  Company,  selected  to  be  run  on  the  day  the  injury 
was  sustained  by  the  plaintiff's  intestate,  a  new  and  first-class 
engine  in  good  order  and  condition,  and  a  most  skillful  engi- 
neer was  placed  in  charge  of  the  same,  and  that  he,  the  Su- 
]>erintendent,  passed  over  and  made  an  examination  of  the 
road  the  day  before,  and  they  should  find  from  the  testimony 
of  Col.  Fremont,  Capt.  Everett  and  others,  that  the  railroad 
was  well  and  properly  constructed  and  in  good  order  and  con- 
dition, up  to  the  time  the  roadway  was  washed  out  and  the 
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break  made  in  the  embankment  as  discovered  the  day  the  in- 
jury was  sustained,  then  although  the  train  ran  into  tlie  break 
made  in  the  embankment  and  the  plaintiff's  intestate  was 
thereby  injured,  still  there  was  no  such  evidence  of  n^h- 
gence  on  the  part  of  the  defendant  as  would  entitle  the  plain- 
tiff to  maintain  this  action,  and  tlie  plaintiff  cannot  recover. 

7.  If,  upon  the  whole  testimony,  the  jury  should  be  satisfied 
that  tlie  road  was  well  and  properly  coustnicted,  and  was  in 
good  repair  and  condition  up  to  the  time  the  roadway  was 
washed  out  and  the  break  made  in  the  embankment,  as  dis- 
covered the  day  the  injury  was  sustained,  then,  although  tlie 
train  ran  into  the  break,  so  made  in  the  embankment,  and  tlie 
plaintiff's  intestate  was  thereby  injured,  the  plaintiff  cannot 
recover. 

8.  That  if  the  railroad  was  out  of  repair,  and  in  an  unsafe 
condition  at  the  place  where  the  injury'  was  sustained,  and  the 
plaintiff's  intestate  knew  or  was  informed  of  this  condition  of 
the  railroad  and  did  not  communicate  this  to  the  defendant,  and 
still  continued  in  the  service  of  the  defendant  iis  brakesman, 
notwithstanding  his  knowledge  of  the  unsafe  condition  of  the 
railroad,  the  plaintiff  cannot  recover. 

9.  That  if  the  railroad  was  out  of  repair  and  in  unsafe  <*x>ndi- 
tion  at  the  place  where  the  injury  was  sustained,  and  the  plain- 
tiff's intestate  knew  or  was  informed  of  this  condition  of  said 
road,  and  still  continued  in  the  service  of  the  defendant  as 
brakesman,  notwithstanding  his  knowledge  of  the  unsafe  con- 
dition of  the  railroad,  the  plaintiff  cannot  recover." 

The  plaintiff  requested  the  court  to  charge  the  jury : 

1.  "  If  Mulch aly,  being  a  superior  and  general  officer  of 
tliis  company,  having  charge  of  its  whole  line,  ordered  the 
section  master  to  work  on  a  certain  trestle,  and  by  such  order 
suspended  the  general  regulation,  requiring  section  masters  to 
go  over  their  line  after  every  rain,  and  in  consequence  of  this 
order  the  accident  occurred,  the  defendant  is  liable. 

2.  That  to  allow  a  railroad  track  to  remain  broken  and 
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washed  away  for  a  space  of  from  twenty  to  sixty  feet,  until 
five  lioui*8  after  daylight,  the  crevasse  having  occurred  tlie 
night  bafore,  without  having  ascertained  ]  the  fact,  and  the 
failure  to  ascertain  it,  being  in  consequence  of  the  orders  of  a 
general  and  superior  officer  of  the  company,  rendered  the  com- 
pany liable. 

3.  Every  Railroad  Company  is  expected  to  use  reasonable 
care  in  watching  its  line,  and  thus  preventing  accidents. 
Wliere  it  appears  that  it  was  a  standing  order  of  the  company 
for  all  section  masters  to  go  over  their  line  frequently,  and 
always  immediately  after  a  heavy  rain,  and  this  section  master 
failed  to  do  so,  in  consequence  of  orders  from  a  superior  gen- 
eral officer,  this  company  is  liable  to  an  employee  for  an  acci- 
dent, which  would  not  have  occurred,  had  the  track  been  ex- 
amined as  usual. 

4.  If  Galvin,  having  had  notice  of  the  dangerous  condition 
of  the  culvert,  ran  at  more  than  ordinary  speed,  down  grade, 
and  after  being  warned  by  Radcliflfe,  the  defendant  is  guilty 
of  negligence. 

5.  If  tlie  defendant  constructed  its  road  ^dth  insufficient 
culverts,  and  over  and  around  the  culvert  failed  to  pack  tlie 
dirt,  simply  throwing  some  dirt  on  the  sides,  and  merely  cov- 
ering up  the  holes  without  filling  and  packing  them,  and  if 
the  accident  occurred  by  reason  of  the  rain  water  washing 
against  the  road  thus  constructed,  this  will  be  negligence. 

6.  If  the  jury  believe  Gal  Baker,  then  the  dangerous  con- 
dition of  the  road  ought  to  have  been  known  to  tlie  company, 
and  its  failure  to  make  immediate  repair,  or  at  least  to  notify 
its  engineers  to  run  with  caution,  renders  defendant  guilty, 
and  the  plaintiff's  intestate,  though  he  knew  it,  is  not  guilty 
of  contributory  negligence. 

7.  If  the  section  master  was  acting  under  the  direct  order 
of  his  supej'ior  officer,  it  is  a  matter  of  indifference  whether 
he  was  competent  or  not." 

His  Honor  refused  the  special  instructions  prayed  for,  as 
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well  those  of  the  plaintiffs  as  tliose  of  the  defendant,  and 
charged  the  jury  :  "  That  it  was  the  duty  of  the  defendant  to 
have  the  road  examined,  after  the  rain.  And  if  it  failed  to 
do  so,  (under  the  circumstances  stated,)  and  put  the  train  in 
motion,  and  it  went  down,  they  ai^e  responsible  to  every  one 
on  it,  for  any  damage  suffered,  whether  the  person  was  a  pas- 
senger or  an  employee." 

To  this  charge  of  his  Honor  the  defendant  excepted. 

The  jury  found  all  the  issues  in  favor  of  the  plaintiff,  and 
rendered  a  verdict  for  two  thousand  dollars  damages. 

The  defendant  moved  for  a  new  trial.  Motion  overruled. 
Judgment  and  appeal  by  defendant. 

Strairge  and  Battle^  Battle  c6  Mordecai^  for  the  appellant. 
liusBtU^  W.  IS,  ik  Z>.  «/.  Bevane,  contra. 

Reade  J.  There  was  an  unprecedented  rain  and  freshet. 
A  culvert  theretofore  sufficient,  was  then  insufficient  to  let  the 
water  pass ;  and  thereby  an  embankment  of  the  defendants 
road,  ten  feet  high  and  sixty  feet  long,  was  waslied  away. 
About  ten  o'clock  the  next  day,  and  some  ten  hours  after  the 
road  was  washed  away  an  excursion  train  came  on  at  the 
usual  speed  and  pitched  pell-mell  into  the  gorge ;  and  the 
intestate  of  the  plaintiff  who  was  a  brakesman  upon  the  train 
was  killed. 

Was  this  the  result  of  negligence  on  the  part  of  the  defen- 
dant ?  Or  was  it  an  unavoidable  accident  ?  That  is  the  only 
question.  The  defendant  says,  that  the  conductor,  the  engi- 
neer, the  brakesman  and  other  servants  running  the  train  were 
all  skillful  and  ctiref ul,  and  knew  nothing  of  the  break  in  the 
road.  That  he  had  a  skilful  and  attentive  section  master  and 
hands  to  keep  the  road  bed  in  order ;  and  that  if  the  section 
master  had  known  of  the  break  (which  he  did  not)  it  was  so 
large  that  all  the  hands  on  tlie  road  could  not  have  repaired 
it  in  time  ;  and  that  the  flood  was  unprecedented,  and  that  the 
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break  could  not  have  been  prevented.  And  so  the  defendant 
insists  that  he  is  not  guilty  of  negligence. 

The  case  was  well  argued,  and  there  are  full  briefs  on  both 
sides,  embracing  the  questions. 

(1.)  First,  whether  a  servant  of  a  road  can  recover  of  the 
corporation  for  injury  sustained  ? 

(2.)  Secondly,  whether  a  servant  can  re(?over  for  injury  re- 
sulting from  the  neglect  of  his  fellow  servant  ? 

(3.)  Tliirdly,  whether  the  deceased  w^as  a  fellow  servant 
with  the  section  hands  to  keep  the  road-bed  in  order,  by 
reason  that  he  was  a  servant  on  the  train  ? 

(4.)  Fourthly,  whether  if  the  defendant  employed  skillful 
and  usually  careful  servants,  ho  was  liable  for  negligence  in 
this,  or  in  any  given  case  ?  These  and  other  questions  were 
fully  considered.  But  the  question  upon  which  the  case 
turns,  is  outside  of  all  these.  Concede  everything  in  the  de- 
fendant's favor  but  this  ;  was  it  not  his  duty  to  have  some  one 
at  the  break  in  the  road  to  stop  the  train  ?  Unquestionably 
it  was.  Nothing  else  but  that  could  have  prevented  the  catas- 
trophe, and  that  would  have  prevented  it.  To  allow  the  gorge 
to  stand  for  ten  hours  with  no  one  to  guard  it ;  and  to  allow 
the  train  on  time,  without  wai'ning,  to  pitch  into  it,  was  neg- 
ligence which  nothing  can  excuse.  The  track,  and  especially 
every  exposed  place,  ought  to  be  examined  after  every  storm 
before  a  train  is  allowed  to  pass ;  and  if  that  is  not  done,  and 
injury  results,  whetlier  to  passengers  or  the  servants  on  the 
train,  the  corj^oration  is  liable. 

No  eiTor. 

Feb  Cubiam.  Judgment  affirmed. 
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JOSEPH  WILSON  and  othere  d.  THE  BOARD  OF  ALDERMEN  OF 
THE  CITY  OF  CHARLOTTE. 

The  Board  of  Aldermen  of  the  City  of  Charlotte,  under  the  amendments 
to  the  charter  of  said  city,  passed  by  the  General  Assembly  the  85th 
of  January,  1872,  has  the  power  to  levy  an  ad  valorem  tax  on  the  bonds, 
solvent  credits  and  stock  in  incorporated  companies  held  and  owned 
by  the  resident  citizens  of  said  city,  and  also  to  tax  their  several  in- 
comes. 

Said  Board  of  Aldermen  is  not  prohibited  by  sec.  7,  Art.  IV,  of  the 
Constitution,  from  levying  a  tax  on  the  taxable  property  of  the  city, 
without  submitting  the  same  to  the  qualified  voters  of  said  city,  for 
the  purpose  of  paying  the  necessary  expenses  of  the  city  government, 
and  paying  the  interest  on  certain  bonds  heretofore  issued  to  pay  such 
necessary  expenses.  Nor  do  sees.  24  and  25  of  the  charter  of  said 
city  prohibit  the  levying  such  tax. 

(Broadnaxv,  Groom,  64  N.  C.  Rep  244;  Mitchell  v.  School  Commiitcc^ 
71  N.  C.  Rep.  400;  Pitllen  v.  CommUmmrs  of  Bal/ngk,  68  N.  0.  Rep. 
451;  Lilly  v.  Commissioners  of  Cumberland,  69  N.  0.  Rep.  300 ;  Pippen 
V.  Ellison^  12  Ired.  61,  cited  and  approved.) 

Bynum,  J.  dissenting.) 

This  was  a  Controvebsy,  submitted  witliout  action,  to  Liss 
Honor  Judge  Schenck^  at  the  Spring  Terra,  1875,  of  the  Su- 
perior Court  of  Mecklenburg  county,  and  determined  npon 
the  following  facts : 

Certain  persons,  citizens  and  residents  of  the  city  of  Char- 
lotte, who  are  tax  payers,  being  advised  that  they  are  not 
subject  to  be  taxed  on  account  of  debts  and  securities  for 
money  held  by  them,  and  lately  demanded  for  the  year  1875, 
having  proposed  to  the  Board  of  Aldermen  of  said  city  to 
submit  the  matter  in  controversy,  without  action,  upon  a  case 
agreed — the  said  Joseph  H.  Wilson  representing  liimself  and 
other  citizens  of  said  city,  from  whom  the  said  tax  has  lieen 
demanded,  on  the  one  part,  and  the  Board  of  Aldermen  of 
the  city  of  Charlotte,  on  the  other  part,  submit  tlie  contro- 
versy on  the  following  statement  of  facts. 
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I.  The  Board  of  Aldermen  of  the  city  of  Charlotte,  in  the 
early  part  of  the  year,  1874,  passed  an  ordinance  levying 
taxes  for  city  purposes,  for  the  said  year,  1874.  That  by  the 
6th  section  of  said  ordinance,  it  is  enacted  as  follows: 

"  There  shall  be  an  ad  valorem  tax  of  seventy-five  (75) 
cents  on  one  hundred  (100)  dollars  of  the  assessed  valuation 
of  all  real  and  pensonal  property  within  the  city ;  and  the  like 
tax  upon  the  real  value  of  all  bonds,  stock  or  other  invest- 
ments in  banks.  National,  State  or  private,  raih'oads  and  other 
incorporated  companies ;  and  a  like  tax  on  cash  on  hand  or 
deposit,  and  on  solvent  credits,  prcmided^  however,  that  he  or 
they  may  deduct  from  the  amoimt  of  debts  owing  to  him,  the 
amount  owing  to  liim,  and  the  residue  only  shall  be  liable  to 
taxation.'* 

"Section  17th.  There  shall*  be  a  tax  of  one  dollar  upon 
every  one  hundred  dollars,  upon  the  amount  of  net  income 
derived  from  all  sources,  not  hereinbefore  taxed.  The  net  in- 
come shall  be  estimated,  by  deducting  from  the  gross  income, 
1st,  taxes;  2d,  rent  for  the  use  of  buildings  or  other  property, 
or  interest  on  incumbrances  on  property,  and  in  the  business 
from  which  the  income  is  derived ;  3d,  usual  or  ordinary  re- 
pairs of  the  building,  from  which  the  income  is  derived ;  4th, 
cost  or  value  of  the  labor,  (except  that  of  the  tax-payer  him- 
self,) raw  material,  food,  and  any  other  necessary  expense  in- 
cident to  the  business,  from  which  the  income  is  derived,  to- 
gether with  the  necessary  expenses  of  supporting  the  family, 
which  shall,  in  no  instance,  exceed  one  thousand  dollars." 

"  Section  8th.  In  addition  to  the  taxes  above  levied,  there 
shall  be  a  specific  tax  of  one  quarter  of  one  per  centy  (J)  on 
all  real  and  personal  property,  as  described  in  the  preceding 
section,  for  the  purpose  of  paying  the  interest  on  the  bonds  of 
tlie  city,  and  to  constitute  a  Sinking  Fund,  in  pursuance  of 
sec.  26,  charter  of  the  city  of  Charlotte." 

That  said  Wilson  and  others  have  paid  the  taxes  assessed 
by  said  city  upon  tlieir  property,  with  the  exception  of  that 
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assessed   upon  their  solvent  credits,  stocks  and  money  on 
hand. 

II.  That  by  the  terms  of  the  last  mentioned  ordinance,  the 
tax-payers  of  the  city  were  required  to  make  returns,  on  oath, 
to  the  city  Clerk  and  Treasurer  of  all  property,  and  other 
subjects  of  taxation  embraced  within  the  provisions  of  the 
said  ordinance,  and  owned  by  the  said  tax-payers  respectively, 
on  tlie  1st  day  of  February ,  1874;  and  of  their  respective  in- 
comes received  by  them  during  the  fiscal  year  immediately 
preceding  the  said  Ist  day  of  February,  1874,  which  said  re- 
turn was  required  to  be  made  within  thirty  days  after  the  let 
day  of  June,  1874. 

III.  That  on  the  said  1st  day  of  February,  1874,  the  sidd 
Joseph  H.  Wilson  owned  solvent  credits  to  the  amount  of 
thirty-eight  thousand  eight  hundred  and  seventy-five  dollars, 
and  bank  stock  to  the  amount  of  nine  thousand  dollars.  That 
his  net  income  for  said  fiscal  year,  was  six  hundred  and  fifteen 
dollars  ($615). 

IV.  That  the  debt  of  the  city  of  Charlotte  is  about  forty- 
five  thousand  (45,000)  dollars,  twenty-five  thousand  of  which 
is  admitted  to  be  legal,  consisting  of  bonds  issued  by  said  city, 
in  conformity  to  law.  That  in  addition  thereto,  said  city  has 
contracted  other  debts,  which  have  gradually  increased  from 
year  to  year,  from  the  adoption  of  the  present  Constitation,  to 
the  year  1874,  amounting  to  twenty-four  thousand  (24,000) 
dollars,  consisting  of  three  thousand  nine  hundred  and  thirty- 
two  (3,932)  dollars,  due  by  notes  to  the  different  banks  of  the 
city  of  Charlotte,  for  money  borrowed  and  expended  in  defray- 
ing the  necessary  expenses  of  the  city  government ;  also  six  thou- 
sand two  hundred  and  eighty-eight  (6,288)  dollars,  due  to  dif- 
ferent persons,  upon  notes  given  to  them,  for  damages  to  real 
estate,  arising  from  widening  the  streets  of  the  city,  which 
last  mentioned  notes  contain  a  stipulation,  that  they  are  to  be 
paid  by  giving  the  holders  credit  on  their  respective  notes  for 
the  amount  of  their  taxes,  year,  by  year,  until  said  notes  are 


Digitized 


by  Google 


JANUARY  TERM,  1876.  751 

Wilson  and  others  v.  Thb  Boabd  of  Aldcbmbn  of  the  Citt  of  Chajilottb. 

paid.  That  by  this  means,  a  considerable  portion  of  said  notes 
has  been  paid.  That  the  balance  of  said  indebtedness  consists 
of  accounts  for  work  done,  or  for  materials  furnished  for  im- 
proving the  streets,  and  other  expenses  of  the  government 
deemed  necessary.  That  this  indebtedness  was  incurred  with- 
out a  popular  vote  of  the  citizens ;  and  that  after  its  contrac- 
tion, to  wit,  in  November,  1873,  a  proposition  was  submitted 
by  tlie  Board  of  Aldermen  of  said  city,  to  the  citizens  thereof, 
to  clothe  said  Board  of  Aldermen,  by  a  popular  vote,  with 
authority  to  fund  said  debt,  which  was  refused  and  the  prop- 
osition voted  down. 

That  the  tax  in  question  is  levied  to  pay  off  the  interest  on 
the  bank  debt ;  to  pay  the  cmTent  expenses  of  the  city  gov- 
ernment, and  to  pay  off  the  twenty-four  thousand  (24,000) 
dollar  debt,  contracted  as  aforesaid,  as  far  as  it  will  go. 

V.  That  the  said  Joseph  H.  Wilson,  and  those  interested 
with  him,  being  of  opinion  that  said  solvent  credits,  bank 
stock  and  income  were  not  subject  to  taxation  by  said  Board 
of  Aldermen  of  said  city  of  Charlotte,  refused  to  make  return 
thereof ;  and  after  the  time  had  elapsed,  within  which  tax- 
payers were  required  to  make  return  of  their  taxable  property 
and  other  subjects  of  taxation,  the  said  Board  of  Aldermen 
ordered  the  Clerk  and  Treasurer  of  the  city  to  complete  the 
tax  list  by  reference  to  the  returns  for  the  State  and  county 
taxes.  That  this  was  accordingly  done,  and  the  said  Joseph 
H.  Wilson  was  assessed  on  the  said  solvent  credits,  bank 
stock  and  income,  the  sum  of  three  hundred  and  sixty-five 
dollars  and  twenty-one  cents,  (365.21,)  which  sum  was  duly 
demanded  of  him,  and  payment  thereof  refused. 

The  charter  of  the  city  of  Charlotte,  with  the  amendments 
thereto,  and  the  ordinances  for  raising  revenue,  as  herein- 
before set  out,  is  made  a  part  of  the  case  agreed,  but  which  it 
is  unnecessary  farther  to  notice. 

If  the  court  should  be  of  opinion,  that  the  said  solvent 
credits,  bank  stocks  and  incomes   are  subjects  of  taxation  by 
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tlie  Board  of  Aldermen  of  the  said  city  of  Charlotte,  and  the 
tax  thus  levied  by  said  Board  of  Aldermen  is  legal,  then 
judgment  is  to  be  rendered  for  the  said  Board.  If,  on  the 
other  hand,  the  court  should  be  of  opinion,  that  said  property 
is  not  the  subject  of  taxation  by  said  Board  of  Aldermen,  and 
that  the  tax  thus  levied  is  illegal,  the  judgment  is  to  be  en- 
tered for  the  plaintiff. 

His  Honor,  being  of  opinion  with  the  defendant,  rendered 
jndgment  as  tollows,  to  wit : 

The  facts  of  this  case  are  agreed,  and  raise  two  questions : 

tirsL  Whether  or  not  the  city  of  Charlotte,  under  the 
charter  as  present  amended,  has  power  to  levy  a  tax  upon  all 
the  property  mentioned  in  Art.  V,  sec.  3,  of  tlie  ConstitntioD, 
including  solvent  credits,  bond,  &c.,  ifec.  This  depends  upon 
the  construction  of  sec.  2  of  the  amendment  to  the  charter, 
dated  25th  of  January,  1872,  which  reads  as  follows : 

"That  said  tax  shall  be  levied  on  all  real  and  personal  prop- 
erty, trades,  licences  and  other  svhjec^s  of  taxation,  as  pro- 
vided in  sec.  3  of  Art.  V  of  the  State  Constitution."  For 
the  power  of  city  authorities  to  tax  debts  and  securities  for 
money,  depends  upon  the  charter.  PuUeii  v.  Commissioners 
of  lialeighy  68  N.  C.  Rep.,  451.  On  this  point,  the  court  is 
of  opinion,  that  "  other  subjects  of  taxation,"  means  all  prop- 
erty subject  to  taxation,  and  that  the  word  "  provided  "  refer* 
to  the  rules  governing  the  taxation ;  that  is,  it  must  be  "uni 
form  "  as  to  credits,  &c.,  and  according  to  its  true  value,  as 
to  real  and  personal  property.  That,  therefore,  the  city  of 
Charlotte  has  the  power  to  tax  solvent  credits,  debts,  &c,  and 
that  tlie  plaintiff's  are  liable  to  this  tax. 

Second.  Whether  the  tax  levied  under  sec.  8  of  the  city 
ordinance  is  constitutional.     The  section  is  as  follows: 

"In  addition  to  taxes  above  levied,  there  shall  be  a  specific 
tax  of  one  quarter  of  one  per  cent,  on  all  real  mid  peracmal 
property,  as  described  in  the  proceeding  section,  for  the  pur- 
pose of  paying  the  interest  on  the  bonds  of  the  city ;  and  to 
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constitute  a  sinking  fund,  in  pursuance  of  sec.  26,  charter  of 
the  city  of  Charlotte." 

The  case  shows  that  the  "bonds"  alluded  to,  are  legal,  by 
which  we  presume  it  is  admitted  that  they  are  "old  debts," 
and  their  validity  not  controverted.  The  twenty  thousand 
(20,000)  dollars  of  "  deficiencies  do  not  appear  to  be  floating 
debts,"  as  defined  by  Justice  Bynum,  in  Weimtem  v.  Oity  of 
Newberriy  71  N.  C.  Kep,,  537 ;  and  we  tliink  the  presumption 
of  law,  from  the  facts  stated,  is,  that  they  are  not. 

The  court  is  therefore  of  opinion,  that  the  tax  being  levied 
•  to  pay  interest  on  "old  debts,"  and  debts  occuning  by  inad- 
vertence, or  unexpected  contingency,  from  year  to  year,  is 
valid  and  constitutional. 

His  Honor,  for  the  reasons  stated,  gave  judgment  in  favor 
of  defendant.     From  this  judgment  plaintiffs  appealed. 

Shipp  cfe  Bailey^  for  appellants. 
Jimea  <b  Johnatan^  contra. 

Rodman,  J.  Two  important  questions  are  presented  in  this 
case: 

1.  Have  the  corporate  authorities  of  the  city  of  Charlotte 
a  right  to  tax  the  bonds,  solvent  credits  and  stocks  of  incor- 
porated companies  belonging  to  the  plaintiff,  who  resides 
within  the  city,  and  also  his  income  ? 

2.  Have  they  a  right  to  levy  and  collect  taxes  for  all  or  any 
of  the  purposes  stated  in  the  case  agreed,  unless  by  a  vote  of 
the  qualified  voters  of  the  city  ? 

1.  As  to  the  first  question :  It  is  admitted  by  all  that  a 
municipal  corporation  has  no  power  to  lay  and  collect  taxes 
unless  such  power  be  expressly  or  impliedly  given  by  law,  tliat 
is,  either  by  its  charter,  or  by  some  general  law.  In  this  case 
the  amendment  to  the  city  charter,  ratified  January  25th, 
1872,  does  undertake  to  give  to  the  city,  power  to  levy  taxes 
"  on  all  real  and  personal  property,  trades,  licenses,  and  other 
48 
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auijects  of  taxation^  as  provided  in  sec.  3,  Art.  F,  of  the  SlaU 
.  ConstittUion.^^  Among  the  subjects  of  taxation  there  men- 
tioned, are  "moneys,  credits,  investments  in  bonds  and  stock," 
So  that  as  far  as  the  Legislature  can  give  it,  the  city  has  the 
power  to  tax  bonds,  &c.  But  it  is  contended  for  the  plaintiff, 
that  the  act  of  January  26th,  1872,  is  contrary  to  sec.  9,  of 
Art.  VII,  of  the  Constitution,  which  reads  as  follows :  "  All 
taxes  levied  by  any  county,  city,  town  or  townsliip,  shall  be 
uniform  and  ad  valorem  upon  all  property  in  the  same,  except 
property  exempted  by  this  Constitution."  It  is  contended  for 
the  plaintiff  if  we  correctly  understood  his  argument,  that  this 
action  contains  a  grant  of  the  power  of  taxation  to  municipal 
corporations,  whicli  the  Legislature  cannot  increase,  and  that 
it  is  confined  to  property^  whicli  in  the  sense  in  which  it  is 
there  used,  me^ns  only  tangii>le  property,  and  excludes 
bonds,  4fec. 

We  do  not  concur  with  the  plaintiff  in  this  view  of  the  in- 
tent and  effect  of  the  section  quoted.  The  Constitution  does 
not  expressly  provide  for  the  division  of  the  State  into  coun- 
ties. In  many  places,  however,  it  recognizes  the  existing  di- 
vision. In  Art.  VII,  of  sec.  3,  it  provides  for  the  division  of 
(bounties  into  townships.  In  sec.  4,  of  Art.  VIII,  (which  ob- 
viously belongs  under  Art.  VII,)  it  is  expressly  empowers  and 
dii-ects  the  Legislature  to  provide  for  the  organization  of  cities, 
towns  and  incorporated  villages.  This  is  a  direct  grant  to  the 
Legislature  of  a  power  to  incoi-porate  cities,  &c. 

The  grant  of  such  a  power  carries  with  it,  by  necessary  im- 
plication, the  power  to  endow  cities  with  the  usual  and  neces- 
sary incidents  of  an  incorporated  city,  one  of  which  nndoubt- 
edly  is  to  tax  all  lawful  subjects  of  taxation  within  it  for  all 
lawful  purposes. 

What  the  power  of  a  city  would  be  in  respect  to  a  power 
to  tax,  if  the  Legislature  should  merely  incorporate  it  and  im- 
pose  on   its  corporate  authorities  the   usual  duties,  without 
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making  any  express  provision  for  taxation,  we  need  not  en- 
quire, as  there  is  probably  no  instance  of  that  sort. 

The  origin  of  the  power  of  cities  to  tax,  is  not  to  be  sought 
in  the  section  of  the  Constitution  quoted,  sec.  9,  Art.  VII), 
but  in  the  Act  of  the  Legislature  creating  them,  under  the 
power  for  that  purpose  given  by  sec,  4,  of  Art.  VIII.  Sec- 
tion 9,  of  Art.  VII,  is  not  an  enabling  statute.  It  does  not 
confer  on  cities,  a  power  to  tax,  or  on  the  Legislature  a  power 
to  give  them  that  power.  Its  purpose  and  intent  was  to  re- 
strain the  power  of  the  city  by  requiring  an  uniformity  of 
taxation  upon  all  property  ad  valartm^  notwitlistanding  any 
possible  attempt  by  the  Legislature  to  give  the  power  without 
such  restraint.  The  terms  of  the  section  do  not  profess  to 
give  a  power,  but  to  regulate  what  it  supposes  to  exist  by  vir- 
tue of  a  legislative  act  of  incorporation.  The  existence  of  a 
power  to  tax  in  cities  is  also  assumed  in  that  clause  of  sec.  4, 
Art.  VIII  which  requires  tlie  Legislature  to  restrict  tlie  power. 
If  the  power  be  not  derived  entirely  from  the  charter  of  in 
corporation,  either  as  expressly  given,  or  by  necessary  impli- 
cation, it  cannot  be  derived  elsewhere,  for  tlie  Constitution 
nowhere  confers  this  power  on  cities,  either  expressly  or  by 
necessary  implication. 

If  this  view  be  correct,  it  is  not  material  for  the  present 
purpose,  whether  the  word  "  property  "  in  sec.  9,  is  confined 
to  tangible  property  or  not.  For  if  it  be  so  confined,  it  is  a 
limitation  of  a  restraint  on  the  taxing  power,  and  not  on  the 
power  itself,  and  it  would  be  competent  to  the  Legislature  to 
confer  on  a  city  a  power  to  tax  intangible  property  otherwise 
tlian  uniformly  and  ad  valorem. 

We  are  of  opinion  however,  that  the  word  as  here  used,  is 
not  confined  to  tangible  property.  The  word  "  property  '*  is 
not  such  a  technical  one,  that  if  properly  used  it  has  every 
where  the  same  precise  and  definite  meaning.  Its  meaning 
varies  according  to  the  subject  treated  of,  and  according  to 
the  context. 
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In  its  most  general  sense,  it  embraces  every  diing  wliich  a 
man  may  have  exclusive  dominion  ovei*.  In  this  sense  it  is 
used  in  section  17  of  the  Declaration  of  Eights.  "  No  per- 
son ought  *  *  *  *  to  be  deprived  of  his  life,  liberty  or  pro- 
perty but  by  the  law  of  the  land."  So  in  sec.  19.  In  all 
controversies  at  law  respecting  pvperty^  the  ancient  mode  of 
trial  by  jury  ought  to  remain  sacred.  So  in  sec.  22.  No 
property  qualification  ought  to  affect  the  right  to  rote  or  hold 
office.  In  sec.  35,  the  words  "  lands  "  and  "  goods  "  have  n 
like  extensive  signification,  including  things  in  action. 

Pipkin  v.  Ellison^  12  Ired.  61,  which  is  cited  to  sliow  that 
the  word  does  not  include  bonda,  &c.,  decided  only  that 
wliere  a  testator  bequeathed  ail  his  property  to  his  wife  for 
life,  and  after  her  death  to  be  eold  and  the  proceeds  divided^ 
d:c.j  he  did  not  intend  to  include  his  notes,  as  notes  were  not 
usually  the  subjects  of  sale  for  division.  Any  general  re- 
marks in  the  opinion  of  the  court,  as  to  tlie  meaning  of  the 
word,  must  be  referred  to  the  facts  of  the  case,  or  else  thev 
are  merely  dicta.  There  can  be  no  doubt  Isuppose,  tliat  a 
bequest  of  "  all  my  property  "  to  A.  would  pass  lx>nd&  lie- 
longing  to  the  testator.  In  PuU^-n  v.  Coinmiesioners  of  Ral- 
eigh^ 68  N.  C.  Eep.  451,  it  was  held  in  conformity  with  our 
present  opinion,  that  the  power  of  a  city  to  tax  is  derived 
from  its  charter,  and  as  the  charter  of  Ealeigh,  in  enumera- 
ting the  subjects  of  taxation,  did  not  use  the  word  "  pn)- 
perty,"  or  any  other  word  whidi  could  include  secuiitiee  for 
money,  the  city  had  no  riglit  to  tax  them.  In  LiUy  v.  Coxn- 
miesioners  of  Cumherland^  69  N.  C.  Eep.  300,  it  is  held  that 
solvent  credits  are  property. 

It  is  argued  that  as  by  sec.  3  of  Art.  V,  the  Constitution, 
after  saying  tliat  ^^  laws  shall  be  passed  taxing  by  an  uniform 
rule,  moneys,  credits,"  &c.,  says,  "and  also,  all  real  and  per- 
sonal property,  accordinff  t0  its  true  value  in  money ;"'  it 
thereby  defined  "property "as  not  embracing  moneys,  credits, 
4fec.     Such  an  inference  is  hasty,  and  cannot  be  fairly  drawn. 
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The  intent  seemd  to  have  been  to  leave  it  to  the  Legislature, 
in  taxation  for  State  pnrposes,  to  tax  moneys,  ci-edits,  &c.,  at 
their  face  value,  or  by  some  other  standard  than  their  "true 
value  in  money,"  whereas  tangible  property  should  be  always 
taxed  by  the  latter  standard.  If  this  construction  be  correct, 
and  the  words  "  all  property,"  in  sect.  9  of  Art.  VII  include 
bonds,  &c.,  then  these,  when  taxed  hy  cities,  must  be  taxed 
€ul  valorem y  that  is,  "according  to  their  true  value  in  money," 
although  for  State  purposes,  they  are  not  required  to  be. 

"We  think  that  the  city  authorities  had  a  right,  under  the 
amendment  to  the  charter,  to  tax  the  bonds,  «fec.,  of  the  plain- 
tiff, and  also  his  income.  There  is  no  suggestion  that  the 
bonds,  Ac,  are  taxed   otherwise  than  uniformly  ad  valarem. 

2.  Ae  to  the  second  question:  The  purposes  for  which  the 
taxes  complained  of  are  laid,  are  to  pay  the  interest  and  prin- 
cipal, in  part  at  least,  of  certain  debts  owing  by  the  city. 
These  are  described  in  sec.  4  of  the  case  agreed,  from  whicli 
they  will  be  copied  by  the  Reporter,  and  they  need  not  be  re- 
peated here.  None  of  them  were  submitted  to  a  vote  of  the 
people  before  being  contracted.  That  the  voters  of  the  city 
rejected  a  proposition  to  fnnd  them,  we  consider  immaterial. 

If  the  charter  contains  any  restriction  on  the  power  of  the 
city  to  contract  debts  in  the  performance  of  its  usual  duties, 
and  to  lay  taxes  to  pay  such  debt,  it  is  found  in  sections  24 
and  25.  It  is  argued  that  these  sections  gave  to  the  city  gov- 
ernment the  power  to  incur  a  bonded  debt,  not  to  exceed 
$200,000,  for  any  purpose  which,  in  its  opinion,  would  pro- 
mote the  general  good  of  the  city  provided  the  object  be  first 
approved  by  a  vote  of  the  citizens  ;  and  that  this  proviso  re- 
stricts the  city  from  incurring  debt,  or  at  least  from  giving  its 
bonds  or  notes  to  secure  any  debt  without  such  approval.  We 
think,  however,  that  these  sections  relate  only  to  the  issue  of 
city  bonds  in  aid  of  railroads,  and  the  restriction  is  confined 
to  such  bonds.     It  is  only  the  surphis  which  may  be  raised  by 
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the  sale  of  its  bonds  in  aid  of  railroads  that  may  be  applied 
to  olher  objects,  if  the  citizens  approve  of  them. 

The  restriction  reKed  on  by  the  plaintiff  is  in  sec.  7,  Art. 
VII  of  the  Constitution : 

"No  county,  city,  town,  or  other  municipal  corporation  shall 
contract  any  debt,  pledge  its  faith  or  loan  its  credit,  nor  shall 
any  tax  be  levied  or  collected  by  any  officers  of  the  same,  ex 
cept  for  the  iieceeeary  expenses  thereof j  unless  by  a  vote  of  a 
majority  of  the  quaMed  voters  therein." 

We  think  the  natural  and  proper  construction  of  this  sec- 
tion is,  that  the  exception  extends  to  every  part  of  the  prece- 
ding lines,  to  the  prohibition  to  contract  a  debt,  as  well  as  to 
that  against  levying  a  tax.  We  are  not  at  liberty  to  read  it 
as  if  there  were  a  period  after  the  word  credit,  and  a  distinct 
sentence  began  after  that.  The  effect  of  such  reading  would 
be  to  prohibit  every  municipal  corporation  from  contracting 
any  debt,  absolutely  and  without  qualification,  and  to  make 
every  debt  contracted  for  whatever  purpose,  and  under  all  dr- 
cumstances  illegal  and  void.  Such  a  prohibition  would  be  nn- 
reasonable.  The  duties  of  a  county  or  city  government  can- 
not be  performed  without  often  contracting  debts.  Officers 
and  servants  of  divers  duties  must  be  engaged,  payable  at 
some  fixed  interval  daily,  monthly,  or  quarterly,  as  the  case 
may  be.  The  contract  for  emyloyment  creates  a  debt  as  soon 
as  the  service  has  been  performed.  It  must  necessarily  re- 
main a  debt  for  some  space  of  time,  however  short ;  and  if 
the  debt  be  thus  made  illegaU  the  corporation  cannot  lawfully 
pay,  wnd  the  creditor  cannot  recover  it.  So  of  contracts  to 
execute  a  certain  work.  For  example,  to  build  a  bridge.  An 
absolute  prohibition  to  contract  a  debt,  is  a  prohibition  to  con- 
tract at  all,  for  every  contract  may  and  naturally  does  end  in 
a  debt.  We  cannot  suppose  that  the  Constitution  intended 
to  deprive  these  great  and  necessary  public  corporations  of  a 
power  which  is  usual  to  all  corporations,  which  these  have 
possessed,  and  which  is  necessary  to  their  usefulness,  if  not  to 
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their  very  existence,  except  upon  language  which  admits  of  no 
other  meaning.  It  must  sometimes  happen  that  the  city  reve- 
nues.for  the  year  are  insufficient  to  pay  the  necessary  expenses 
of  the  year.  This  may  happen  accidentally  or  purposely  for 
several  years  in  succession,  and  thus  a  debt  is  contracted,  made 
up  of  the  several  annual  deficiencies.  Such  seems  to  be  the 
origin  of  one  class  of  the  city  debts,  which  the  plaintiff  con- 
tends are  illegal.  But  if  a  debt  be  for  necessary  expenses  and 
lawful  in  its  origin,  it  cannot  become  unlawful,  by  a  delay  of 
the  debtor  to  pay,  which  the  creditor  cannot  prevent.  Neither 
can  it  become  unlawful  because  money  is  borrowed  to  pay  the 
original  creditors,  and  a  note  is  given  as  a  security  for  the 
loan.  In  such  case  the  lender  stands  in  the  place  of  the  origi- 
nal creditor. 

The  other  class  of  debts  objected  to,  are  for  the  expenses  of 
widening  the  streets  of  the  city.  It  was  argued  that  this  was 
not  a  necessary  expense.  It  would  be  difficult  or  impossible 
to  draw  a  precise  line  between  what  are,  and  what  are  not,  the 
necessary  expenses  of  the  government  of  a  city.  The  analogy 
of  the  law  of  necessaries  for  infants  is  tlie  only  one  that  oc- 
curs to  us.  It  is  held,  that  if,  considering  the  means  and 
station  in  life  of  the  infant,  the  articles  sold  to  him  may  be 
necessaries  under  any  circumstances,  they  come  within  a  class 
for  which  the  infant  may  be  liable,  and  upon  his  refusal  to 
pay,  it  is  for  a  jury  to  determine  whether  under  the  actual 
circumstances  they  were  necessary.  If,  however,  the  articles 
are  merely  ornamental,  and  such  as  cannot,  under  any  circum- 
stances, be  necessary  to  one  of  the  means  and  station  of  tlie 
infant,  a  court  may,  as  matter  of  law,  declare  that  the  infant 
is  not  liable.  "We  do  not  undertake  to  say  that  this  analog)' 
will  furnish  a  rule  which  will  admit  of  a  close  application. 
But  if  treated  merely  as  an  analogy,  in  the  absence  of  other 
guides,  it  may  be  of  some  general  use.  It  was  held  in  Broad- 
nax  V.  Groom^  64  N.  C.  Rep.,  244,  that  if  the  object  for 
which  the  money  was  to  be  raised  came  within  the  class  of 
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such  as  might  be  necessary  for  the  county,  it  was  left  to  tiie 
county  commissioners  to  decide  whether  in  fact  it  was  neces- 
sary or  not,  and  their  decision  conld  not  be  reviewed  by  the 
court.  This  was  also  held  in  Mitchell  r.  JSchool  CommiUee^ 
71  K  C.  Rep.,  400. 

No  other  rule  could  be  adopted  without  inconvenience  and 
injury.  If  no  one  could  contract  with  a  county  for  the  build- 
ing of  a  bridge,  or  with  a  city  for  the  building  of  a  market 
house,  or  other  work  coming  apparently  within  the  class  of 
necessaries,  and  which  the  government  of  the  corporation  has 
deemed  necessary,  except  at  the  risk  of  having  the  contract 
avoided  by  the  decision  of  a  court,  which  may  take  a  view  of 
the  actual  necessity  different  from  that  of  the  city  govern- 
ment ;  then  no  one  would  contract  without  either  charging  an 
extra  proportionate  to  the  risk,  or  insuring  safety  by  getting 
the  opinion  of  the  court  if  possible.  The  public  business 
would  be  sacrificed  or  seriously  obstructed,  and  the  courts 
would  assiune  the  duties  of  municipal  government,  for  which 
they  were  not  intended.  To  make  and  repair  the  streets  of  a 
city  is  a  duty  generally,  if  not  always,  imposed  on  its  antho^ 
ities  by  the  charter.  It  is  within  the  class  of  necessary  ex- 
penses. Widening  the  sti^eets  must  come  under  the  same 
class.  The  narrow  and  crooked  ways  which  snflSce  for  a 
\nllage,  may  be  insufficient  |or  tlie  passage  and  traffic  of  a  pop- 
ulous and  flourishing  city.  Wlvether  the  widening  was  in 
fact  needed  was  in  the  discretion  of  the  city  authorities,  as 
the  building  of  a  bridge  was  lield  to  be  in  Breadnax  v.  Groom, 

Admittedly,  this  power  is  liable  to  abuse.  But  the  same 
may  be  said  of  all  power  wherever  lodged.  The  Constitution 
has  enjoined  upon  the  Legislature  the  duty  of  restricting  the 
power  so  as  to  prevent  it^  abuse.  If  they  neglect  to  do  so^ 
it  is  beyond  the  power  of  the  courts  to  give  relief.  The  only 
remedy  is  in  the  ballot  box. 

There  must  be  judgment  against  the  plaintiffs  according  to 
the  case  agreed. 
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Byntm,  J.,  disdenting,  I  concur  in  the  opinion  of  the  court^ 
except  that  part  of  it,  with  its  results,  which  puts  a  construction 
upon  Art.  VII,  sec.  7,  of  the  Constitution.  I  regard  that  clause, 
rightly  understood,  as  the  most  important  and  beneficial  provi- 
sion in  it,  and  believe  that  the  ultimate  solvency  of  these  cor- 
porations, depends  upon  the  vigorous  eiif(»'cement  of  this 
salutary  provision.  To  my  mind,  the  construction  presents  no 
difficulty  wliatever,  except  that  which  grows  out  of  a  mis- 
taken idea,  that  constitutions  must  be  short  and  sententious, 
at  the  sacrifice  of  perspicuity.  The  obscurity  of  this  section 
arises  out  of  the  fact,  that  it  contains  two  propositions  and  one 
qualification  to  them.  This  enables  the  verbal  critic,  in  viola- 
tion of  the  rules  of  grammar,  to  apply  the  qualification  to 
-  one  proposition  only,  and  regardless  of  both  logic  and  gram- 
mar, exclude  its  application  to  the  other. 

To  illustrate :  1  Proposition:  "  Sec*  7.  No  county,  city, 
town,  or  other  municipal  corporation,  shall  contract  any  debt, 
pledge  its  faith  or  loan  its  credit."  QualificcUion:  "  Unless 
by  a  vote  of  the  majority  of  the  qualified  voters  therein." 

2  Proposition:  "  Nor  shall  any  tax  be  levied  or  collected 
by  any  officers  of  the  same,  except  for  the  necessary  expenses 
thereof."  Qualification:  "  Unless  by  the  vote  of  the  majority 
of  th©  qualified  voters  therein."  The  fallacy  consists  in  not 
applying  the  qualification  to  both  propositions.  Every  writing 
contains  these  ellipses  or  omissions,  which  are  to  be  supplied 
by  the  interpreter.  Deeds  contain  the  fewest,  laws  next,  and 
constitutions,  from  this  attempted  brevity,  contain  the  most 
ellipses.  Supplying  thus,  what  is  omitted  and  must,  in  every 
written  language,  be  understood,  the  whole  section  will  read 
thus :  "  No  county,  city,  town,  or  other  municipal  corporation, 
shall  contract  any  debt,  pledge  its  faith  or  loan  its  credit,  im- 
less  by  a  vote  of  the  majority  of  the  qualified  voters  therein ; 
nor  shall  any  tax  be  levied  or  collected  by  any  officers  of  the 
same,  except  for  the  necessaiy  expenses  thereof,  unless  by  a 
vote  of  the  majority  of  the  qualified  voters  therein."     This  is 


Digitized 


by  Google 


762  IN  THE  SUPREME  COURT. 

Wilson  and  others  v.  Thb  Boabd  of  Xldbrmbi  of  the  Citt  op  Chaju^tti. 

the  natural  and  grammatical  construction,  and  by  it  only,  can 
the  obvious  meaning  and  purpose  of  the  Constitution,  be  carried 
into  effect.  These  corporations,  within  certain  limits  and  quali- 
fications, are  the  judges  of  the  expenses  necessary  for  their  due 
administration,  and  they  are  invested  with  power  to  levy  taxes 
suflScient  therefor.  They  are  prohibited  from  levying  tax^for 
purposes  not  necessary,  and  tliey  are  prohibited  from  creating 
debts  for  any  purpese,  without  the  permiseion  of  the  voters 
therein.  When  they  are  forbidden  to  expend  money  for  any 
other  than  necessary  purposes,  and  are  expressly  authorized 
to  levy  taxes  for  such  purposes  only,  why  superadd  the  power 
to  create  debts  for  the  same  purposes  J 

1  Objection:  This  cannot  be  the  true  construction,  because 
Art.  VIII,  sec.  4,  declares  :  "  It  shall  be  the  duty  of  the  L^ 
islature  to  provide  for  the  organization  of  cities,  towns  and 
incorporated  villages,  and  to  restrict  their  power  of  taxation, 
assessments,  borrowing  money,  contracting  debts  wid  loaning 
their  credit,  so  as  to  prevent  abuses  in  assessments  and  in  con- 
tracting debts  by  such  municipal  corporations."  If  corpora- 
tions were  already  restricted  by  sec.  7,  Art.  VII,  why  empower 
the  Legislature  to  impose  restrictions  i 

1.  Answer.  Sec.  4,  Art.  VIII,  applies  to  future  corpora- 
tions, and  does  not  affect  restrictions  already  impoeec^  upon 
existing  corporations.  It  enables  the  Legislature  to  impose 
further  restrictions  upon  future  corporations,  if  the  existing 
constitutional  restrictions  are  not  sufficient  to  prevent  abuses. 
No  other  construction  can  be  placed  upon  this  section,  with- 
out making  the  constitution  stultify  itself. 

2  Objection.  Ab  inoonvenienti.  These  corporate  govern- 
ments cannot  be  administered  without  creating  debts,  as  for 
payment  of  salaries,  the  police  and  other  employees,  the  build- 
ing of  court  houses,  bridges  and  other  necessary  improve- 
ments, which  are  done  by  contract,  which  must  result  in  a 
debt. 

2.  Answer.     It  may  be  convenient  to  contract  debts,  but  it 
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is  not  necessary  to  do  so.  If  the  money  is  in  the  treasury  to  pay 
salaries,  employees  and  to  discharge  contracts  as  they  become 
due,  it  is  absurd  to  call  such  matters  debts  in  legal  contempla- 
tion. Our  salaries  are  paid  by  the  State  as  they  fall  due,  and  all 
its  obligations  for  necessary  expenses  are  paid  when  the  obliga- 
tions are  contracted,  or  the  service  is  performed.  All  the  States, 
the  United  States,  and  many  of  the  counties  and  towns  of  this 
State,  act  upon  this  cash  principle,  and  find  their  advantage  in 
it.  Why  may  not  all  do  so  ?  Every  county  or  town  knows 
the  value  of  the  taxable  property  in  it.  The  necessary  ex- 
penses are  easily  computed,  and  the  tax  necessary  to  be  levied 
to  raise  the  required  sum.  If  a  miscalculation  happens  to  be 
made,  or  unexpected  expenses  create  a  deficit,  just  as  the 
State  is  authorized  to  supply  a  casual  deficit,  (Art.  V,  sec.  5. 
Const.)  just  so  it  would  be  competent  for  counties  and  cities, 
to  meet  the  deficiency  by  the  next  year's  assessment.  What 
a  State  can  do,  a  county  or  city  can  do,  and  what  all  the 
States  of  the  Union  do,  all  the  counties  and  cities  of  this 
State  may  do— pay  their  necessary  expenses  without  creating 
debts,  in  the  sense  and  spirit  of  the  Oonstitution.  Every 
creditor  of  a  county  or  city  is  entitled  to  his  pay  when  the 
service  is  performed.  Merchants  generally  make  a  deduction 
of  from  10  to  20  per  cent,  on  cash  purchases.  If  cities  and 
counties  acted  upon  like  principles,  a  like  or  greater  saving 
would  follow.  As  it  is,  nothing  is  more  common  than  to  see 
their  "  scrip "  hawked  about  at  fifty  cents  on  the  dollar  in 
some  places,  to  the  injury  if  not  ruin  of  the  employees,  who 
are  the  poor  and  needy  of  our  population. 

Suppose  a  court  house  is  burnt  down  or  a  bridge  is  washed 
away,  must  a  vote  of  the  people  be  taken  before  a  contract 
can  be  made  for  re-building  it,  or  a  debt  contracted  therefor? 
That  would  be  a  necessary  but  an  unexpected  expense,  falling 
under  the  head  of  a  "casual  deficit"  to  meet,  which  it  would 
be  the  duty  of  the  county  or  city,  if  the  money  was  not  on 
hand  to  assess  and  collect  taxes,  at  the  earliest  period.     Or,  if 
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deemed  more  for  the  ease  of  the  tax  payer,  to  re-build  on 
credit,  he  may  be  allowed  to  make  his  choice  by  his  vote,  for 
which  express  provision  is  made. 

A  distinction  has  been  drawn  between  tlie  power  to  borrow 
money  and  the  power  to  contract  a  debt.  According  to  the 
construction  of  the  court,  one  is  prohibited  and  the  otlier  is 
allowed,  by  this  clause  of  the  constitution.  The  distinction  is 
rather  attenuated  and  of  but  little  practical  value.  It  is  gen- 
erally "  robbing  Peter  to  pay  Paul."  If  you  borrow  money 
to  pay  a  debt,  both  sums  bearing  the  same  inter^t,  you  are 
no  better  or  worse  off.  If  you  can  make  a  better  bargain 
with  cash  than  credit,  it  is  better  to  borrow.  But  I  hold  that, 
both  to  borrow  and  to  create  a  debt,  are  prohibited  unless  the 
power  is  conferred  by  popular  vote.  Neither  is  necessary  in 
a  well-regulated  State,  county  or  city  government,  and  both 
are  the  crying  sins  of  the  present  times,  alike  threatening  uni- 
versal disaster,  moral  and  pecuniary.  It  is  not  a  question  of 
convenience,  but  of  power.  When  the  Constitution  speaks, 
we  must  obey.     Here,  obedience  is  wisdom  and  our  gain. 

3  Objection :  Employees  and  others  making  contracts,  would 
be  defrauded,  as  they  would  not  know  whether  the  money  was 
collected  and  in  the  treasury,  or  even  whether  the  obligatiwi 
was  enforceable  under  this  construction  of  the  Constitution. 

Answer.  This  matter  would  soon  regulate  itself.  If  the 
law  required  the  money  to  be  in  the  treasury  to  meet  necessary 
expenses,  it  would  be  there.  If  it  was  not  there,  it  would 
soon  be  found  out,  and  no  harm  would  be  done.  As  it  is, 
scrip  is  issued,  either  at  a  depreciated  value,  to  the  loss  of  the 
county  or  city,  or  it  is  sold  by  the  creditor  at  a  depreciated 
rate,  to  his  loss.  Generally  both  parties  are  losers.  It  is  the 
duty  of  every  contractor  to  see  that  the  person  or  corporation 
making  a  debt,  has  the  power  conferred  on  him  or  it  to  do  so. 
Here,  it  is  to  be  observed,  the  power  to  create  debts  is  not 
withholden  from  corporations  by  the  Co^istitution,  but  is  ex- 
pressly  conferred   8t(b  7nodo,  to-wit,  by  a  vote  of  the  corpo- 
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rators.  All  act  with  their  eyes  open,  and  no  one  is  deceived, 
for  all  have  equal  and  fnll  means  of  knowing  whether  the 
essential  pre-requisite  to  the  creation  of  a  valid  debt,  to-wit, 
the  sanction  of  a  popular  vote,  hag  been  complied  with.  It 
was  expressly  so  held  by  this  court  in  Broadnax  v.  Qvooimy 
64  N.  C  Rep.,  244,  and  strongly  intimated  in  Weinstein  v. 
City  of  JVewbem,  71  N.  0.  Eep.,  536. 

4  Objection.  The  restriction  upon  the  power  to  contract 
debts,  was  intended  to  apply  so  as  to  prohibit  subscriptions  to 
railroads  and  the  like  purposes. 

Answer.  Such  an  intention  cannot  be  implied  from  the 
language  of  the  Constitution.  It  is  not  so  declared.  Wliere, 
then,  do  we  derive  our  right  as  Judges,  to  say  the  restriction 
applies  to  one  purpose  more  than  another,  when  the  plain 
terms  of  the  section  apply  to  every  purpose  ?  I  can  well  con- 
ceive cases  where  it  would  be  more  necessary  to  the  growth 
and  prosperity  of  a  county  or  city  to  build  railroads  through 
or  to  them,  than  to  build  a  market  house  or  a  bridge.  Under 
the  term  "necessary  expenses,"  there  are  many  other  purposes 
for  which  debts  may  be  contracted,  as  dangerous  to  the  tax 
payers  as  the  building  of  railroads.  Such  a  construction  only 
avoids  one  evil  by  flying  to  another.  There  is  only  one  way 
of  escape,  and  tliat  is  by  applying  the  plain  prohibition  against 
the  contraction  of  any  debt,  for  any  purpose,  except  in  the 
way  prescribed,  to-wit,  by  popular  vote. 

According  to  the  construction  put  upon  it  by  the  court, 
Art.  7,  sec.  7,  had  as  well  be  struck  from  the  Constitution  ;  as 
1  am  of  opinion  that  practically,  it  is  thereby  made  inoperative. 
If  the  counties  and  cities  are  the  judges  of  what  are  their 
necessary  expenses,  and  they  have  tlie  power  to  contract  debts 
without  limitation  for  these  purposes,  it  is  diflScult  to  see  what 
the  proliibition  'against  contracting  debts  is  to  act  on,  or 
wherefore  "  a  vote  of  the  majority  of  the  qualified  voters 
therein  "  should  br  taken.  In  my  opinion,  to  such  an  impo- 
tent conchision  are  wo  led.     But  is  it  right  ? 
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The  benefits  to  be  derived  and  the  evik  to  be  avoided  by  a 
cash  administration  of  government,  are  too  obvious  for  ftirther 
comment.  The  connty  of  Mecklenburg,  for  one,  wisely  and 
with  the  most  beneficial  results,  acts  upon  that  system.  No 
suflicient  reason  can  be  suggested  why  the  city  of  Charlotte 
may  not  administer  the  city  government  upon  the  same  prin- 
ciple.    In  my  opinion  the  Constitution  enjoins  it. 

Per  Curiam.  Judgment  afiRrmed. 
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ELISHA  PORTER  v.    DAWSON  T.    DURHAM  and   BRYANT 

BROWN. 

An  owner  may  not  use  his  property  absolutely  as  he  pleases,  his  do- 
minion is  limited  by  the  maxim  '*  wc  ntere  tvo  ut  aUenum  non  losd(U," 

Therefore^  in  the  absence  of  a  license  or  grant,  the  owner  of  land  has 
no  right  to  divert  a  stream  of  water  flowing  through  bis  land  from  its 
natural  course,  so  as  to  discharge  it  upon  the  land  or  into  the  ditches 
of  a  lower  land  owner  to  his  damage ;  and  where  it  appears  with  rea- 
sonable probability  that  a  dcfendnnt  is  about  f%o  to  do,  it  is  error  in 
the  court  below  to  vacate  an  injunction  restraining  him  therefrom 
until  the  hearing  of  the  cause. 

An  owner  of  land  is  obliged  to  receive'  upon  the  same  the  surface  water 
which  falls  on  adjoining  higher  lands,  and  wliich  naturally  flows 
thereupon.  When  the  water  reaches  his  land  he  may  collect  it  in  a 
ditch  and  carry  it  to  a  proper  outlet,  but  he  cannot  raise  any  dyke  or 
barrier  whereby  it  will  be  interpted  nnd  thrown  back  on  the  lands 
of  the  higher  owner;  neither  can  the  higher  owner  artiflcially  increase 
the  natural  quantity  or  course  of  the  surface  water,  by  collecting  it 
in  a  ditch  and  discharging  it  upon  the  servient  land,  in  a  different 
manner  from  its  natural  discharge. 

Where  the  right  to  an  easement  is  claimed  by  long  enjoyment  from 
which  a  grant  is  presumed,  the  grant  presumed  is  for  the  precise 
right  which  has  been  enjoyed. 

Therrfore^  long  enjoyment  of  one  ditch,  raises  no  presumption  of  a  grant 
of  the  right  to  use  another  ditch,  differing  therefrom  in  any  appre* 
ciable  degree,  either  in  locality  or  dimension. 

This  was  a  Motion  to  vacate  an  injunction,  heard  before 
his  Honor  Judge  McKat,  at  Chambers  in  Nbw  Hanover 
county  on of  January,  1875. 

The  plaintiff  instituted  an  action  against  the  defendants  at 
Spring  Term,  1874,  of  New  Hanover  Superior  Court,  in  his 
complaint  alleging : 

He  is  the  owner  of  a  tract  of  land  in  said  county,  on  which 
there  are  about  one  hundred  acres  of  very  fertile  swamp 
land,  most  of  which  is  cleared  and  well  adapted  to  cultivation. 
Said  swamp  land  was  low,  and  in  its  natural  state  there  was  a 
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good  deal  of  water  thereupon,  and  the  same  was  too  wet  to  be 
used  successfully  for  farming  purposes.  The  plaintiff  and 
those  under  whom  he  claims,  by  expending  large  sums  of 
money  in  cutting  various  ditches  thereupon,  and  by  expending 
much  time  and  labor  in  its  improvement  succeeded  in  draining 
said  land,  and  the  same  is  now,  not  only  cleared,  but  in  so 
high  a  state  of  cultivation  as  to  yield  twelve  hundred  bushels 
of  corn,  besides  other  products. 

The  defendant,  Dawson  T.  Durham,  is  the  owner  of  land 
adjoining  tlie  said  land  of  tlie  plaintiff,  and  the  defendant 
Bryant  Brown,  and  the  defendant  Council  Brown  as  t^iants 
in  common,  are  also  tlie  owners  of  land  adjoining  that  of  the 
plaintiff,  and  have  owned  the  said  land  for  several  years. 

There  being  some  disagreement  and  ill  feeling  between  the 
plaintiff  and  the  defendant  Durham,  which  has  now  existed 
for  several  years,  the  latter  disregarding  the  rights  of  the 
plaintiff  and  intending  to  render  his  farm  less  valuable  formed 
the  deliberate  purpose  as  the  plaintiff  believes,  and  threateoe^I 
to  drown  out  the  plaintiff's  farm  by  ditching  certain  pond^ 
and  low  places,  among  which  was  a  large  basin  containing 
from  fifty  to  seventy-five  acres,  lying  on  the  lands  of  said 
Durham  near  the  plaintiff's  farm,  and  turning  the  water  there- 
from upon  the  farm  of  tlie  plaintiff.  The  natural  way  and 
course  of  draining  the  same  is  not  by  directing  the  waters 
therefrom,  to  and  in  the  direction  of  the  plaintiff's  farm,  and 
that  tlie  real  purpose  which  said  Durham  had  in  view,  wa^ 
not  to  enhance  the  value  of  his  land,  but  to  impair  and  de- 
preciate that  of  the  plaintiff. 

The  defendant  Durham  in  the  pi-oseoution  of  his  unlawful 
purpose  has  actually  ditched  the  low  places,  ponds  and  basin 
aforesaid,  and  has  directed  the  waters  thereon  from  their 
usual  and  natural  course,  so  that  it  runs  upon  the  said  land  of 
the  plaintiff. 

There  are  upon  the  lands  of  the  defendants  Brown  two 
several  branches,   and  a  third   branch  on  the  land  of  one 
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Sparkman  and  the  "  Walker  estate "  which  carry  o£E  from 
said  land,  large  quantities  of  water.  Said  branches  do  not 
flow  in  the  direction  of  the  plaintiffs  farm.  The  natural, 
usual  and  cheapest  course  of  drainage  of  the  land  aforesaid, 
is  down  the  course  of  said  branches,  which  hereinafter  will  be 
designated  as  branches  No.  1,  2  and  3  respectively.  No.  1 
being  nearest  to  the  farm  of  the  plaintiflF ;  No.  3  farthest, 
and  No.  2,  intermediate  between  No.  1  and  No.  3.  (See 
-plot  post.) 

The  defendant,  Durham,  as  the  plaintiff  believes,  has  con- 
federated with  the  defendant,  Bryant  Brown,  who  is  not  well 
disposed  toward  the  plaintiff,  and  is  partial  to  Durham  in  the 
disagreement  aforesaid,  for  the  purpose  of  further  impairing 
the  value  of  the  plaintiff's  farm.  Under  some  arrangement 
between  them,  the  terms  of  which  ai'e  to  the  plaintiff  un- 
known, the  defendant,  Durham,  is  now  actively  engaged  with 
hands  in  cutting  a  ditch  about  three  feet  wide  and  varying 
from  four  to  six  feet  in  depth,  beginning  at  a  point  near  the 
plaintiff's  farm,  and  running  in  a  direction  to  enter  and  cross 
said  branches,  for  the  purpose  of  directing  the  waters  thereof 
from  their  natural  course  and  throwing  them  upon  the  plain- 
tiff's farm.  This  ditch  has  already  been  cut  to  and  across 
branch  No.  1,  and  to  a  point  near  branch  No.  2,  the  whole 
distance  finished  being  between  six  and  seven  hundred  yards. 
After  said  ditch  had  been  cut  through  a  ridge  near  branch  No. 
1,  the  defendants,  Durham  and  Bryant  Brown,  seeing  that  it 
was  not  deep  enough  to  turn  the  waters  of  said  branch  down 
the  ditch  in  the  direction  of  the  plaintiff's  farm,  caused  the 
said  ditch  to  be  cut  deeper,  and  carried  it  up  the  course  of 
said  branch  for  a  short  distance,  thence  out  on  the  other  side, 
making  such  a  dam  on  the  lower  side  thereof  as  is  sufSdent 
under  ordinary  circumstances,  to  force  the  waters  of  branch 
No.  1  to  follow  the  course  of  said  ditch. 

The  ditch  has  been  finished  to  within  two  hundred  yards  of 
branch  No.  2,  and  the  work  is  being  prosecuted  with  vigor, 
49 
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and  if  the  same  is  not  arrested,  the  waters  of  brunch  No.  2, 
which  is  the  largest  of  said  branches,  will  be  thrown  upon  the 
plaintiflfs  farm.  The  plaintiff  is  informed,  and  believes,  and 
therefore  avers,  that  it  is  the  purpose  of  the  defendants  to 
carry  the  said  ditch  to  branch  No.  2,  and  then  up  branch  No. 
2  to  a  ditch  leading  into  branch  No.  3,  known  a6  "  De\Tl'6 
Ditch,"  which  is  no  great  way  off,  digging  it  to  such  a  depth 
as  may  be  necessary  to  turn  the  waters  of  said  branches  down 
said  ditch  upon  the  plaintiff's  farm,  their  object  being  to  de- 
stroy tlie  same. 

That  part  of  said  ditch  which  has  been  finished  is,  and  tlie 
whole  thereof,  when  finished,  will  be,  upon  the  lands  of  the 
defendant,  Brown.  It  does  not  drain  any  land  belonging  to 
the  defendant,  Durliam,  and  he  owns  no  land  in  the  direction 
in  which  it  is  being  cut.  The  ditch  will  direct  the  waters  in 
said  branches  from  their  natural  and  usual  course,  to  the  great 
injury  of  the  plaintiff,  and  is  not  necessary  and  proper  for 
the  draining  of  the  lands  of  the  defendants,  Brown,  and  tliat 
only  a  sliallow  surface  ditch  is  required  for  that  purpose.  If 
carried  through  tlie  said  ditch,  the  waters  of  said  branches 
will  be  diverted  at  least  one  thousand  yards  from  their  natural 
course. 

The  plaintiff  is  satisfied  that  the  main  purpose  for  which 
said  ditch  is  being  cut,  is  to  destroy  his  farm. 

That  if  the  waters  of  branches  Nos.  2  and  3,  or  either  of 
them,  should  be  directed  into  said  ditch,  they  will  flow  down 
the  same  and  upon  the  plaintiff 's  farm  in  such  quantities  that 
it  will  be  irrepai'ably  injured,  and  he  will  not  be  able  to  raise* 
thereupon  more  than  one-third  of  the  average  yearly  crop.  In 
addition  to  this,  a  great  part  of  tlie  labor  and  money  which 
he  has  already  expended  in  draining  and  impro\-ing  the  same 
will  be  lost,  and  he  will  not,  in  the  future,  be  able  to  cultivate 
or  use  it  to  any  advantage. 

He  believes  that  the  defendants,  Durham  and  Bryant  Brown, 
intend  to  complete  the  ditch  for  the  pui*pose  aforesaid  without 
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delay,  and  if  they  are  not  restrained  from  so  doing  by  an  in- 
junction, the  work  will  bo  very  soon  completed,  and  the  value 
of  the  plain tiflF's  farm  will,  in  a  great  measure,  be  irreparably 
destroyed. 

Damage  has  already  been  done  to  the  farm  of  the  plaintiff 
})y  turning  thereupon  the  waters  of  branch  No.  1. 

The  defendant.  Council  Brown,  is  an  invalid,  and  generally 
confined  to  his  room,  and  the  plaintiff  believes,  and  so  avers, 
that  he  has  had  no  part  in  cutting  said  ditch,  and  that  the 
same  is  not  being  done  by  his  direction,  and  that  he  has  in  no 
way  been  connected  with  the  conspiracy  and  collusion  above 
refeiTed  to."  ^ 

Tlie  complaint  demands  judgment  against  the  defendants, 
Dawson  T.  Durham  and  Bryant  Brown,  for  —  doUii^  dam- 
ages, and  for  a  perpetual  injunction  restraining  them  "  from 
working  on,  cutting  or  digging  the  said  ditcli,  and  from  doing 
any  and  every  thing  towards  its  completion." 

Upon  tlie  foregoing  complaint,  the  same  being  verified,  his 
Honor,  Judge  Russell,  at  Chambers,  on  April  17th,  1874,  on 
motion,  granted  an  order  restraining  the  defendants  from 
further  working  upon  tlie  ditch  until  further  order  of  the 
court. 

The  defendants  filqd  aflidavits  and  the  following  answer, 
and  thereupon  moved  the  court  to  vacate  the  injunction : 

The  defendants  admit  that  the  plaintiff  is  the  owner  of  the 
said  tract  of  land,  as  alleged,  and  the  defendants  are  the 
owners  of  lands  adjoining  the  same.  (See  plot  post)  All 
of  these  lands  were  at  one  time  owned  by  Dr.  J.  F.  McBee. 
More  than  twenty  years  ago,  he  conveyed  to  W.  B.  Meares  all 
the  land  represented  on  the  plot  as  the  "  Meares  Tract,"  which 
includes  the  land  now  ovmed  by  the  plaintiff,  and  marked  on 
said  plot  as  the  Pigf ord  tract,  (200  acres,)  as  well  as  the  lands 
belonging  to  the  defendant,  Dturham,  adjoining  them,  and  also 
another  tract  of  land  owned  by  the  plaintiff,  lying  west  of 
the  W.  &  W.  Railroad.     In  1858,  McRee  sold  and  conveyed 
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to  the  defendants,  Bryant  Brown  and  }iis  brother  Council 
Brown,  as  tenants  in  common,  the  land  represented  on  the 
plot  as  tlie  "  B.  Brown  land,"  and  they  have  owned  and  oo- 
<nipie<l  the  same  ever  since.  In  1858,  Meares  being  then  the 
owner  of  the  said  two  adjoining  tracts  now  owned  by  the 
plaintiff  and  the  defendant  Durham  respectively,  conveyed 
the  lower  tract  described  on  the  plot  as  the  "  Pigford  tract," 
to  B.  W.  Berry,  as  trustee  for  the  wife  of  Samuel  Berry,  and  in 
the  deed  of  conveyance  reserved  to  himself,  his  heirs  and  as- 
signs the  right  and  privilege  of  draining  afny  of  the  said  lands, 
through  the  tract  thereby  conveyed.  About  1868,  the  heirs 
at  law  of  Mrs.  Berry  conveyed  the  same  to  tlie  plaintiff.  On 
the  28th  of  January,  1860,  W.  B.  Meares  conveyed  the  upper 
tract  to  Hinton  E.  Carr,  and  conveyed  therewith  the  right  of 
drainage,  througli  the  said  Berry  land,  now  the  property  of 
the  plaintiff.  On  the  10th  of  December,  1867,  Carr  sold  the 
same,  with  all  the  rights  and  privileges,  to  the  defendant 
Durham.  More  than  thirty  years  ago.  Levin  Lane,  who  was 
the  owner  of  the  land  immediately  south  of  the  "  W.  B. 
Meares  tract,"  for  the  purpose  of  draining  his  land,  cut  a  large 
canal  from  the  North  East  river,  up  near  to  the  southern  line 
of  the  plaintiff's  land,  then  owned  by  McBee,  being  that  po^ 
tion  of  the  canal  represented  on  the  plat  by  the  letters  A,  B, 
C,  D,  E,  which  extends  from  A  to  C.  About  tlie  same  time, 
McBee  cut  a  portion  of  said  canal  about  five  or  six  hundred 
yards  from  the  letter  D,  about  the  centre  of  the  tract  now 
owned  by  the  plaintiff,  in  a  southerly  direction  toward  the 
southern  line  of  said  tract  at  the  letter  C.  Li  1858,  Samuel 
Berry,  then  the  owner  of  the  said  tract,  cut  that  portion  of 
the  canal  extending  from  the  point  to  which  McRee  had  cut, 
so  as  to  connect  at  the  letter  C,  with  the  canal  opened  by 
Lane,  and  which  was  done  by  his  consent,  and  under  an  agree- 
ment with  said  Lane,  as  tlie  defendants  have  been  informed 
and  believe. 

In  1861,  tlie  said  Berry  cut  that  portion  of  the  canal  ex- 
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tending  from  the  letter  D  westwardly  to  the  western  line  of 
said  tract  in  the  direction  of  "  E."  The  balance  of  the  canal 
from  the  said  point  in  the  western  line  of  the  Berry  (now  the 
plaintiffs)  tract,  passing  through  a  portion  of  the  defendant, 
Durham's,  and  through  the  defendant  Brown's  lands  toward 
the  centre  thereof  at  P,  was  cut  some  years  ago  by  the  defen- 
dant Brown  and  Hinton,  E.  Carr  being  then  the  owner  of  this 
land,  now  owned  by  the  defendant  Durham,  and  which  joins 
the  Brown  land  on  the  south.  This  was  done  at  the  instance 
of  Brown  and  his  brother.  Council,  in  order  to  drain  their 
land,  under  a  contract  with  Carr  for  that  purpose,  the  Browns 
paying  the  entire  cost  of  that  portion  of  the  canal  on  their 
land,  and  one-half  of  that  portion  running  through  Carr's 
land. 

In  1863,  W.  B.  Meares  cut  the  canal  represented  on  the 
plot  as  the  Meares  canal,  extending  from  a  point  here  in  the 
canal,  heretofore  described,  and  near  the  western  line  of  plain- 
tiffs land,  through  the  said  tract  in  a  northeasterly  direction 
to  Clayton's  creek.  One  of  these  canals  will  average  about 
eight  feet  wide  and  from  four  to  six  feet  deep;  the  other 
about  five  feet  in  width  and  about  three  feet  in  depth,  and 
are  of  suflScient  [capacity  if  kept  open  and  cleaned  of  ob- 
structions to  carry  off  the  water  from  the  lands  of  the  defen- 
dants and  from  the  plaintiffs  land,  and  thus  furnish  the 
means  of  effectually  drawing  the  same  in  ordinary  seasons ; 
fio  that  when  the  plaintiff  became  the  purchaser  of  the  land, 
which  he  complains  is  in  danger  of  being  injured  by  tlie  open- 
ing of  the  ditch  described  in  the  complaint,  the  Browns  had 
already  acquired  the  right  to  drain  their  lands  through  the 
canal,  hereinbefore  described,  and  the  defendant,  Durban), 
had  acquired  the  right  to  drain  his  lands  through  the  lands  of 
the  plaintiff. 

It  is  not  true,  as  alleged,  that  the  defendants  are  engaged 
in  cutting  a  new  ditch  from  a  point  near  the  plaintiffs'  farm. 
It  is  true  that  the  defendant,  Bryant  Brown  and  liis  brother, 
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Council,  have  opened  and  cleared  out  a  portion  of  an  old 
ditch,  which  was  cut  a  great  many  years  ago,  represented  on 
the  plot  by  the  letters,  J.  K.  L.,  which,  upon  an  average,  is 
about  two  feet  in  width,  and  about  three  feet  in  depth. 

The  defendant  Brown  says  that  their  purpose  in  opening 
said  ditch  was  to  improve  their  lands  and  the  health  of  their 
residence  and  with  no  intention  of  in  any  way  doing  any  in- 
jury to  the  plaintiff.  The  plaintiff's  land  has  not  and  will  not 
be  injured  by  opening  said  ditch.  The  ditch  which  is  alto- 
gether on  the  land  of  the  defendant  Brown,  begins  at  a  point 
indicated  on  the  plot  by  the  letter  I,  west  of  and  near  to  the 
canal  above  described,  which  for  'convenience,  may  be  called 
the  main  canal  and  runs  west  about  two  hundred  and  fifty 
yards  to  K,  passing  south  of  and  about  two  hundred  yards 
from  the  dwelling  of  the  defendant  Brown,  thence  nearly  a 
north  course  on  the  east  side  and  near  to  and  along  the  Duplin 
road  to  branch  No.  1,  (which  save  in  a  wet  season  has  little  or 
no  water  in  it,)  thence  up  said  branch  and  across  Duplin  road 
and  across  Duplin  road,  thence  along  said  road  on  the  west 
side  thereof  to  L.  The  whole  length  of  said  ditch  is  aboat 
seven  hundred  and  fifty  yards  to  a  ridge  of  considerable  ele- 
vation, and  about  fifty  or  sixty  yards  wide,  which  separates 
the  waters  of  brandies  Nos.  1  and  2.  The  effect  of  opening 
the  ditch  is  merely  to  confine  the  water  and  carry  it  along  the 
same  to  the  main  canal  at  letter  O,  instead  of  suffering  it  to 
flow  over  the  land  of  the  defendant  Brown  into  the  said 
(janal,  thereby  injuring  the  land  and  seriously  impairing  the 
health  of  his  place.  The  opening  of  this  ditch  does  not  throw 
into  the  canal  or  the  lands  of  the  plaintiff  one  drop  of  water 
more  than  would  find  its  way  there  without  it.  From  this 
ditch  to  the  nearest  point  of  the  plaintiff's  land,  (the  north- 
west corner,)  is  about  three  hundred  yards,  but  to  that  po^ 
tion  of  his  lands  which  he  complains  is  injured,  is  about  a  half 
a  mile.  It' is  true  that  the  defendant  Durham  has  superin- 
tended the  employees  of  Brown  engaged  on  the  work ;  this  he 
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has  done  at  the  request  of  Bryant  and  Council  Brown,  one  of 
whom  is  confined  to  his  house  by  disease  and  the  other  is  so 
much  disabled  that  he  gets  about  his  farm  with  great  difficulty. 
The  ditch  is  on  the  defendant  Durham's  way  from  his  house 
to  his  plantation  and  he  passes  there  nearly  every  day,  so  that 
with  very  little  trouble  he  could  give  directions  to  the  em- 
ployees engaged  in  opening  the  ditch.  What  he  has  done  was 
simply  a  neighborly  act,  prompted  solely  by  a  disposition  to 
aid  neighbors  who  were  unable  to  direct  the  work  themselves, 
on  account  of  physical  inability,  and  without  the  remotest  idea 
of  doing  any  injury  to  the  plaintiff. 

The  defendant  Brown  says  that  he  had  no  idea  of  continu- 
ing the  ditch  through  the  ridge,  or  to  branch  No.  2,  vrith  a 
view  of  turning  the  water  thereof  in  that  diredtion,  for  as  the 
plaintiff  truly  says,  he  would  then  be  directing  the  water 
about  one  thousand  yards  from  its  natural  course,  and  would 
also  have  turned  the  waters  thereof  on  his  own  land. 

There  was  no  purpose  entertained  by  either  of  the  defend- 
ants of  extending  the  ditch  to  branch  No.  3,  or  of  endeavor- 
ing to  turn  the  waters  of  branch  No.  2  along  the  ditch,  in  the 
ditch  in  the  direction  of  the  plaintifPs  land.  The  defendant 
Brown  did  intend  to  open  the  ditch  on  the  north  side  of  this 
ridge  beginning  at  the  letter  Q  and  extending  to  branch  No. 
2,  R,  so  as  to  carry  off  the  surface  water  into  branch  No.  2, 
about  the  letter  R  and  clear  out  and  open  said  branch  below 
that  point  to  where  it  empties  into  "  Red  Hill  canal,'^  down 
this  canal  to  Clayton  creek,  and  thence  into  the  river,  thereby 
more  effectually  draining  the  lands  of  the  defendant  Brown, 
the  effect  of  which  would  be  to  turn  the  waters  away  from 
the  plaintifPs  land  more  eflFectually. 

The  opening  of  said  ditch  from  letter  Q  to  R,  so  as  to  drain 
the  water  into  branch  No.  2,  is  necessary,  to  drain  a  consid- 
erable part  of  the  land  owned  by  himself  and  his  brother, 
Council  Brown,  and  render  it  fit  for  proper  cultivation.  The 
order  restraining  the  defendants  opening  said  ditch,  does  great 
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injury  to  them  and  Beriously  interferes  with  and  hinders  their 
farming  operations  dnring  the  crop  year,  and  does  them  a 
great  wrong  and  injury.  That  if  the  plaintiff  could  sustain 
any  injury  by  the  acts  of  the  defendants,  as  he  has  complained, 
the  defendants  are  amply  able  to  answer  in  damages  for 
such  injury,  and  there  is,  therefore,  no  necessity  for  the  inter- 
ference of  the  court  [by  its  extraordinary  writ  of  injunctioii, 
even  upon  the  case  as  set  forth  in  the  plaintiff's  complaint. 

It  is  true  that  the  defendant,  Durham,  has  cut  the  ditch,  F, 
G,  H.,  but  it  is  not  true  that  it  was  done  for  any  such  motive 
as  alleged.  The  ditch,  from  F  to  G,  was  cut  in  September, 
1873,  and  from  G  to  H,  in  January  and  February  last,  and 
for  the  purpose  of  draining  some  ponds  in  front  of  his  resi- 
dence and  the  residences  of  his  tenants,  thereby  improving 
the  health  of  both,  as  also  to  benefit  an  academy,  which  was 
near  the  ponds,  and  for  the  further  purpose  of  draining  his 
lands  around  the  depot,  on  the  east  side  of  the  railroad,  so  as 
to  make  the  lots  at  the  depot  more  valuable  as  building  lots. 
The  ditch  empties  into  the  swamp  about  seven  hundred  yards 
from  Porter's  line,  designated  in  the  plot  as  the  "  Pigf ord  " 
place.  This  intervening  land,  which  is  all  swampy,  is  owned 
by  the  defendant,  Durham,  and  the  opening  of  this  ditch  does 
not  cause  any  additional,  flow  of  water  on  Porter's  land.  The 
waters  of  the  swamp  are  carried  off  by  the  main  canal,  and 
none  of  it  goes  upon  Porter's  land  except  through  the  canal, 
and  at  the  point  where  the  canal  strikes  Porter's  land,  he  has 
thrown  up  dams  on  both  sides  of  the  canal,  north  and  south, 
the  effect  of  which  is,  that  when  the  canal  overflows,  the 
water  is  ponded  back  on  the  waters  of  the  defendant,  Dur- 
ham, until  it  is  absorbed  by  the  earth  or  finds  its  way  through 
the  canal. 

The  defendants  deny  each  and  every  allegation  in  said  com- 
plaint contained,  which  is  not  herein  specifically  admitted. 

The  answer  was  verified,  and  defendants  produced  copies  of 
the  several  writings  mentioned  therein,  and  also  filed  several 
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affidavits,  which  are  not  necessary  to  bo  set  out  in  order  to 
nnderstand  the  case  as  decided  in  this  court. 

Upon  the  hearing,  it  was  ordered  by  the  court  that  the  in- 
junction theretofore  granted  be  so  modified  that  the  defen- 
dants be  restrained  from  cutting  the  ditch  mentioned  in  the 
complaint  through  the  ridge  which  separates  the  waters  of 
bi*anch  Ko.  1  and  branch  No.  2  to  branches  Nos.  2  and  3,  but 
so  much  of  the  injunction  as  restrains  the  defendants  from 
keeping  open  and  cleared  the  said  ditch  which  has  already 
been  cut  by  the  defendants,  be  dissolved,  &c. 

From  this  order  the  plaintiff  appealed. 


^l?okm'  £A9r    CAP^  "^ 


W.  S.  (k  D.  J.  Devane  and  D.  L.  RusseU^  for  the  appel- 
lant. 

Robert  Strange^  contra 

RoDMAi^,  J.     His  Honor,  the  Judge  below,  refused  to  vacate 
that  part  of  the  injunction  which  prohibited  the  defendants 
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from  continuing  their  canal  so  as  to  turn  the  water  of  branch 
No.  2,  (orMorefield  branch,)  towards  the  plaintiffs  land.  The 
defendants  did  not  appeal  from  the  judgment  in  this  req)ect, 
and  we  are  not  called  on  to  examine  it. 

The  principal  question  presented  to  us  is,  as  to  the  right  of 
the  defendants  to  carry  the  water  from  branch  No.  1  to  or 
near  the  plaintiffs  land.  In  considering  this  we  are  obliged 
to  form  some  opinion  as  to  the  facts  which  are  disputed  be- 
tween the  parties,  as  it  is  upon  these  that  their  respective 
rights  depend.  These  conclusions  are,  however,  only  pro- 
visional, and  for  the  present  purpose.  It  may  bo  that  on  the 
final  hearing,  upon  fuller  evidence,  the  facts  may  appear  to  be 
very  different  from  what,  in  our  opinion,  they  now  appear  to 
be.  We  consider  it  proved  with  sufficient  probability  for  tiie 
present  purpose,  that  the  natural  flow  of  the  water  which  finds 
its  way  into  branch  No.  1,  is  into  Walker's  swamp,  (or  Clay- 
ton's creek.)  Several  witnesses  acquainted  with  the  locality, 
swear  positively  to  this,  and  so  far  as  we  have  seen,  no  witness 
swears  that  it  passes  over  the  land  between  the  branch  and 
the  plaintiffs  land.  This  view  is  supported  by  the  admitted 
fact,  that  in  order  to  conduct  the  water  from  the  branch  to 
the  plaintiffs  land,  it  was  found  necessary  to  cut  the  ditch  six 
feet  deep,  and  to  dam  up  the  branch  below  the  point  where 
the  ditch  departed  from  it.  Taking  this  to  be  the  fact, 
it  will  scarcely  be  contended  that  the  defendants  at  common 
law,  and  in  the  absence  of  any  license  or  grant  of  the  right, 
have  a  right  to  divert  a  stream  of  water  flowing  in  a  part  (rf 
its  course  through  their  land,  from  its  natural  course  and  out- 
let, and  to  conduct  it  to  discharge  itself  upon  the  plaintiffs 
land,  or  into  his  ditches,  to  his  damage.  An  owner  may  not 
use  his  property  absolutely  as  he  pleases.  His  dominion  is 
limited  by  the  maxim,  "«o  utere  tuo  ut  alienum  non  kedas.^ 
This  maxim  is  so  familiar,  and  the  illustrations  of  it  in  decided 
cases  are  so  numerous  that  any  particular  reference  to  them  is 
unnecessary. 
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The  defendants  allege  tliat  there  is  an  ancient  ditch  running 
from  branch  No.  1,  nearly  in  the  direction  of  the  one  recently 
cut  by  tliem,  and  hence  claim  as  we  suppose  a  prescriptive 
right  to  their  ditch.  But  when  che  right  to  an  easement  is 
claimed  by  Ibng  enjoyment  from  which  a  grant  is  presumed, 
the  grant  presumed  is  for  the  precise  right  which  has  been 
enjoyed,  and  long  enjoyment  of  one  ditch  can  raise  no  pre- 
sumption of  a  grant  of  a  right  to  a  ditch  differing  in  any 
appreciable  degree  from  that  enjoyed,  in  locality  or  dimen- 
sions. It  does  not  appear  that  the  old  ditch,  remains  of 
which  were  found  on  each  side  of  the  public  road,  ever  carried 
down  the  water  from  branch  No.  1,  upon  the  lands  of  the 
plaintiff,  or  that  it  has  been  in  a  condition  to  do  so  within 
twenty  years. 

If,  as  seems  to  us  upon  the  evidence  to  be  the  fact,  the 
natural  flow  of  the  water  of  branch  No.  1  is  to  Walker's 
swamp,  the  defendants  have  the  right  to  cleanse  it  and  re- 
store it  to  that  natural  condition  in  which  it  once  discharged, 
and  may  still  discharge  the  injurious  surplus  of  water  from 
their  lands.  If  tliat  means  of  drainage  shall  from  any  cause 
be  impossible,  or  extremely  inconvenient,  they  may  obtain  a 
right  to  drain  tlieir  lands  into  the  ditches  of  the  plaintiff  or 
through  his  lands  by  the  means  prescribed  by  om'  Acts  of 
Assembly. 

Such  being  our  opinion  on  the  question  as  to  the  defen- 
dants' right  to  divert  the  branch,  very  few  observations  are 
necessary  upon  the  right  of  the  defendants  over  tlie  surface 
water  which  falls  upon  their  land,  and  which  would  naturally 
flow  over  tho  surface  upon  the  lower  lying  lands  of  the  plain- 
tiff. It  has  been  held  that  an  owner  of  lower  land,  is  obliged 
to  receive  upon  it  the  surface  water  which  f alk  on  adjoining 
higher  land,  and  which  naturally  flows  on  the  lower  land.  Of 
course  when  the  water  reaches  liis  land  the  lower  owner  can 
(collect  it  in  a  ditch  and  carry  it  off  to  a  proper  outlet  so  that 
it  will  not  damage  him.     He  cannot  however  raise  any  dyke 
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or  barrier  by  which  it  will  be  intercepted  and  thrown  back  on 
the  land  of  the  higher  owner.  While  the  higher  owner  is 
entitled  to  this  seryice,  he  cannot  artificially  increase  the 
natural  quantity  of  water,  or  change  its  natural  manner  of 
flow  by  collecting  it  in  a  ditch  and  discharging  it  upon  the 
servient  land  at  a  different  place,  or  in  a  different  manner 
from  its  natural  discharge.  These  elenoentary  principles  being 
founded  on  reason  and  equity  are  common  to  both  the  civil 
and  the  common  law,  and  are  impliedly  recognized  by  our 
Acts  of  Assembly  respecting  draining.  Tliey  do  not  present 
any  absolute  or  inequitable  impediment  to  the  drainage  of 
higher  lands  through  lower.  If  it  be  necessary  (using  this 
word  in  its  legal  sense)  for  the  sufficient  drainage  of  die 
higher  lands,  to  collect  the  surface  water  in  one  or  more 
ditches  and  carry  it  off  through  the  lower  lands,  the  higher 
owner  may  obtain  a  right  to  do  so,  on  the  just  condition  that 
he  will  not  discharge  the  water  on  the  lower  land  to  its 
damage  leaving  the  owner  to  get  rid  of  it  as  best  he  may,  but 
will  at  his  own  expense,  conduct  it  through,  and  entirely  from, 
the  lower  land  to  a  proper  outlet. 

We  have  not  given  any  attention  to  the  alleged  motives  of 
the  defendants.  Their  motives  are  immaterial.  The  question 
is  only  as  to  their  rights.  The  Judge  erred  in  vacating  any 
part  of  the  injunction  before  a  final  hearing. 

The  Judge's  order  in  vacating  part  of  the  injunction  is  re- 
versed, and  the  injunction  as  to  the  whole  of  the  ditch  com- 
plained of  is  continued  until  the  hearing.  The  plaintiff  will 
recover  the  costs  of  this  court. 

Let  this  opinion  be  certified. 

Peb  CuRiAic.  Judgment  accordingly. 
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HAWKINS  &  CO.  V.  L.  M.  LONG  and  another. 

Where  an  account  has  been  stated  between  the  parties,  and  there  is  no 
dissent  thereto  within  a  reasonable  time,  it  will  be  presumed  that  the 
account,  us  stated,  is  correct.  When  the  assent  of  a  party  thus  ap» 
pears,  the  balance  struck  becomes  an  original  demand,  and  amounts 
to  an  express  promise  to  pay  the  actual  sum  stated.  The  balance  of 
the  account  stated  is  principal,  and  the  ace  unt  cannot  be  re-examined 
to  ascertain  the  items,  unless  for  alleged  fraud  or  mistake. 
(Waldo  Y,  Jolly,  4  Jones  173;  Jenkins  v.  Beah,  70  N.  C.  Rep.  440; 
Boyle  V.  BoUins,  71  N.  C.  Rep.  130;  Caldwell  v.  Beatty,  69  N.  C.  Rep. 
805;  Jenl'im  db  Co.  v.  Smith,  72  N.  O.  Rep.  206,  cited  and  distin- 
guished from  this.) 

Civil  Action  for  the  recovery  of  money  only,  originally 
inBtitnted  in  a  court  of  a  Justice  of  the  Peace,  and  carried 
thence  on  appeal  to  the  Superior  Court  of  Halifax  county, 
where  it  was  tried  before  Moore, «/.,  at  December  (Special) 
Term,  1875. 

The  action  was  brought  to  recover  certain  moneys  paid  by 
the  plaintiffs  on  account  of  drafts  drawn  upon  them  by  the 
defendant. 

Upon  the  trial  in  the  Superior  Court  the  plaintiffs  recovered 
judgment  of  $28.00,  and  from  this  judgiAent  appealed  to  the 
Supreme  Court. 

All  other  facts  necessary  to  an  understanding  of  the  case 
as  decided,  are  stated  in  the  opinion  of  the  court. 

Walter  Clark^  for  the  appellants. 
Day  and  Baichdor  &  Sof^y  contra. 

Bynum,  J.  On  the  first  of  April,  1874,  the  plaintiffs  ren- 
dered to  the  defendant  an  itemized  account  of  their  dealings 
with  him,  consisting  wholly  of  debits  for  cash  advanced,  mer- 
chandize sold,  and  drafts  paid  for  the  defendant,  amounting 
to  $1,671.63,  without  any  payments  thereon.     On  the  21st  of 
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September,  1874,  the  plaintiffs  rendered  to  the  defendant 
another  account,  including  therein  the  aggregate  amount  of 
the  first  account,  designated  as  the  "balance"  due  on  the  said 
first  day  of  April,  and  embracing  other  items,  being  their 
dealings  ffom  April  to  September  the  21st,  and  increasing  the 
whole  debit  to  $1,764.66.  This  account,  last  rendered,  gives 
the  defendant  credit  for  cash,  drafts  paid  and  cotton  delivered 
and  sold,  since  the  1st  of  April,  to  the  amount  of  $1,266.56, 
and  then  subtracts  the  credits  from  the  debits,  and  strikes  the 
balance  due  the  plaintiff,  which  is  $498.10.  As  thus  stated, 
the  account  is  signed  by  the  plaintiffs  and  delivered  to  the  de- 
fendant, three  months  before  this  action  was  conmienced. 
As  no  dissent  appears,  we  must  assume  that  tlie  account  was 
approved  by  the  defendant  as  rendered.  1  Greenl.  s.  167 
and  notes. 

When  an  account  rendered  is  not  objected  to  in  a  reasona- 
ble time, — ^liere,  tliree  months — tlie  failure  to  object,  will  be 
regarded  as  an  admission  of  its  correctness  by  the  party 
charged.  Wigyws  v.  Burkham^  10  Wall.  129.  The  conver- 
sion of  an  open  account  into  an  acsount  stated,  is  an  opera- 
tion by  which  the  parties  assent  to  a  sum  as  the  correct  bal- 
ance due  from  one  to  the  other ;  and  whether  the  operation 
has  been  performed  or  not,  in  any  instance,  must  depend  on 
the  facts.  This  may  appear  from  either  express  agreement, 
or  from  words  or  acts  and  the  proper  inferences  from  them. 
The  plaintiffs  here  consolidated  into  one  aggregate  sum  the 
items  of  their  account  against  the  defendant ;  then  consoli- 
dated the  items  of  the  defendant's  credits  in  like  manner. 
They  then  apply  the  consolidated  credits  in  payment  of  the 
consolidated  debt,  strike  the  balance  and  claim  that  round 
sum  as  the  debt.  The  plaintiffs  are  bound  by  this  applica- 
tion, because  they  themselves  made  it.  The  defendant  is 
bound,  because  he  received  the  account  thus  stated,  and 
acquiesced  in  it,  until  action  brought  three  months  afterwards, 
without  any  dissent.     When  the  assent  of  the  defendant  dins 
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appears,  the  balance  struck  becomes  an  original  demand  and 
amounts  to  an  express  promise  to  pay  the  actual  sum  stated. 
The  balance  of  the  account  stated  is  principal ;  and  it  seems 
that  it  cannot  be  re-examined  to  ascertain  the  items,  except 
for  fraud  or  mistake.  MoLelland  v.  West^  70  Pa.  St.  183. 
White  V.  Campbell^  25  Mich.  463.  What  is  an  account 
stated?  It  is  nothing  but  the  agreement  of  both  parties  that 
all  the  articles  are  true.  But  it  is  really  not  material  whether 
in  this  case  it  is  called  an  account  stated  or  an  account  ren- 
dered. The  same  legal  consequences  will  follow  the  same 
state  of  facts.  The  plaintiffs  apply  the  solid  sum  of  the 
credits  in  extinguishment  of  the  solid  sum  of  the  debits,  and 
claim  the  balance  struck,  as  the  true  debt.  That  binds  them. 
The  defendant  accepts  the  account  thus  stated  and  assents  to 
it.     That  binds  him, 

Tliis  case  is  clearly  distinguishable  from  Waldo  v.  Jolly ^  4 
Jones  173.  Jenkins  v.  Beall^  70  N.  C.  Rep.  440.  Boyle  v. 
lioUma,  71  N.  C.  Rep.  130.  Caldwell  v.  Beatty,  69  N.  C. 
Rep.  365.  Je7\kin8  <&  Co.,  v.  Smith,  72  N.  C.  Rep.  296,  and 
that  class  of  cases,  in  that  in  none  of  them,  did  the  plaintiff 
himself  make  tlie  application  of  the  payments  to  the  extin- 
guishment of  a  specific  debt  in  mass,  which  is  our  case.  His 
Honor  in  the  court  below,  was  governed  by  the  case  of  Jen- 
kins dt  Co.,  V.  Smith,  72  N.  C.  Rep.  269,  and  applied  the 
first  item  on  the  debit  side  and  so  on.  But  in  that  case,  it 
was  held  that  the  plaintiffs  had  made  no  specific  application 
of  the  payments,  nor  had  the  defendant  made  the  application. 
In  such  case  the  law  makes  the  application  in  running 
accounts,  according  to  the  rule  there  adopted.  That  case  has 
no  application,  because  here  the  specific  application  of  the 
credits  was  made  by  the  plaintiffs  and  acquiesced  in  by  the 
defendant.  The  plaintiffs  had  no  right  to  split  the  account, 
and  the  magistrate  had  no  jurisdiction. 

There  is  error. 

Fjbb  Curiam.     Judgment  reversed  and  the  action  dismissed. 
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D.  A.  and  L.  W.  HUMPHREYS  «.  R.  W.  WARD,  Ex'r,,  and  othere. 

As  the  jury  is  the  tribunal,  whose  peculiar  province  it  is  to  try  issues 
of  fact|  their  finding,  though  not  conclusive  in  a  Court  of  Equity, 
will,  as  a  general  rule,  be  adopted  as  the  finding  of  the  court,  when 
issues  have  been  submitted  to  a  jury  under  the  direction  of  the  court. 

This  was  a  Bill  in  Equity,  (under  ^the  old  system,)  tried 
before  McKay, «/.,  at  Fall  Term,  1875,  of  the  Superior  CJonrt 
of  Onslow  county. 

The  case  was  before  this  court  at  January  Term,  1871, 
when  certain  issues  were  made  up  from  tlie  pleadings  and 
ordered  to  be  submitted  to  a  jury. 

At  January  Term,  1874,  the  defendants  moved  this  court 
to  dismiss  the  bill  on  tlie  ground  that  the  cx)urt  had  not  juris- 
diction tliereof .     The  case  is  reported  in  70  N.  C.  Eep.,  280. 

At  Fall  Term,  1875,  of  the  Superior  Court  of  Onalow 
county,  the  issues  directed  by  this  court  to  be  submitted  to 
the  jury  were  tried,  all  of  of  which  were  found  in  favor  of 
the  defendants.  The  plaintiffs  excepted  to  the  charge  of  the 
court  and  assign  as  error : 

"  That  his  Honor  erred  as  a  matter  of  law  in  his  charge  to 
the  jury  as  follows :  The  plaintiffs'  counsel  called  the  atten- 
tion of  his  Honor  to  the  3d  and  6th  issues  which  had  not  been 
denied  by  the  answer  of  the  defendants,  and  were  therefore 
admitted,  and  requested  the  court  to  instruct  the  jury  as  a 
matter  of  law.  His  Honor  refused  so  to  do,  and  charged  the 
jury,  "  that  the  Supreme  Court  having  the  pleadings  before 
them  had  sent  the  issues  submitted  to  be  passed  upon  by  a 
jury.  That  the  pleadings  in  the  case  had  been  read  for  infor- 
mation, that  they  might  aid  the  jury  in  understanding  and 
coming  to  a  correct  conclusion  upon  the  issues  submitted  by 
the  Supreme  Court.  That  they  must  pass  upon  the  lasuee 
and  decide  them  according  to  the  evidence  submitted  to  them 
upon  the  trial."    Holding  that  if  an  issue  had  been  ordered 
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by  the  Supreme  Court  upon  a  matter  settled  by  the  pleadings 
they  had  a  motive  therefor,  and  if  useless  they  would  so  per- 
ceive from  an  inspection  of  the  pleadings  and  disregard  the 
finding." 

All  other  facts  necessary  to  an  understanding  of  the  case  as 
decided,  are  stated  in  the  opinion  of  the  court. 

The  plaintiffs  appealed. 

Smith  cfe  Strang^  for  appellants. 

Battle  db  Son  and  A.  O.  Hubbard j  contra. 

Bynum,  J.  This  is  a  suit  in  equity,  begun  in  1867,  under 
the  old  system.  G.  J.  Ward,  as  principal,  and  Robert  White, 
as  surety,  were  indebted  to  William  Humphrey  by  note,  in 
the  sum  of  $8,471.20.  Ward  died  insolvent,  and  on  the  9th 
of  January,  1866,  White,  for  the  alleged  consideration  of 
$10,000,  payable  in  ten  equal  yearly  instalments  with  interest, 
conveyed  by  deed  aU  his  real  estate,  consisting  of  a  large  and 
valuable  plantation,  to  the  defendants,  Sanderlin  and  Yentern. 
He  also,  at  the  same  time,  conveyed  by  deed,  to  the  same 
parties,  all  his  chattel  property,  with  some  small  exceptions, 
taking  as  the  consideration  therefor,  their  obligation  to  sup- 
port him  during  his  life.  William  Humphrey,  the  creditor, 
died,  leaving  the  plaintiffs  as  his  executors ;  and  both  Ward 
and  White  are  dead,  the  defendant,  R.  W.  Ward,  being  the 
executor  of  the  one,  and  the  defendant,  Etheridge,  beings 
the  administrator  of  White.  The  prayer  of  the  bill  is,  that 
the  said  deeds  made  by  White,  may  bo  declared  void  for  fraud, 
and  the  property  thereby  conveyed  bo  decreed  to  the  satisfac- 
tion of  the  said  debt.  The  defendants  answered  that  they 
were  purchasers  in  good  faith,  for  a  valuable  and  fair  consid-^ 
eration,  and  denying  any  fraudulent  intent.  The  cause  being 
heard  in  the  Superior  Court,  upon  the  pleadings  and  proofs^ 
the  bill  was  dismissed,  and  the  plaintiffs  appealed  to  this 
court.  See  70  N.  C.  Rep.,  280.  This  court,  not  undertaking 
60 
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to  decide  the  issues  of  fact  involved,  upon  wliieli  much  evi- 
dence was  sent  up  with  the  record,  ordered,  among  others,  the 
following  material  issues,  to  be  sent  down  and  tried  in  the 
Superior  Court  by  a  jury,  to-wit: 

"Was  the  deed,  set  forth  in  the  bill,  from  Robert  White  to 
D.  E.  Sanderlin  and  S.  W.  Venters,  dated  the  9th  of  Januair, 
1866,  for  the  real  estate,  executed  with  the  intent  to  hinder, 
delay  or  defraud  the  creditors  of  Robert  White  ?" 

"  Was  said  deed  executed  with  the  intent  to  liinder,  delay 
or  defraud  William  Humphreys,  his  executoi's,  administrators 
or  assigns  ?" 

Similar  issues  were  submitted  in  respect  to  the  deed  for  the 
diattel  property.  Upon  the  trial  in  tlie  court  below,  the  jiur 
responded  in  the  negative,  upon  each  of  tliese  issues,  and  the 
case  is  now  before  us  for  final  hearing. 

As  the  jury  is  the  tribunal,  whose  peculiar  province  it  is  to 
try  issues  of  fact,  their  finding,  though  not  conclusive,  in  a 
Court  of  Equity,  will,  as  a  general  rule,  l>e  adopted  as  the 
finding  of  this  court,  when  sucli  issues  are  submitted  by  onr 
direction. 

The  bill  seeks  to  avoid  the  two  deeds  upon  the  single  ground 
of  fraud,  but  the  jury,  by  their  verdict,  negative  any  idea 
that  the  deeds  were  made  with  intent  to  hinder,  delay  or  de- 
fraud creditors,  and  the  evidence  before  us  fully  supports  the 
verdict.  It  establishes  that  White  sold  his  land  for  the  sum 
of  $10,000,  which  was^a  fair  price  for  it;  that  the  defendantt^ 
purchased  in  good  faith  and  have  paid  all  the  purchase  money 
except  $2,000,  which  they  admit  to  bo  yet  unpaid ;  that  White 
owed  no  other  but  tliis  security^  debt  due  to  the  plaintiffs;  and 
of  the  existence  of  this  the  defendants  had  no  knowledge  at 
the  time  of  their  purchaee;  nor  had  they  any  reason  to  sus 
pect  a  fraudulent'purpose  in  the  bargainor,  because  he  had  a 
good  character  for  economy,  prudence  and  honesty  in  his  life 
and  dealings.  But  an  absolute  conveyance,  for  a  valuaWe 
consideration,  is  good,  even  notwitlistanding  the  intent  of  the 
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maker  to  defraud,  if  the  grantor  was  not  a  party  to  the  fraud 
and  bought  without  any  knowledge  of  the  corrupt  intent. 
Reiger  v.  Davis,  69  N.  C.  185;  Lassiter  v.  Davis,  64  N.  C. 
498.  The  deeds  being  good  upon  their  face,  and  the  jury 
having  negatived  fraudulent  intent  on  the  part  of  the  defen- 
dants, the  plaintiffs  have  failed  to  make  out  a  case,  and  the 
judgment  of  the  Superior  Court  dismissing  the  bill,  must  be 
affirmed. 

It  was  suggested  by  the  counsel  of  the  plaintiffs  that  they 
might  have  a  decree  for  the  amount  of  tlie  two  unpaid  notes, 
admitted  to  be  due  and  unpaid  by  the  defendants.  This  can- 
not be  allowed,  because  it  would  be  wholly  inconsistent  with 
the  frame  and  prayer  of  the  bill,  and  because  it  may  be  that 
the  unpaid  notes  have  been  assigned  for  value  to  third  persons. 
If  unassigned  they  may,  by  the  proper  action,  l)e  subjected  to 
the  plaintiffs'  debt. 

There  is  no  error. 

Per  CiRiAM.  Judgment  affirmed. 


STEPHEN   M.  THOMAS  c.   R.  H.  CAMPBELL. 

It  is  not  uecessary  to  the  regularity  of  a  summary  proceeding  for  the 
enforcement  of  an  agricultural  lien  under  the  statute,  that  a  summons 
should  be  issued  to  the  defendant. 

Tliis  was  a  Special  Proceedlno,  to  enforce  an  agricultural 
lien  under  the  statute,  heard  before  Buxton,  J.,  at  Fall  Term, 
1875,  of  the  Superior  Court  of  Kichmond  county. 

The  proceeding  was  instituted  before  the  Clerk  of  the  Su- 
perior Court,  no  summons  or  other  notice  having  been  served 
upon  the  defendant.  The  plaintiff  filed  an  affidavit  and  bond 
in  pursuance  of  the  provisions  of  the  statute,  jind  thereupon 


Digitized 


by  Google 


788  IN  THE  SUPREME  COURT. 

Thomas  v.  Campbell. 

tlie  clerk  issued  a  warrant  directing  tlie  sheriff  to  seize  tiie 
crop  upon  wliicli  the  lien  was  given.  The  sheriff  seized  the 
<?rop  and  duly  advertised  the  same  for  sale  on  the  6th  day  of 
December,  1875. 

On  the  30th  day  of  November,  1876,  tlie  Clerk  of  the  Sn- 
perior  Court,  at  the  instance  of  the  defendant's  counsel,  issued 
an  order  to  the  plaintiffs  to  appear  on  that  day  and  show 
cause  why  the  proceedings  should  not  be  dismissed  on  the 
grounds : 

1.  That  no  summons  was  issued  to  the  defendant. 

2.  That  the  requisites  of  the  statute  concerning  the  claim 
and  delivery  of  personal  property  had  not  been  complied 
with. 

3.  That  the  court  had  not  jurisdiction  of  the  subject  matter 
of  the  action. 

Upon  the  hearing,  after  argument,  the  proceeding  was  dis- 
missed, and  the  plaintiffs  appealed  to  the  Superior  Court. 

Upon  the  hearing  in  the  Superior  Court,  the  judgment  was 
affirmed  and  the  plaintiffs  appealed. 

Steele  cfe     Walker ,  Buahee  cfe  Bu^hee  and  Colcj  for   the  ap- 
pellants. 
ShaWy  Hinsdale  and  McNeill  cfe  McNeiUj  contra. 

Feabson,  C.  J.  Ilis  Honor,  after  some  discussion  in  re- 
gard to  other  points,  rests  his  decision  on  the  ground  "  a  pro- 
ceeding to  enforce  a  lien  on  crops  must  be  accompanied  with 
notice  to  the  party  affected."  By  this  we  suppose  his  mean- 
ing to  be  a  "  summons,"  because  that  is  the  first  ground  upon 
which  the  defendant  put  his  motion  to  dismiss. 

By  Statute,  see  Bat.  Hev.  ch.  65,  sec.  19,  it  is  enacted,  that 
any  person  who  makes  advances  either  in  money  or  provisions, 
to  enable  a  party  to  make  a  crop,  shall  have  a  lien  on  the 
crop,  provided  an  agreement  in  writing  is  executed  and  re- 
corded. 


Digitized 


by  Google 


JANUARY  TERM,  1876.  789 


Thomas  v.  Camfbbli.. 


Section  20  gives  a  summary  remedy,  if  the  party  who  has 
made  the  advances,  makes  aflBdavit  before  the  Clerk  of  the 
Superior  Court  that  the  cultivator  is  about  to  sell  or  dispose 
of  the  crop,  or  in  any  other  way  is  about  to  defeat  the  lien, 
accompanied  with  a  statement  of  tlie  amount  then  due.  The 
summaiy  remedy  is  that  the  Clerk  shall  thereupon  issue  a 
warrant  to  the  sheriff  commanding  him  to  seize  the  crop,  or 
so  much  thereof  as  may  be  necessary,  to  satisfy  the  amount 
sworn  to  in  the  aflBdavit,  and  after  due  advertisement,  sell  the 
same  for  cash,  and  pay  off  the  debt.  The  Act  then  provides 
that  the  cultivator,  may  within  thirty  days  after  the  sale  give 
notice  in  writing  to  the  sheriff,  accompanied  with  an  aflBdavit, 
that  the  amount  claimed  is  not  justly  due,  whereupon  it  shall 
be  the  duty  of  the  sheriff  to  hold  the  proceeds  of  sale,  sub- 
ject td  the  decision  of  the  court,  upon  an  issue  to  be  tried  at 
the  next  term  of  the  Superior  Court.  The  purpose  of  the 
statute  is  to  give  a  summary  remedy,  where  there  is  reason  to 
believe  that  the  cultivator  is  attempting  to  commit  a  fraud 
upon  the  lien  of  the  party  who  has  made  the  advances.  It  is 
clear  from  a  perusal  of  the  statute,  that  in  order  to  prevent 
an  attempted  fraud  it  was  the  intent  of  the  law  making  power 
to  dispense  \idth  a  summons  to  the  next  term  of  the  Superior 
Court,  and  to  allow  the  crop  or  so  much  thereof  as  was  nec- 
essary to  satisfy  the  debt,  which  is  required  to  be  set  out  in 
the  aflBdavit,  to  be  seized  and  sold  by  summary  process — 
leaving  the  cultivator  to  his  remedy  by  civil  action  in  case  he 
was  not  in  default,  and  also  by  indictment  against  the  party 
who  makes  the  aflBdavit,  in  case  it  be  false  in  regard  to  the 
fraud  charged  or  in  regard  to  the  amount  alleged  to  be  due. 

There  can  be  no  doubt  that  the  General  Assembly  may  in  its 
wisdom,  especially  to  prevent  fraud,  allow  a  summary  proceed- 
ing and  dispense  with  the  necessity  of  a  summons  to  the  next 
term  of  the  Superior  Court.  As  in  the  case  of  a  summary  judg- 
ment against  securities  for  an  appeal,  or  for  prosecution  or  for 
the  forthcoming  of  property  in  an  action  for  claim  and  delivery. 
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See  Haider  v.  Arendell  at  this  term,  furnish  full  analogies. 
The  cultivator  is  supposed  to  kuow  the  law  as  to  summajy 
proceedings. 

If  by  using  the  word  "notice"  instead  of  the  word  "sum- 
mons," which  is  the  word  used  by  the  counsel  of  the  defen- 
dant in  his  first  objection,  his  Honor  means,  that  the  clerk  had 
no  power  to  issue  the  warrant  unless  notice  of  the  application 
had  been  given  to  the  cultivator.  The  reply  is,  there  is  no 
provision  to  that  effect  in  the  act,  and  it  may  be  asked,  eui 
bono  ?  As  the  order  is  peremptory  to  tlie  clerk, — ^issue  the 
warrant  provided  the  proper  affidavit  is  filed.  If  the  culti- 
vator had  notice,  what  could  he  say  before  the  clerk  ?  That 
lie  had  not  sold  or  disposed  of  any  of  the  crop,  or  otherwise 
attempted  to  defeat  the  lien  ?  In  other  words,  deny  the  truth 
of  the  affidavit.  This  matter  the  clerk  has  no  power  to  try. 
Nor  could  he  deny  the  existence  of  the  debt.  The  clerk  had 
no  jurisdiction  to  try  the  question,  and  the  act  expressly  pro- 
vides a  mode  for  the  trial  of  that  issue.  Thus  it  is  Been,  that 
to  require  notice  of  the  application,  would  defeat  the  purpose 
of  the  act,  which  is  to  give  a  summary  remedy  in  order  to 
prevent  fraud  upon  the  lien  or  statutory  mortgage. 

It  has  never  been  supposed  that  a  Justice  had  jurisdiction 
of  an  action  to  recover  personal  property,  and  the  action  of  a 
mortgagee,  although  its  ultimate  object  may  be  to  obtain  pay- 
ment of  his  debt,  has  for  its  immediate  object  the  recovery  of 
the  mortgaged  property,  and  is  not  directly  founded  on  eon- 
tract,  but  on  the  riglit  of  possession.  The  amount  of  the 
debt,  therefore,  cannot  affect  the  jurisdiction.  Under  our  old 
system  a  Justice  had  exclusive  jurisdiction  of  an  action  on  a 
note  of  $100  or  less,  but  it  was  never  supposed  that  he  had 
jurisdiction  of  an  action  of  replevin  or  trover  to  recover  prop- 
erty mortgaged. 

There  is  error.     This  will  be  certified. 

Per  Cubiam.  Judgment  reversed. 
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WILLIAM  CLARKE  v.  D.  M.  WAGNER  and  others. 

In  an  action  for  the  recovery  of  land,  evidence  of  long  continued  pos- 
session and  claim  of  a  part  of  the  locus  in  quo,  consisting  of  dry  land, 
is  no  evidence  of  the  possession  of  another  part  of  the  heus  in  quo 
covered  with  water  adjoining  the  same ;  and  in  the  alMence  of  such 
evidence,  the  court  below  erred  in  allowing  the  jury  to  find  a  verdict 
in  favor  of  the  defendant  as  to  that  part  of  the  lom%  in  quo  covered 
with  water. 

Civil  actiok,  in  the  nature  of  Ejectment  tried  before 
FurcheSy  e/.,  at  the  Fall  Term,  1875,  of  Ibedell  Superior 
Court. 

In  support  of  his  title,  the  plaintiff  introduced  a  grant  from 
the  State  dated  in  1802,  on  a  survey  made  some  time  before 
that  date,  to  one  Samuel  Houston,  Sen.,  calling  for  fifty  acres 
of  land,  described  as  follows :  Beginning  on  a  stake,  the  up- 
per end  of  the  island,  thence  south  35°  east  fifty-three  poles 
to  a  stake,  the  lower  end  of  the  island  ;  thence  east  125  poles 
to  a  post  oak ;  thence  north  45  poles  to  a  black  oak ;  thence 
west  20  poles  to  Samuel  Houston's  old  corner ;  thence  with 
said  Houston's  line  west,  in  all  164  poles,  to  the  beginning, 
including  two  small  islands  in  said  river,"  and  describing  said 
land  as  lying  on  the  Catawba  river. 

Plaintiff  then  introduced  mesne  conveyances  from  the  said 
Samuel  Houston  down  to  himself. 

The  plaintiff  then  introduced  one  Clegg,  a  surveyor,  (who 
had  sm'veyed  the  land  in  the  grant,  and  also  the  adjacent  land 
claimed  by  the  defendant,  (see  plot^«<,)  who  testified  that 
he  commenced  his  survey  at  the  upper  end  of  island  No.  2, 
(there  being  two  islands  opposite  the  land  described  in  the 
grant,  lying  nearly  parallel  with  each  other  and  the  bank  of 
the  river,)  the  one  nearest  the  bank  being  designated  as  island 
No.  1,  and  the  one  farthest  from  the  bank  as  island  No,  2 ; 
that  he  ran  to  the  lower  end  of  island  No.  2  ;  that  the  courses 
corresponded  precisely  with  the  courses  of  the  grant ;  that  the 
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distance  was  greater  than  called  for — ^this  line  was  mn  on  the 
western  margin  of  said  island.  He  then  went  to  the  upper 
end  of  island  No.  1,  and  run  down  its  western  margin  to  the 
lower  end  of  the  same ;  that  the  coarse  of  this  line  Taries 
about  fourteen  degrees  from  the  call  of  the  grant,  and  the 
distance  was  greater. 

He  then  went  to  tlie  upper  end  of  island  No.  1,  and  ran 
down  till  he  came  opposite  the  upper  end  of  island  No,  2,  a 
distance  of  twenty  poles,  and  then  crossed  over  to  island  No. 
2,  and  run  along  its  western  edge  to  its  lower  end ;  that  tae 
course  of  this  line  corresponded  precisely  with  the  call  of  the 
grant,  but  the  distance  was  greater. 

That  he  then  commenced  at  the  lower  end  of  island  No.  2, 
and  run  to  a  post  oak,  on  the  main  land,  which  was  admitted 
by  the  plaintiff  and  defendant  to  be  the  third  comer  called  for 
in  the  Houston  grant;  that  the  course  of  this  line  varied  three 
degrees  from  the  call  of  the  grant,  and  the  distance  was 
greater. 

The  course  from  the  lower  end  of  island  No.  1,  also  varied 
three  degrees,  though  in  the  opposite  direction. 

He  then  run  to  the  black  oak  north,  and  that  the  line  cor- 
responded precisely  with  the  call  of  the  grant,  bnt  the  dk- 
tance  was  greater.  From  the  black  oak,  he  run  with  the  oH 
marked  line,  west,  to  the  upper  end  of  island  No.  1. 

The  plaintiff  then  introduced  one  R.  C.  Plott,  who  testified 
that  he  had  heard  old  man  George  Campbell,  now  dead,  say 
that  the  lower  end  of  Island  No.  2,  was  the  Houston  corner, 
and  one  Jacob  Parker,  who  testified  that  Mrs.  Campbell, 
under  whom  the  defendants  claim,  had  told  him  that  her 
beginning  comer  was  at  the  lower  end  of  Island  No.  2,  (bdng 
then  in  sight  of  said  point  and  pointing  to  it.)  The  defendant 
introduced  a  grant  to  the  heirs  of  one  Kyle,  dated  in  the  year 
1816,  and  showed  mesne  conveyances  from  the  heirs  of  Kyle 
to  themselves.  Said  grant  called  for  ^^  commencing  on  a 
Ktake,  the  lower  end  of  Houston  island,  then,  with  his  line, 
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past  his  comer,"  &c.  They  also  introduced  a  surveyor,  who 
stated  that  he  commenced  at  the  post  oak,  the  admitted  third 
comer  of  the  Houston  grant,  and  ran  along  an  old  marked 
line  to  a  white  oak,  in  the  river  bank,  which  was  marked  as 
fore  and  aft  and  across  to  a  point  about  5  poles  above  the 
lower  end  of  Island  No.  1 ;  that  he  blocked  the  white  oak 
and  post  oak  comers  and  four  other  trees  along  said  line,  in- 
cluding the  post  oak  comer ;  that  the  white  oak,  post  oak  and 
two  other  trees  corresponded  in  age  with  the  Houston  survey, 
and  one  with  the  age  of  the  Kyle  survey.  They  also  intro- 
duced one  Jno.  Davidson,  a  surveyor,  and  several  otlier  per- 
sons, who  testified  that  they  were  present  between  30  and  40 
years  ago,  when  the  surveyor  was  surveying  other  land  in  the 
neighborhood,  and  a  dispute  arose  between  Samuel  Houston, 
Jr.,  a  son  of  the  grantee  in  the  Houston  grant,  and  one  Craw- 
ford, as  to  whether  if,  the  second  line  of  the  Houston  grant 
was  run  out,  according  to  its  call,  it  would  come  out  at  the 
post  oak  comer  or  not,  and  to  settle  it,  Samuel  Houston,  Jr., 
took  the  surveyor  to  the  white  oak,  marked  afore  and  aft,  at 
the  bank  of  the  river,  and  set  his  compass  for  him  and  sighted 
to  the  lower  end  of  Island  No.  1,  and  told  him  to  ran  from 
them  and  by  the  post  oak.  The  surveyor  run  the  line  accord- 
ing to  the  sight  granted  him,  and  came  out  above  the  post  oak 
(4  or  6  poles.)  Houston  following  the  old  line  and  calling  to 
the  surveyor,  Davidson,  as  he  went  along,  that  he  was  leaving 
the  line,  said  Samuel  Houston,  Sr.,  had  formerly  been  one  of 
the  owners  of  this  land  ;  that  he  said  nothing  about  the  lower 
end  of  Island  No.  1,  being  the  comer,  but  set  the  compass  as 
above  stated. 

It  was  in  evidence  that  the  ground  between  tlie  post  oak 
comer  and  the  river  was  broken  and  wooded,  so  that  the 
river  could  not  be  seen  from  there.  That  tlie  distance  from 
the  white  oak  on  the  river  bank  to  the  lower  end  of  Island 
No.  2,  was  about  100  yards.  That  the  distance  from  the  said 
white  oak  to  the  line  running  from  the  lower  end  of  Island 
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No.  2  to  the  post  oak,  (the  greatest  width  of   tlie  disputed 
land  on  the  shore,)  was  110  yards. 

There  was  other  evidence  tending  to  show  that  the  mariced 
line  from  the  white  oak  to  the  post  oak,  was  the  line  sur- 
veyed and  marked  out  for  the  Houston  grant,  and  that  it  liad 
always  been  recognized  as  the  true  line  until  1862  or  1863. 

It  was  in  evidence  tliat  there  is  now  a  comer  of  an  old 
field  of  about  three-fourths  of  an  acre,  extending  from  the 
Kyle  tract  in  the  disputed  land  ;  and  several  of  the  children 
of  Elizabeth  Campbell,  under  whom  the  defendant*  claim, 
testified  that  the  same  had  been  cleared  for  forty  or  fiftj 
years,  and  that  their  mother  and  themselves  had  cultivated 
said  field,  including  the  part  in  the  disputed  land,  for  more 
than  twenty  years  previous  to  A.  D.  1860,  and  that  they  had 
cut  fire  wood,  rail  timber,  boaixis  and  shingles  off  the  remainder 
of  the  disputed  land  which  lays  between  the  field  and  the 
marked  line ;  that  the  old  line  of  marked  trees,  from  the 
white  oak  to  the  post  oak,  had  always  been  recognized  as  the 
line  between  the  Kyle  lands  and  the  Houston  lands.  That 
one  David  Clark,  under  whom  the  plaintiff  claimed ,  when  he 
owned  the  land  had  asked  permission  of  Elizabeth  Campbell 
to  set  his  fence  a  few  feet  below  the  white  oak,  on  the  dis- 
puted land,  to  get  to  a  bluff  on  the  river,  and  she  had  granted 
it.  It  was  further  in  evidence,  that  when  the  pres^it  defend- 
ants purchased  from  Elizabeth  Campbell,  they  went  after  the 
plaintiff  to  draw  the  writings  for  them,  and  that  on  returning 
with  them  to  the  house  of  Elizabeth  Campbell  he  liad  put  his 
hand  on  and  pointed  out  to  them  the  white  oak  on  the  river 
bank  as  a  line  tree  between  liim  and  Mrs.  CampbelL 

It  was  in  evidence,  on  the  part  of  the  plaintiff,  that  the  cul- 
tivation of  the  field,  which  ran  upon  the  disputed  land,  was 
suspended  several  years  before  A.  D.  1860,  and  that  long  be 
fore  that  tlie  fence  had  been  drawn  in,  leaving  out  that  part 
that  was  in  the  disputed  land,  and  the  plaintiff  himself  testi- 
fied that  he  had  not  known  of  any  cultivation  of  said  field  for 
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twenty  years  or  more ;  that  he  had  known  the  disputed  lands 
thirty-five  or  forty  years,  and  had  never  known  any  one  to  cut 
timber  or  wood  of  any  kind  upon  it  in  that  time. 

Plaintiff  further  testified  that  he  had  always  thought  that 
the  line  from  the  white  oak  to  the  post  oak,  as  marked,  was 
the  line  between  him  and  the  Campbells,  until  he  found  the 
Houston  grant,  in  1872,  tliough  he  always  thought  that  island 
No.  2,  the  lower  end,  was  his  comer.  That  his  deeds  all 
(jommence  at  the  post  oak,  and  run  around  the  other  way,  he 
not  having  ever  seen  the  Houston  grant  until  by  accident  he 
found  it  in  the  year  A.  D.  1872,  after  the  present  defendants 
had  purchased. 

The  court,  after  rehearsing  the  evidence,  instructed  the  ]my 
that  they  must  find  all  the  disputed  facts,  from  the  testimony, 
and  apply  them  to  the  law  as  given  them  by  the  court.  And 
in  doing  this,  it  was  proper  that  they  should  take  in  considera- 
tion the  arguments  and  theories  of  the  counsel  on  both  sides. 
That  it  was  agreed  by  both  sides  that  the  post  oak  was  the 
third  corner  called  for  in  the  grant.  But  the  parties  disputed 
as  to  where  the  second  comer  called  for  in  the  grant  was. 
That  the  plaintiff  contended  it  was  at  the  lower  end  of  island 
No.  2,  and  the  defendants  contended  that  it  was  at  the  lower 
end  of  island  No.  1,  and  that  was  a  question  for  them  to  de- 
termine. That  the  court  instructed  them  that  it  w^as  at  one 
or  other  of  these  points.  And,  as  a  matter  of  convenience, 
they  might  consider  that  question  first.  And  if  they  should 
find  that  it  was  at  the  lower  end  of  island  No.  1,  they  need 
go  any  further  with  their  enquiries,  as  a  line  ran  from  that 
point  to  the  post  oak  would  not  cover  any  land  in  possession 
of  the  defendants,  plaintiff  would  not  be  (^titled  id 
recover,   and  their   verdict  should    be    for  the   defendants. 

But  if  they  should  not  find  that  the  lower  end  of  Island 
No.  1  was  the  second  corner  called  for  in  the  grant,  and  that 
the  lower  end  of  Island  No.  2  was,  the  plaintiffs  line  would  be 
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a  true  and  direct  line,  from  that  point  to  the  Post  Oak,  noth- 
ing else  appearing,  and  plaintiff  would  be  entitled  to  recover, 
and  their  verdict  should  be  for  plaintiff.  But  defendants  fur- 
ther contend  that  if  you  find  that  the  lower  end  of  Island  No. 
2  is  the  second  comer  called  for  in  the  grant,  that  ther 
have  shown  a  line  of  marked  trees  extending  from  the  Post 
Oak  comer  west  to  the  river,  and  that  the  same  was  run  and 
marked  by  the  surveyor  in  making  the  survey  for  the  Hous- 
ton grant,  and  that  that  line  has  always  been  known  and  rec- 
ognized as  the  dividing  line  between  the  respective  ownere 
until  about  1872,  and  that  said  marked  line  is  the  tme  line, 
although  not  a  direct  line  from  the  lower  end  of  Islaitd  No. 
2  to  the  post  oak  comer.  And  the  court  instructed  the  jnnr 
that  if  they  should  so  find  the  facts,  that  as  this  was  the  loca- 
tion of  a  grant  from  the  State,  that  said  marked  line  would 
be  the  tme  line,  and  plaintiff  would  not  be  entitled  to  recover 
and  their  verdict  should  bo  for  the  defendant.  But  defend- 
ants also  further  contend  that  if  you  should  find  that  the 
lower  end  of  Island  No.  2  was  the  second  comer  called  for  in 
the  grant  and  should  not  find  the  marked  line  from  the  post 
oak  to  the  white  oak  was  the  true  line  under  the  instructions 
as  given  you,  that  they  have  shown  a  suflScient  advers  posses- 
sion to  give  them  title  and  to  defeat  the  plaintiff's  right  to 
recover.  And  upon  this  the  court  instmcted  the  jury,  that  as 
it  was  shown  that  this  land  had  been  granted  by  the  State  to 
either  Houston  or  Kyles,  that  if  they  found  as  a  fact  that  the 
defendants  and  those  under  whom  they  claim  had  had  an 
actual  advers  possession  of  the  land  in  dispute  for  twenty 
years,  that  this  would  defeat  the  plaintiff's  right  to  recover 
the  land  so  held  in  possession ;  and  if  tliey  further  found  that 
those  in  possession  were  claiming  up  to  the  marked  line  from 
the  post  oak  to  the  white  oak,  the  law  would  presume  posses^- 
sion  up  to  that  line  and  plaintiff  would  not  be  entitled  to  re- 
cover, although  he  might  originally  have  had  the  title  to  the 
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same.  That  this  possession  must  have  been  an  actual  posses- 
sion of  a  part  of  the  land  in  dispute — ^a  possession  of  other 
land  under  the  Kyles  grant  not  in  dispute  would  not  do, 
neither  would  the  occasional  cutting  board  timber,  &c.,  do. 
Biit  it  must  be  such  a  possession  as  farmers  in  that  neighbor- 
hood usually  have  of  land  they  cultivate.  Plaintiffs  ex- 
cepted : 

1st.  That  his  Honor  left  it  as  a  matter  of  fact  to  the  jury 
to  say  whether  the  second  corner  of  the  land,  included  in  the 
Houston  grant,  was  at  the  lower  end  of  Island  No.  1,  or 
lower  end  of  Island  No.  2,  when  he  ought  to  have  told  them, 
as  a  noatter  of  law,  that  it  was  at  the  lower  end  of  Island 
No.  2. 

2d.  That  his  Honor  told  the  jury,  in  effect,  that  if  the  line 
from  the  white  oak  to  the  post  oak  was  the  line  actually  run 
for  the  location  of  the  Houston  grant,  it  would  be  the  tnie 
line,  though  seemingly  located  there  by  mistake,  and  differing 
from  the  actual  call  of  said  grant. 

3d.  That  his  Honor  told  the  jury  that  as  the  defendants 
claim  up  to  a  known  marked  tree  (the  line  from  white  oak  to 
the  post  oak)  if  they  had  actual  possession  of  a  part  of  the 
land  between  the  line  from  the  white  oak  to  the  post  oak,  and 
true  line  from  the  lower  end  of  Island  No.  2,  to  the  post  oak, 
(supposing  that  to  be  the  true  line)  the  law  would  presume 
this  possession  to  be  a  possession  of  all  the  land  between  the 
two  lines  aforesaid,  sufficient  if  long  enough  to  bar  plaintiffs' 
claim  to  all  the  l«nd  between  said  lines. 

Verdict  and  judgment  for  defendants. 

Motion  for  a  new  trial.  Motion  disallowed.  Appeal  by 
plaintiff. 
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M,  L.  McCorkle,  B,  i^.  Armjield  and  Johnstone  Jones^  for 
tlie  appellant. 
Scott  cfe  CaldweU^  contra. 

Peabson,  C.  J.  The  statement  of  tlie  case  does  not  set  out 
with  distinctness  tlie  locvs  in  quo^  but  we  learn  from  it  and 
the  plat  and  the  statement  of  counsel  at  the  bar,  that  it 
composes  a  slip  of  dry  land  lying  between  a  direct  line  from 
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the  lower  end  of  Island  No.  2  to  the  post  oak  corner,  and  a 
line  of  marked  trees  from  that  comer  to  a  white  oak  on  the 
hank  of  the  river,  marked  as  a  "fore  and  aft;"  and  also  a 
parcel  of  land  covered  by  water.  In  regard  to  the  dry  land, 
there  was  evidence  of  a  long  continued  possession  by  those 
imdcr  whom  defendant  derives  title,  claiming  up  to  the  white 
oak  and  marked  line  to  the  post  oak.  There  was  conflicting 
evidence  as  to  how  long  this  possession  had  been  abandoned, 
to  which  his  Honor  seems  not  to  have  called  the  attention  of 
the  jury ;  but  supposing,  as  to  tliis  part  of  the  locm  in  qxio^ 
there  was  evidence  to  be  left  to  to  the  jury  ;  in  regard  to  the 
parcel  covered  by  water,  there  was  no  evidenre  whatever  of 
any  possession  or  of  any  definite  line  up  to  wlii(ih  claim  was 
made.  It  may  have  been  from  the  white  oak  do^^^l  the  river 
bank,  which  was  the  extent  of  the  possession,  or  fi'om  the 
white  oak  to  the  lower  entl  of  Island  No.  2  ;  or  to  the  island, 
by  an  extension  of  a  line  from  the  post  oak  to  the  white  oak, 
or  from  the  wliite  oak  to  the  lower  end  of  Island  No.  1, 
which  the  case  states  was  the  point  claimed  by  the  defendant. 

His  Honor  erred  in  allowing  the  jury  to  And  for  the  de- 
fendant in  respect  to  this  part  of  the  hcuH  in  quo.  There 
will  be  a  venire  de  novQ,  As  the  case  goes  back,  it  may  be 
well  observe  that  his  Honor  is  very  indefinite  on  the  question 
of  boundary,  which  is  the  main  purpose  of  the  action,  and  for 
this  the  plaintiff  lias  a  right  to  complain,  as  well  tis  for  error 
above  referred  to.  The  object  is  to  locate  the  Houston 
grant — it  begins  at  a  stake  at  the  upper  end  of  the  island^ 
thence,  &c.,  to  a  stake  at  the  lower  end  of  the  inland,  thence, 
"  including  two  small  islands." 

The  diflicult}'  arises  out  of  the  fact,  that  tlu*  grant  does  not 
designate  which  of  the  two  islands  is  meant  l)y  the  words,  a 
stake  at  the  upper  end,  and  a  stake  at  the  lower  end  of  "  the 
island."  This  is  the  governing  fact  in  the  case,  and  ought  to 
have  been  distinctly  left  to  the  jury,  with  instnictions  to  con- 
sider all  of  the  evidence  and  the  surroundings  of  the  case, 
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including  the  marked  line  trees  and  comers,  and  the  plot  an- 
nexed to  the  grant,  the  tradition  of  old  persons,  the  land  and 
the  nature  of  the  river ;  were  the  islands  permanent  or  liable 
to  change  by  washing  away  atone  place  and  gaining  at  anothw, 
and  other  like  matters. 

His  Honor  was  at  liberty,  by  way  of  illustration  imd  to  aid 
the  jury,  to  say  the  grant  includes  two  islands.  If  you  adopt 
No.  1,  how  can  you  include  both  islands?  On  the  odier  hand, 
there  are  certain  marked  line  trees  that  cannot  be  reconciied 
with  a  comer  at  the  lower  end  of  No.  2.  How  can  you  adopt 
No.  2  ?  and  he  ought  then  to  have  added:  Can  a  solution  of 
this  difSculty  be  found  in  the  supposition  that  since  1790,  the 
upper  part  of  No.  2  has  washed  off  and  there  has  been  an 
accretion  at  the  lower  end  ?  If  the  jury  find  that  No.  1  is 
the  island  meant,  the  verdict  should  be  in  favor  of  the  defen- 
dant. If  the  jury  find  that  No.  2  is  the  island  meant,  then 
the  court  instructs  them:  The  l)eginning  corner  of  the  grant 
is  at  a  point  wliich  was  the  upper  end  of  the  island  at  the  date 
of  the  survey,  1790,  and  the  second  comer  is  at  a  point  which 
was  the  lower  end  of  the  island  at  that  date,  and  the  line 
must  be  run  from  the  second  comer,  wherever  the  jury  may 
fix  it,  directly  to  the  post  oak,  an  agreed  corner. 

Pee  Curiam.  Venire  de  novo. 


JOSEPH  H.  ETHERIDGE  and  others  p.  MELFORD  VERNOY. 

A  assigned  to  B  a  portion  of  a  note,  specifying  the  sum  aassigned ;  sob- 
seqnently  A  assigned  to  C  another  part  of  the  same  note,  likewiie 
designating  the  same :  Held,  that  B  took  the  sum  assigned  to  him  ia 
severalty,  and  was  entitled  to  be  paid  out  of  the  proceeds  of  the  note, 
before  0.  could  claim  any  part  thereof. 

Civil  Action  in  the  nature  of  a  Bill  in  Equity,  heard  upon 
exceptions  to  the  report  of  the  Clerk  of  this  court,  to  whom 
the  case  was  referred  at  the  last  (June)  Term. 
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The  Clerk  filed  the  following  report :  "  In  obedience  to 
the  order  of  the  court  directing  the  Clerk  to  inquire  and  re- 
port upon  the  respective  rights  of  the  plaintiffs  inter  ae^  in 
the  funds  derived  from  the  sale  of  the  lands  in  said  cause, 
reports  that  the  assignment  of  Lewis  T.  Bond,  in  the  Vemoy 
note  to  the  amount  of  $2,515.74,  to, the  plaintiff,  H.  A.» Ben- 
bury,  administratrix  of  John  A.  Benbury  deceased,  was  made 
before  the  assignment  to  the  plaintiff  Etheridge.  He  thiere- 
fore  finds,  that  the  plaintiff  H.  A.  Benbury's  claim  is  entitled 
to  be  paid  first  out  of  said  fund  with  interest  thereon  from 
February  16th,  1867,  the  date  of  the  assignment. 

The  following  exliibits  accompany  the  report  of  the  Clerk : 

A. 
I.  Lewis  T.  Bond,  have  for  value  received,  transferred  and 
assigned  to  H.  A.  Benbury,  administratrix  of  John  A.  Ben- 
bury  with  will  annexed  of  John  A.  Benbury,  deceased,  twenty- 
five  hundred  and  fifteen  dollars  and  seventy-four  cents  of  a 
bond  given  by  Melf ord  Vemoy  to  me  dated  26th  day  of  Feb- 
ruary, 1866,  and  due  two  years  after  date,  bearing  interest 
from  date,  which  said  bond  is  in  the  possession  of  L.  S.  Webb 
and  secured  by  a  mortgage  bearing  even  date  with  said  bond 
and  recorded  in  the  Register's  office  of  Bertie  county,  and  I 
do  hereby  authorize  and  empower  the  said  H.  A.  Benbury  or 
his  executors  and  assigns  to  use  my  name  for  the  collection  of 
the  same  in  any  proceeding  in  law  or  equity  which  may  be 
necessary  for  that  purpose,  and  for  me  and  in  my  name  to 
grant  and  receipt  or  acquittance  for  the  amount  hereby  trans- 
ferred or  assigned,  which  said  sum  is  to  bear  interest  from 
date.  Witness  my  hand  and  seal,  this  16th  day  of  February; 
1867. 

(Signed)  LEWIS  T.  BOND,  [Sbal.] 

B. 
I,  Lewis  T.  Bond,  have,  for  value  received,  transferred  and 
assigned  to  Joseph  H.  Etheridge  and  William  T.  Sutton,  sum- 
61 
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vhdng  trustees  of  David  Outlaw,  thirty-three  hundred  and 
seventeen  17-100  dollars  of  a  bond  given  by  Melford  Vemoy, 
to  me,  dated  the  26th  day  of  February,  1866,  and  due  two 
years  after  date,  bearing  interest  from  date,  which  said  bond 
is  in  possession  of  L.  S.  Webb,  and  secured  by  a  mortgage 
bearing  even  date  with  said  bond,  and  recorded  in  the  Eeg- 
ister's  office  of  Bertie  county.  And  I  do  hereby  authorize 
and  empower  the  said  Joseph  H.  Etheridge  and  William  T. 
Sutton,  trustee,  &e.,  their  executors  and  assigns,  to  use  my 
name  for  the  collection  of  the  same,  in  any  proceeding  in  law 
or  equity,  wliich  may  be  necessary  for  this  purpose  and  for 
me  and  in  my  name  to  grant  and  receipt  or  acquittance  for 
the  amount  hereby  transferred  or  assigned,  which  said  sum  is 
to  bear  interest  from  this  date. 

Witness  my  hand  and  seal  this  18th  Feb'y,  1867. 

[Signed]  LEWIS  T.  BOND,  (Skal.) 

The  counsel  for  the  plaintiff,  Etheridge,  excepted  to  the 
finding  of  the  Clerk,  claiming  "  that  the  plaintiffs  are  enti- 
tled equally  pro  rata  to  the  fund  in  question. 

Smith  db  Strong  and  D,  M.  Cari'^r^  for  the  plaintiffis. 
No  counsel  contra^  in  this  court. 

Peabson,  C^  J.  We  think  the  view,  taken  by  the*  Clerk  of 
the  question  made  by  the  exception,  is  correct.  The  legal 
effect  of  the  assignment  of  Bond,  was  to  vest  in  Beubnry  a 
specific  sum  in  the  note  of  Vernoy,  to  which  Benbury  was 
entitled  in  severalty,  leaving  the  residue  of  the  amount  of  the 
note  in  Bond,  to  be  enjoyed  by  him  or  his  assignee  in  sev- 
eralty, after  taking  out  the  specific  sum  assigned  to  Benbury. 
So  the  idea  of  having  a  "  tenancy  in  common,"  has  nothing 
to  rest  on,  and  Etlieridge,  who  took  an  assignment  of  another 
specific  sum  after  the  assignment  to  Benbury,  stands  in  tlie 
shoes  of  Bond. 

Exception  overruled  and  report  confirmed. 

Per  CtTBiAM.  Judgment  accordingly. 
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PROCEEDINGS  OF  THE  BAR  AND  THE  COURT 
UPON  THE  DEATH  OF  HON.  WILLIAM  A. 
GRAHAM. 

At  a  meeting  of  the  members  of  the  Bar,  heH  m  the  rooms* 
of  the  Supreme  Court  to-day,  (Augjust  l^h,  1876>)  for  the* 
purpose  of  expressing  their  sense  of  sc«row  on  account  of  the   ^ 
death  of  the  late  Hon.  Wm.  A.  Graham,  wi  motion,  the  Hon. 
Bartholomew  F.  Moore  was  called  to-  the  chair,,  and  Charles  , 
M.  Bnsbee,  Esq.,  appointed  Secretary. 

On  motion,  Hon.  William  H.  Battle,  Hon.  Wm.  B.  Rod- 
man and  Hon,  A.  S.  Merrimcni,  were  appointed  a  committee 
to  draft  suitable  resolutions,  expresdve  of  the  sense  of  the 
meeting. 

The  committee  reported  the  following  resolutions  :  (See 
the  resolutions  presented  to  the  court  by  Attorney  General 
Hargrove.) 

Judge  Battle,  in  submitting  the  resolutions,  referred  in  ap-  ' 
pFopriate  terms  to  the  unsullied  record  of  the  deceased  as  a 
lawyer ;  and  after  remarks  by  George  H.  Snow,  Esq.,  Chief 
Justice  R.  M.  Pearson,  R.  C.  Badger,  Esq.,  S.  A.  Ashe,  Esq.,. 
D.  M.  Carter,  Esq.,  Judge  E.  G.  Reade,  Hon.  W.  N.  H.. 
Smith  and  Judge  G.  W.  Brooks,  the  resolutions  were  unani- 
mously adopted. 

On  motion,  the  Attorney  General  was  requested  to  present 
the  resolutions  to  the  Supreme  Court,  on  August  13th,  at  12. 
o'clock,  M. 

On  motion,  it  was  resolved,  that  the  naenibers  of  the  legal 
profession  assemble  in  the  Supreme  Court  room  at  3:80  to- 
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morrow  afternoon,  for  the  purpose  of  receiving  the  remain* 
of  Gov.  Graham.at  the  gate  of  tlie  capitol. 

B.  F.  MOORE,  Chairman. 
C.  M.  BUSBEE,  Secretary. 

August  13th. 

Tlie  Court  met:  Present,  Chief  Justice  PearBon,  end 
Justices  Reade,  Rodman,  Settle  and  Bynum. 

Attorney  General  T.  L.  Hargrove  arose  and  addraosed  the 
Court  as  follows : 

"May  rr  please  your  Honobs  :  The  death  of  William  Alex- 
rander  Graham,  one  of  North  Carolina's  most  honorable,  pa- 
ttriotie  tod  distinguished  sons,  was  the  occasion  of  a  meeting 
i«f  inemters  of  the  Bar  of  the  State  on  yesterday.  That 
meefing  ^wn&nimonsly  adopted  these  resolves  and  requested 
:thatf  sh^vlA  #a  t<Mlay  present  them  to  this  Court,  and  move 
ithat  your  J|«ii<n  .^rder  them  to  be  entered  upon  your  records. 
.1  now  make  ihsit  motion.  And  in  performing  this  solemn 
duty,  it  may  not  be  improper  for  me  to  say  that  I  have  been 
acquainted  ior  a  long  time  with  tlie  deceased,  he  having 
practiced  iin  my  native  eo^nty  sinc^  my  earliest  recollection 
of  theiBar.  J  have  been  associated  with  him  in  the  trial  of 
causes  and  have  appeared  on  opposite  sides  to  him.  He  was 
universally  i respected  as  afaithfiil  counsellor  to  his  clients,  an 
honorable  and  lughrtoned  gentleman,  an  able,  learned  and 
successful  lawyer.  JBut  his  great  and  good  example  as  a  man, 
a  lawyer  and  a  statesman,. is itoo  well  known  to  all  North  Car- 
olina and  the  whole  nation  i to  need  that  I  should  declare  his 
excellencies.  I  sincerely  concur  ,in  the  sentiments  of  these 
resolutions  and  join  in  the  general  sorrow  for  his  loss. 

BESOLUnONB. 

The  members  of  the  legal  profession  assemUed  for  the 
purpose  of  expreeising  their  esteem  and  affection  fen*  the  Hod. 
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William  A.  Graham,  and  their  sense  of  the  loss  which  they, 
in  common  with  the  whole  State,  have  sustained  by  his  death, 
do  resolve : 

1.  Besoloed,  That  we  find  in  the  Hon.  William  Alexander 
Graham  a  bright  example  of  all  the  virtues  of  a  private  citi- 
zen, as  well  as  an  illustration  of  the  able  and  faithful  per- 
formance of  all  the  duties  of  professional  and  official  life. 

2.  Hesolvedy  That  as  a  member  of  the  bar  he  was  diligent 
and  careful  in  the  preparation  of  his  causes,  able  and  skillful 
in  an  argument,  kind  and  considerate  to  his  fellow  members, 
and  courteous  and  respectful  to  the  court. 

8.  Hesolvedy  That  as  a  public  officer,  whether  of  his  own 
State  or  the  United  States,  he  was  always  equal  to  the  occa-* 
sion,  filling  the  many  high  offices  to  which  he  was  called,  with 
unswerving  fidelity  and  distinguished  ability. 

4.  Resolved^  That  as  a  proper  tribute  of  respect  to  our  de- 
ceased brother,  whom  many  of  us  loved  and  all  respected,  it 
is  requested  that  these  resolutions  be  presented  to  the  Supreme 
Court,  with  a  request  that  they  may  bo  entered  upon  the  min- 
utes of  the  court. 

5.  Hesolvedy  That  a  copy  of  these  resolutions  be  sent  to 
the  family  of  the  deceased  by  the  chairman. 

6.  Hesolvedy  That  a  copy  of  tlie  proceedings  of  this  meet- 
ing be  furnished  for  publication  in  all  the  city  papers. 

7.  Hesolvedy  That  the  chairman  be  requested  at  his  conve- 
nience to  select  a  member  of  the  bar  to  deliver  an  address 
upon  the  life  and  character  of  our  deceased  brother. 

Chief  Justioe  Psabson  responded  as  follows  : 

The  Associate  Justices  concur  with  me,  in  expressing  the 
opinion,  that  we  all  heartily  approve  of  the  resolutions  passed 
at  the  meeting  of  the  members  of  the  legal  profession,  and  it 
is  ordered  that  the  resolutions  be  entered  upon  the  records  of 
this  court. 
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William  A.  Graham  was  a  great  man.  After,  bj  his 
prudence,  good  conduct,  application  and  talents,  acquiring  a 
reputation  at  home,  he,  by  the  same  means,  acquired  a  na- 
tional reputation,  of  which  his  native  State  has  a  right  to  be 
proud. 

The  Reporter  of  the  Court  will  put  all  of  the  proceedings 
in  an  appendix  to  the  Reports. 
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ABATEMENT. 

1.  Where  a  cause  of  action  survives,  the  action  does  not  abate  by 
the  death  of  the  plaintiff  ipso  /acto^  but  onlj  upon  the  appli- 
cation of  the  party  aggrieved;  and  then  only  in  the  discretion 
of  the  court,  and  in  a  timo  to  be  fixed,  not  less  than  six  months, 
nor  more  than  one  year  from  the  panting  of  the  order.  Mooi*e 
N.  a  B,  B.  Co.,  528. 

fL  Where  a  plaintiff,  during  the  pendency  of  an  action  assigned  his 
interest  therein  to  a  third  party,  and  then  died :  EMy  (the 
cause  of  action  surviving,)  that  the  court  below  did  not  err  in 
permitting  the  record  to  be  amended,^so  as  to  make  the  assignee 
a  party  plaintiff.     Ibid. 

■9.  The  statute  prescribes  no  time  in  which  such  lunendments  shall 
be  made>;  and  the  court  may,  in  its  discretion,  allow  it  any  time 
J^fore  the  action  has  abated.    Ibid. 

ACCOUNT. 

Where  an  account  has  been  stated  between  the  parties,  and  there  is 
no  dissent  thereto  within  a  reasonable  time,  it  will  ^  presumed 
that  the  account,  as  stated,  is  correct.  When  the  assent  of  a 
party  thus  appears,  the  balance  struck  becomes  an  original  de- 
mand, and  amounts  to  an  expross  promise  to  pay  the  actual  sum 
stated.  The  balance  of  the  account  stated  is  principal ;  and  the 
account  cannot  be  re-examined  to  ascertain  the  items,  unless 
for  alleged  fraud  or  mistake.  Hawkins  d  Co.  v.  Lonff^  781. 
See  Co-partnec8.  1,  2; 

Executors  and  Administrators,  3; 
Guardian  as4  Ward.  3,  4; 
Rents,  1,  2. 

ACTION. 

1.  A  was  indebted  to  B  by  account  in  1S56;  B  transferred  the 
same  to  C.  Afterwards,  and  within  three  years  before  nction 
was  brought,  A  verbally  promised  G  to  pay  the  account.  This 
promise  was  made  subsequent  to  the  adoption  of  C.  0.  P.  In 
an  action  brought  by  C  upon  the  account:    It  uas  hdd,  that 
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the  assignee  could  only  declare  upon  the  promise  made  to  him; 
and  that  aa  no  promise  had  been  made  in  writing  within  three 
years  before  action  brought,  the  action  could  not  be  main- 
tained.   Fleming  y.  Btaton^  208. 

2.  Every  presumption  is  made  against  against  a  wrong  doer:  Tk&n- 
fore^  where  in  an  action  upon  a  note,  the  defendant  relied  upon 
the  statute  •f  limitations,  and  it  was  in  oyidence  that  he  had 
obtained  possession  of  the  note  by  means  of  threata,  and  he 
failed  to  produce  it  upon  the  trial,  and  introduced  no  eridence 
to  show  that  it  was  not  under  seal:  R  woi  hddy  that  the  court 
below  committed  no  error  in  ruling  that  the  plaintiff  was  en- 
titled to  recover,     LewU  v.  Latham^  288. 

8.  A  holds  a  prommissory  note  for  the  payment  of  money  on  B; 
B  pays  off  the  note  to  A,  but  does  not  talce  it  np,  nor  does  be 
take  a  receipt  or  other  ^acquittance :  Bdd,  that  B  cannot 
maintain  an  action  against  A  to  have  the  note  delirered  np  to 
be  cancelled.    MereantUe  Bank  of  NarfoObY,  PitUgrew,  826. 

4.  In  a  suit  on  such  note  against  B  and  others,  endorsers,  by  A, 
the'endorsee,  to  which  B  pleaded  pajrment  and  demanded  in  hii 
answer  that  the  note  should  be  delvrered  up  to  be  cancelled: 
Eeld^  that  notwithstanding  such  demand,  the  plaintiff  A  had  a 
riffht  to  take  a  judgment  of  non-suit  if  he  so  elected,  as  to  B. 

See  Abatement,  1 ; 
Agreement,  2 ; 
B.Ils,  Bonds,  ftc,  3.  4; 
Courts  of  Probate,  3. 

ACTION  FOR  THE  RECOVERY  OF  LAND. 

See  Costs,  2; 
Evidence,  S; 
Practice,  Civ., 
Stat.  Limitations,  1. 

ADMISSIONS,  CONFESSIONS,  Ac. 

1.  The  court  below  does  not  err  in  refusing  to  rule  out  the  admii 

sions  of  the  defendant  on  the  ground  that  they  were  obtained 
by  undue  influence,  where  it  appears  by  the  examination,  pre- 
liminary to  the  admission  of  such  evidence,  that .  no  snch  in- 
fluence was  Used.     iSto^v.  i^idb^  187. 

2.  The  declarations  of  the  defendant  made  after  the  commiasion  of 

the  alleged  offence  are  not  competent  evidence  in  bis  favor, 
unless  they  become  a  part  of  the  resge$tm.    lUd, 
See  Evidence,  Crim.,  2,  7. 
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AFFTOAVrrS. 

1.  An  affidavit,  certified  by  the  Clerk  of  a  Chancery  Court  of  an- 

other State,  without  having  the  testimonial  of  the  Judge  of 
said  Court,  that  the  person  so  professing  to  be  Clerk  was  such 
officer,  and  that  he  had  authority  to  administer  oaths,  is  not  so 
legally  authenticated  as  to  authorize  a  Judge  of  this  State  to 
act  under  it.    Jfioesa  t.   Oalioway,  81. 

2.  An  affidavit  in  an  action  upon  a  contract  for  the  recovery  of 

money,  alleging  **that  the  said  T.  J.  is  about  to  remove  from 
the  State  of  North  Carolina,  to  become  a  resident  of  the  State 
of  Virginia,^'  is  not  sufficient  to  warrant  an  order  of  arrest  of 
the  defendant.  Hathawciy  v.  Harrdl^  888. 
8.  The  affidavit  must  show  the  grounds  upon  which  the  belief  of 
the  plaintiff  is  based,  in  order  that  the  Court  may  judge  the 
reasonableness  thereof.  Und, 
See  Arrest. 

AFFRAY. 

Where,  upon  the  trial  of  an  indictment  against  A  and  B  for  an 
affray,  it  was  in  evidence :  That  A  had  gone  to  the  front  gate 
of  B^s  premises,  and  an  altercation  having  arisen  between  them, 
B  had  ordered  A  to  leave,  and,  upon  his  refusal  to  do  so,  had 
gone  to  his  house,  some  forty  yards  distant,  and  procured  his 
pistol,  and  come  back  to  the  gate  with  it  in  his  hand,  A  in  the 
mean  time  having  left  the  gate  and  walked  off  some  .thirty 
yards.  Upon  seeing  B  with  the  pistol  in  his  hand,  A  returned 
defying  at  the  same  time  B  to  shoot,  and  B  did  shoot  him  in 
the  leg:  It  was  held,  that  it  was  not  error  to  charge  the  jury, 
that  in  any  view  of  the  case  the  defendants  were  both  guilty. 
State  Y.  Daumingy  184. 

AGENTS. 

1.  The  authority  of  an  agent  to  collect  debts,  in  the  absence  of  evi- 
dence of  the  special  employment  of  the  agent,  or  the  general 
usage  of  the  business,  or  the  habits  of  dealing  between  the 
parties,  raising  a  presumption  to  the  contrary,  does  not  imply 
an  authority  to  release  a  debt.  Herring  dk  FcvrreU  v.  Ebtten- 
dorff  d  Hashagan,  588. 
See  Execution  Sale. 

AGREEMENT. 

1.  Whether  a  sale  of  trees  for  saw  logs,  carries  anything  more  thaa 
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the  body  of  the  tree,  in  the  absence  of  a  special  tgreem&it  to 
the  contrary,   Quere  t    Bellamy  v.  Pippin^  46. 

2.  Where  A  hired  a  horse  to  B,  upon  an  express  contract  that  B 

should  retnm  the  same  at  a  specified  time  in  as  good  condition 
as  she  then  was,  and  should  he  fail  to  do  so,  B  was  to  pay  A  a 
specified  sum  as  the  price  of  the  horse,  and  B,  after  the  time 
specified  returned  the  horse,  which  had  been  greatly  injured; 
in  an  action  brought  by  A  against  B  to  recover  the  price :  R 
woi  held,  that  the  acceptance  of  the  horse  by  the  plaintiff  did 
not  necessarily  constitute  a  recission  of  the  contract  or  a  waiver 
of  the  right  to  recover  thereunder :    AiuHn  v  Miller^  274. 

3.  It  wu  further  heU  that  the  plaintiff  having  subsequently  sold 

the  horse,  that  the  price  received  should  be  credited  upon  the 
judgment  recovered  of  the  defendant  in  the  action.  Ihid, 
4.  A  agreed,  in  consideration  of  the  use  of  hb  farm,  to  board  B, 
his  father-in-law ;  no  time  being  fixed  upon  when  such  board- 
ing was  to  cease,  B  continued  to  board  with  him  until  hia,  B's 
death.  For  several  months  preceding  B's  death,  he  was  very 
ill,  requiring  constant  nursing,  day  and  night,  so  that  A  and 
his  family  were  put  to  much  trouble  and  expense.  In  an  action 
by  A  against  the  administrator  of  B  to  recover  for  the  extra 
trouble  and  expense  consequent  on  B^s  helpless  condition 
during  his  sickness,  as  upon  a  quantum  meruit :  It  was  M^ 
(1.)  That  the  agreement  must  be  taken  to  have  been  to  board 
B  from  the  date  thereof,  up  to  the  time  of  his  death : 
5.  (2.)  That  his  Honor,  on  the  triul  in  the  court  below,  did  not  err 
in  his  charge  to  the  jury,  that  if  A  did  not  intend,  while  the 
extra  services  were  being  rendered,  to  make  a  charge  against 
B  therefor,  he  could  not  afterwards  do  so.  Peele  v.  WAUe^  480. 
See  Agricultural  Lien,  1. 

AGRICULTURAL  LIEN. 

1.  An  agreement  in  writing  or  deed,  which  purports  on  its  face  to 

be  an  agricultural  Hen,  only  for  future  advances,  cannot  be 
supported  as  a  mortgage  (as  against  a  purchaser,)  for  a  differ- 
ent purpose,  and  founded  on  a  consideration  not  expressed, 
but  concealed  or  disguised  in  the  deed.     Clark  v.  Farrar^  588. 

2.  In  order  to  create  a  valid  agricultural  lien,  under  the  Act  of  the 

General  Assembly,  it  must  appear: 

(1.)  That  the  advances  must  be  money  or  supplies. 

(2.)  They  must  be  made  to  the  person  engi^^,  or  about  to 

engage,  in  the  cultivation  of  the  soil. 
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(3.)  They  must  be  made  after  the  agreeme&t  is  perfected. 
(L)  They  must  be  made  to  be  expended  in  the  cultivation  of 
the  crop  during  that  year. 

(5.)  The  lien  must  be  on  the  crop  of  that  year,  made  by  reason 
of  the  advances  so  made.  Ihid. 
3.  It  is  not  necessary  to  the  regularity  of  a  summary  proceeding 
for  the  enforcement  of  an  agricultural  lien  under  the  statute, 
that  a  summons  should  be  issued  to  the  defendant.  Thomas  v. 
CampbeU,  787. 

A3IENDMENT. 

1.  The  power  of  amendment  extends  only  so  far  as  to  make  the 

record  speak  the  truth ;  and  the  record  cannot  be  so  amended^ 
as  to  show  what  oitgJU  to  have  been  done,  but  only  what  tcan 
done.     Wolfe  v.  Datis^  597. 

2.  It  is  not  error  for  the  court  below,  in  an  action  for  unliquidated 

damages,  to  permit  the  plaintiff  to  amend  his  complaint,  by 
decreasing  the  amount  claimed,  to  a  sum  less  than  five  hundred 
dollars,  in  ocder  to  oust  the  jurisdiction  of  the  United  States 
Courts.     Spiers  v.  HaUtead^  Haines  dk  Co,j  620. 
See  Abatement,  3. 

APPEAL. 

1.  Where  upon  an  appeal  to  this  court,  it  appears  that  the  appellant 

has  failed  to  prepare  and  serve  upon  the  appellee  a  statement 
of  the  case,  within  the  time  prescribed  by  the  statute,  and  ob- 
jection is  taken  by  the  appellee  on  that  ground,  the  appeal  will 
be  dismissed,  unless  there  has  been  a  waiver  of  the  irregularity. 
Upon  a  motion  to  dismiss  the  appeal  in  such  case,  this  court 
cannot  hear  contradictory  evidence,  and  the  motion  will  be 
allowed  if  the  waiver  is  denied,  unless  it  appear  from  the  affi- 
davits filed  by  the  appellee,  that  there  has  been  such  a  waiver. 
Adams  y.  Beeves^  106. 

2.  If  in  such  case  there  be  a  waiver,  and  the  parties  fail  to  agree 

upon  a  statement  of  the  case  upon  appeal,  and  the  presiding 
Judge  goes  out  of  office  before  settling  the  case,  the  only 
remedy  is,  to  remand  the  case  for  a  new  trial.     Ibid, 

8.  It  is  not  sufficient  for  a  defendant,  for  the  purpose  of  perfecting 
an  appeal  from  the  judgment  of  a  Justice  of  the  Peace,  to  the 
Superior  Court,  to  show  that  when  the  case  was  called  for  trial 
on  the  3d  of  October,  1874,  it  was  continued  at  the  instance  of 
his  co-defendant  until  the  16th  day  of  the  same  month ;  that 
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on  the  Baid  8d  of  October,  another  case  in  which  he  was  also 
defendant,  and  which  involyed  the  same  merits,  was  tried  and 
judgment  rendered  against  him,  from  which  judgment  his  at- 
torney appealed ;  and  that  then  and  there,  in  the  presence  of 
the  plaintifE^  his  attorney  ga^e  notice  to  the  Justice,  that  if 
neither  his  client  nor  himself  could  be  present  at  the  trial  oa 
the  16th,  and  if  judgment  should  be  rendered  in  favor  of  the 
plaintifE^  he  requested  the  Justice  to  make  this  entry:  **  An 
appeal  prayed  by  the  defendant  H  alone,  uid  granted  as  to 
him."  That  he  did  not  know  whether  the  plaintiff  heard  this 
notice  or  not.  The  requirements  of  the  State  regulating  ap- 
peals are  plain  and  simple,  the  neglect  of  which  should  bo 
longer  receive  the  indulgence  of  the  courts.  Chraen  t.  Eobfoody 
284. 

4.  Where,  upon  an  appeal  to  this  court  from  the  judgment  of  the 

court  below,  upon  an  indictment  for  murder,  no  error  is  as- 
signed, and  the  court,  after  a  careful  examination  of  the  record, 
is  unable  to  discover  any  error,  the  judgment  of  the  court 
below  must  be  aflirmed.    8tate  v.  PoweU,  270. 

5.  Where,  upon  an  appeal  to  this  court,  it  appears  that  the  subject 

matter  of  the  action  has  been  disposed  of,  and  the  only  matter 
involved  is  a  question  as  to  coats,  the  appeal  will  be  dis- 
missed. JSftate  V.  JSich.  (ft  Dan.  BaUroad  Oo.^  287. 
6*  An  appeal  does  not  lie  from  the  Superior  to  the  Soprmne  Coart, 
upon  the  refusal  of  the  Judge  below  to  pass  upon  the  compe- 
tency of  evidence  and  its  materiality,  especially  before  the 
the  trial.     WoXlinqton^,  Mawt/ffonury^  872. 

7.  When  an  appeal  from  the  Superior  Oourt  is  perfected,  the  Judge 

below  has  no  farther  jurisdiction  of  the  matter.  McBm^^ 
Commas  of  New  Ednowr,  415. 

8.  Where,  upon  an  appeal  to  this  court,  the  appellant  fails  to  pre- 

pare a  case  and  serve  it  upon  the  adverse  party,  as  required  by 
the  provisions  of  the  Code  of  Civil  Procedure,  **  the  Uberalff^- 
ties  among  the  mewSben  of  the  tar  in  this  dUtrict^*^  in  such  caaea 
is  not  sufficient  ground  to  warrant  a  writ  of  eertkrarL  Fte 
A  Shober  v.  Eutehineon^  482. 

9.  It  is  error  in  the  court  below,   to  grant  an  appeal  from  tbe 

refusal  of  his  Honor  to  grant  a  motion  made  by  defendant,  to 
dismiss  the  proceedings;  an  appeal  thus improvidently granted 
will  be  dismissed  in  this  court.    MiUihdt  v.  SSXtwm^  488. 

10.  When  a  motion  to  dismiss  the  proceedings  is  overruled  below, 
his  Honor  should  proceed  with  the  trial,  leaving  the  parties  to 
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save  their  rights  by  exception ;  so  that  when  final  judgment  is 
rendered,  the  appeal  will  present  to  this  court,  the  questions 
raised  upon  the  trial,  as  well  as  the  motion  to  dismiss.     Ibid, 

11.  Where,  upon  an  appeal  to  this  court,  no  error  is  assigned,  and 
there  is  no  error  apparent  upon  the  record,  the  judgment  of 
the  court  below  will  be  afSrmed.  Sio^sen^  Uthetueof  Clayton 
V.  Svmmey^  851. 

12.  A  miotion  to  dismiss  an  appeal,  b^aUse  !t  does  imt  appear  that 
a  case  had  been  made  and  served  as  prescribed  by  the  Code  of 

Civil  Procedure,  will  not  be  granted,  when  an  opposing  counsel 
states  on  oath,  in  this  court,  that  all  the  requirements  of  the 
C.  O  P.  were  complied  with  in  the  coui;*  below.  Kirh  v.  Barn- 
hardty  658. 

APPRAISERS. 

1.  The  appointment  of  appraisers  to  assess  damages,  ^.,  by  the 

County  Commissioners,  upon  the  petition  of  the  Flat  Swamp, 
Lock'  Creek  and  Evan's  Creek  Canal  Company,  under  the  pro- 
visions of  the  act  of  1871-'72,  (in  which  is  incorporated  the 
first  eleven  sections  of  the  act  of  ISSO-TO,  Battle's  Revisal, 
chap.  89,)  is  not  a  judicial  act.  In  order  to  have  that  char- 
acter, an  act  must  determine  a  case  in  controversy  between 
parties,  or  be  a  judgment  affecting  the  title  to  property. 
Therrfore<t  the  act  is  not  unconstitutional.  FUU  8wamp,  Lock^s 
Oreek^  <fej.,  Canal  Co,^  v.  McAl'.ster^  59. 

2.  The  plaintiff  in  such  proceeding  can    only    enforce  the  lien 

acquired  by  the  return  of  the  appraisers,  by  carrying  the  whole 
proceeding  by  writ  of  tertiorari  into  the  Superior  Court,  and 
obtaining  a  judgment  thereon.  The  County  Commissioners 
cannot  render  judgment  thereupon.    Ibid, 

8.  A  Justice  of  the  Peace  has  no  jurisdiction  to  enforce  such  lien, 
where  the  amount  is  less  than  two  hundred  dollars;  his  judg- 
ments are  necessarily  personal,  and  enforceable  on  all  the  pro- 
perty of  the  debtor,  and  not  in  rem.  Such  a  lien  is  not  a 
personal  debt,  but  a  lien  upon  the  land  benefitted,  which  is 
the  only  security  therefor.    Ibid* 

APT  TIME. 

See  Bankrupt,  1,  2. 

ARREST. 

An  afldavit  stating  ^*that  the  defendant  has  disposed  of  bis  prop- 
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erty,  with  the  intent  to  defraud  his  creditors,  in  this,  that  al- 
though he  has  received  from  the  plaintiffs  alone,  oyer  $7,000 
in  specie,  and  $7,289.88  in  currency,  and  from  the  plaintiff  F. 
the  further  sum  of  $800,  currency,  he  has  not  paid  any  of  bis 
creditors,  unless  to  a  very  inconsiderable  amount,  and  that  he 
owes  debts  exceeding  the  sum  of  $3,000,  i§  insufficient,  and 
will  not  justify  the  arrest  of  the  defendant.  Smith  v.  GUmmy 
684. 

See  Affidavit,  2; 
Evidence,  Crim.  }, 

ASSAULT  AND  BATTERY. 

1.  A  threat  to  use  a  deadly  weapon,  with  a  present  power  to  do  so, 

is  justifiable  in  the  protection  of  the  property  of  the  defendant, 
where  it  appears  that  no  battery  was  committed  and  the  defen- 
dant did  not  nee  the  weapon  for  any  other  purpose  than  the 
actual  protection  of  his  property.     State  t.  Taney y  244. 

2.  Where  the  jury  return  a  verdict  of  ** guilty  of  shooting,*'  upon 

an  indictment  for  an  assault  and  battery,  drawn  in  the  usual 
form,  judgm«nt  will  be  arrested.     State  v.  Hudttnij  346. 

3.  Whether,  if  the  bill  had  charged  that  the  assault  was  made,  by 

shiK)ting  at  the  prosecutor,  the  verdict  could  be  sustained, 
Queret    lUd, 

See  Pleading,  2. 

ASSAULT  WITH  BTTENT  TO  COMMIT  RAPE. 
See  Evidence,  (Crim.)  6. 

ASSENT.  • 

See  Account; 

Courts  of  Probate,  3,  4« 

ASSIGNEE, 

gee  Abatement,  2  ^ 
Action,  1 ; 

Bills,  Bonds,  &c  ,  3.  4; 
Contract  for  sale  of  land. 

ATTORNEYS, 

Tliis  court  will  never  interfere  between  attorney  and  client  in  mak- 
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ing  allowance  for  professional  services,  although  there  may  be 
a  fund  in  the  keeping  of  the  court.    Mordreai  v.  DevereuXj  678. 

See  Appeal,  3,  8; 

Insurance  (Fire)  2. 

BAILMENT. 

See  Agreement,  2 ; 
Larceny. 

BANKS. 

1.  Under  the  charter  of  the  city  of  Greensboro^  the  Commi3sioners 

thereof  have  the  power  to  tax  the  stock  of  the  Bank  of  Greens- 
boro.    Bank  of  Qreendforo*  v.   Comrn'i's  of  Qreend)oro\  885. 

2.  National  Banks  are  subject  only  to  the  penalties  prescribed  by 

the  U.    8.   Banking   Act^    for    taking  usury.     Merchant   d 
FarTfiera*  National  Bank  of  Charlotte  v.  Myers,  514. 
See  Bills,  Bonds  and  Prom.  Notes,  1. 

BANKRUPT. 

1.  Apt  time  sometimes  depends  upon  lapse  of  time,  as  where  a 

thing  is  required  to  be  done  at  the  first  term,  or  within  a  given 
time,  it  cannot  be  done  afterwards.  But  it  more  usually  refers 
to  the  order  of  proceeding,  as  fit  or  suitable. 
Hence,  where  a  defendant  filed  a  petition  for  a  reeordari,  to  remove 
a  case  from  a  Justice's  to  the  Superior  Court,  and  during  the 
pendency  thereof,  and  before  motion  in  the  Superior  Court 
to  place  the  case  upon  the  tnal  docket,  the  defendant  obtained 
his  discharge  in  bankruptcy  :  Held,  that  the  defendant  had  not 
been  guilty  of  laches  because  two  years  had  elapsed  since  his 
discharge,  before  making  said  motion,  and  praying  to  be  al- 
lowed to  plead  such  discharge.     Puffh  v^  York,  888. 

2.  No  time  is  prescribed  within  which  a  discharge  in  bankruptcy 

is  to  be  pleaded.     If  it  is  done  in  proper  order,  it  makes  no 
difference  whether  the  time  be  long  or  short.     Ibid. 

BILLS,  BONDS  AND  PROMISORY  NOTES. 

1.  A  County  Court  borrowed  money  of  a  bfink,  to  aid  the  rebellions 
Held,  that  it  was  not  the  duty  of  the  County  Court  to  pay  the 
debt ;  nor  could  the  bank  have  made  the  county  pay  it.  Sub- 
sequently the  County  Court  borrowed  the  money  to  pay  this 
bank  debt :  Held^  that  the  county  was  not  bound,  either  on  the 
bond  given,  or  on  any  implied  contract,  to  pay  the  same,  as  it 
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might  bare  been,  if  the  money  had  been  applied  to  some  legi- 
timate object,  as  to  support  the  poor,  and  snch  like.  Da/eU  v. 
CommimonerB  of  Stokes,  874. 

2.  The  condition  of  a  bond  to  pay  the  amount  sned  for,  ^'whenerer 
an  issue  now  pending  in  the  Superior  Court  of  Law  of  Gran- 
Tille  county,  between  J.  H.  L.,  plaintiff,  and  A.  D.,  defendant, 
is  decided  in  favor  of  said  plaintiff  in  said  issue,"  is  literally 
fulfilled,  when  the  said  suit  is  compromised  and  the  plaintiff, 
upon  the  payment  of  a  certain  sum,  was  to  have  judgment  en- 
tered in  his  favor;  and  upon  such  compromise  the  obligee  in 
said  bond  is  entitled  to  recover.     KUtrell  v.  Eiawkin$y  412. 

8.  A  voluntary  assignment  of  a  ;)romisory  note,  without  considera- 
tion and  for  the  benefit  of  the  assignor,  has  no  legal  effect  ex- 
cept to  constitute  an  agency  to  collect ;  and  such  assignee,  not 
being  the  real  party  in  interest,  cannot  bring  a  suit  on  sach 
note  in  his  own  name.     Abratni  v.  Cureton,  528. 

4.  A  written  contract  as  follows,  to-wit:  **I  do  hereby  agree  to  re- 

ceive as  agent  or  assignee  the  notes  above  described^  upon  the 
following  conditions  and  terms,  viz :  If  I  can  collect  the  said 
notes  or  any  part  thereof,  I  am  to  pay  over  the  same  to  John 
Bankston  Davis,  retaining  to  myself  a  reasonable  compensation 
in  these  notes  for  my  services,"  and  the  notes  alluded  to  were 
also  endorsed,  ^^I  assign  the  within  note  to  B.  8.  A.  (the  plain- 
tiff) for  value  received,"  is  not  such  an  assignment  as  will  jus- 
tify the  assignee  in  bringing  suit  in  his  own  name.    Ihid. 

5.  A  assigned  to  B  a  portion  of  a  note,  specifying  the  sum  assigned ; 

subsequently  A  assigned  to  C  another  part  of  the  same  note, 
likewise  designating  the  same :  Held,  that  B  took  the  sum  as- 
signed to  him  in  severalty,  and  was  entitled  to  be  paid  oat  of 
the  proceeds  of  the  note,  before  C  could  claim  any  part  there- 
of.    Etheridge  v.  Venwy.  800. 

See  Action,  3,  4. 

Married  Women,  3,  I. 
Sureties^  1,  2. 
Sheriffs,  2,  3. 
Tender. 
Taxes,  ftc,  5. 


CANCELLATION  OF  DEEDS. 

See  Slaves,  (Purchases  by)  1,  2. 
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CERTIORARI.  , 

See  Appraisers,  2; 
Appeal,  8 ; 
Habeas  Corpus. 

CLAIM  AND  DELIVBRY  OF  PERSONAL  PROPERTY. 

1.  If  a  person  bestows  bis  labor  upon  tbe  property  of  another^ 

tbereby  cbanging  it  into  anotber  species  of  article,  (as  if  com 
be  made  into  wbisky,  &c.,  )  the  property  is  changed,  and  the- 
owner  of  the  original  material  cannot  recoyer  the  article  in  its 
altered  condition,  but  is  only  entitled  to  it»  raloe  in  tbe  shape 
in  which  it  was  taken  from  him.    Potter  t.  Mardrej  86. 

2.  In  an  action  for  the  claim  and  deliyery  of  personal  property,  the 

issuing  of  a  summons  is  necessary  to  give  tbe  Clerk  jurisdic- 
tion to  make  the  order  to  the  sheriff,  requiring  him  to  take 
such  property  and  deliver  the  same  to  the  plaintifE^  and  an  order 
to  that  effect  without  such  summons,  is  no  justification  to  the 
sheriff  or  the  defendant  for  any  action  in  the  premises.    IMd, 

CLERK  OP  THE  SUPERIOR  COURT. 
See  Execution; 

In  forma  pauperis,  2. 

COLLECTOR. 
See  Lease. 

CONDITION. 

See  Bolt,  Bonds,  Ac.,  2. 

CONFEDERATE  MONEY. 

See  Guardian  and  Ward,  7; 
Pa3rment ; 
Tender ; 
Taxes,  ftc,  11. 

CONSEDSRATION. 
See  Deed,  8. 

CONSTITUTION. 

See  Appraisers,  1;  ? 

Construing  Public  Acts,  1,  2; 
61 


Digitized 


by  Google 


818  INDEX. 


CONSTITUTION. 

S(>e  Homesteads,  Ac,  6.  7; 
Private  Acts,  1,  2; 
Townships ; 
Taxes,  Ac,  6,  7,  8. 

CONSTRUING  PUBLIC  ACTS. 

1.  WbcDever  an  act  of  the  Legislature  can  be  so  construed  and 
.applied  as  to  avoid  conflict  with  the  Constitution,  and  give  it 
Xhe  force  of  law,  such  construction  will  be  adopted  by  the 
>court : 

Hence,  in  section  J58,    chap.   82,    of   Battle's  Revisal,  which 
reads,  **  If  any  person  shall  wilfully  fell  any  tree,  or  wilfullj 
put  any  obstruction,  except  for  the  purpose  of  utilizing  wata' 
I  as  a  motive  power,  in  any  branch,  creek,  or  other  natural  pas 

I  sage  for  water,   whereby  the  natural  flow  of  water   through 

^  -such  passage  is  lessened  or  retarded,  or  whereby  the  naviga- 

\  .tion  of  such  course  by  any  raft  or  flat  may  be  impeded,  d^ 

f  layed  or  prevented,  the  person  so  offending  shall  be  guilty,'' 

^  &c.,  the  disjunctive  conjunction,   or,   in  the  latter  portion 

thereof,    between  the    words    ** retarded*'    and   "whereby," 
'  should  be  read  as  and^  thus  making  such  section  read,  ''If 

Any  person  shall  wilfully  fell  any  tree,"  Ac.,  **  whereby  the  natu- 
ral flow  of  the  water,  &c.,  'Ms  retarded,  and  whereby  the 
navigation  of  such  course  by  any  raft  or  flat  maybe  impeded,"" 
Ac,  State  v.  P^l,  402. 
2.  Such  a  change  of  words  is  consistent  with  the  rules  of  constroc- 
tion,  and  divests  the  said  section  of  all  constitutional  objec- 
tions, and  it  becomes  consistent  with  law,  reason  and  public 
policy.    lUd. 

•CONTINUANCE. 

See  Judge  of  Superior  Court,  1. 

CONTRACT. 

1.  Where  one  violates  his  contract,  he  is  liable  only  for  sncfa  das- 
ages  as  are  caused  by  the  breach ;  or  such  as  being  incidental 
to  the  act  of  omission  or  conmiission,  as  a  natural  conseqneoce 
thereof,  may  reasonably  be  presumed  to  have  been  in  the  con- 
templation of  the  parties  at  the  time  the  contract  was  made: 

Therefore^  where  A  contracted  to  furnish  B  a  boat  at  a  ^Mcified 
time,  to  be  used  by  B  in  conveying  excursionists  to  and  fros 
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different  points  in  Beaufort  harbor— an  excursion  train  being 
*  expected  to  arrive  at  such  specified  time— in  an  action  against 
A  for  damages  on  account  of  the  breach  of  his  contract:  It  toas 
kddy  That  the  measure  of  damages  would  be  what  a  boat  like 
A's  would  be  worth  at  such  time,  if  he  (A)  knew  of  the  excur- 
sion and  the  use  to  which  B  intended  to  put  the  boat.  And  in 
arriving  at  that  value,  the  jury  might  consider  the  capacity  of 
A^s  boat,  state  of  the  weather,  &c.    Mace  v.  BatMoy^  11. 

2.  Edd  further^  That  evidence  was  admissible  to  show  that  the 

plaintiff  had  engaged  enough  passengers  for  this  boat  and  his 
other  boats  on  the  occasion.     Hid. 

3.  The  intestate  of  the  plaintiff  contracted  with  the  agent  of  the 

defendant  for  the  insurance  of  his  life.  The  agent  agreed  to 
insure  his  life  for  a  period  of  six  months,  in  the  sum  of  ^ye 
thousand  dollars,  in  consideration  of  the  payment  of  the  sum 
of  fifty  dollars.  The  intestate  paid  to  the  agent  forty-five  dol- 
lars. No  written  application  for  a  policy  was  ever  made,  and 
no  policy  was  ever  issued.  The  balance  of  the  fifty  dollars 
was  never  paid,  and  no  reason  was  assigned  for  the  failure 
to  pay  the  same.  Upon  a  demurrer  to  the  complaint :  It  was 
hddy  that  the  plaintiff  was  not  entitled  to  recover.  Barnes  v. 
Fiednumt  dk  Arlinfftan  Life  Inmrcmce  Co,^  22. 

4.  A  and  B  entered  into  a  parol  contract  for  the  sale  and  purchase 

of  a  town  lot,  B  agreeing  to  pay  two  hundred  and  fifty  dollars 
for  the  same  within  two  years ;  B  took  possession  and  put  im- 
provements thereon  to  the  value  of  one  hundred  and  fifty  dol- 
lars. When  the  purchase  money  became  due,  A  tendered  a 
deed  and  demanded  payment.  B  was  insolvent  and  failed  to 
pay.  In  a  suit  to  recover  the  possession,  A  claimed  the  lot 
without  any  allowance  to  B  for  his  improvements;  B  demanded 
pay  for  the  same :  Held^  that  the  court  below  did  not  err  in 
giving  the  possession  of  the  said  lot  to  A  without  any  payment 
to  B  for  bis  improvements :  EM  further j  that  B  might  have 
sold  his  interest  in  the  lot  and  retained  of  the  sum  the  same 
sold  for,  all  in  excess  of  the  just  demands  of  A.  Long  v.  Fin- 
ger^ 502. 

5.  When  one  person  renders  services  to  another,   the   law  im- 

plies a  promise  to  pay  what  the  services  are  reasonably  worth. 
The  relation  of  grand-daughter  and  grandfather  existing  be- 
tween the  plaintiff J^and  the  intestate  of  the  defendants,  does 
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not  rebat  the  presumption  so  as  to  throw  upon  the  plaintiff  the 
anu$  of  proving?  a  special  contract.    Bonusr  v.  Sain,  653. 
See  Bills,  Bonds,  ftc.,  1,  4; 

County  Courts,  1 ; 

Married  Women,  1,  2; 

Scale  of  Depreciation ; 

Stat.  Limitati<ma,  2,  4; 

Tender; 

Title. 

CONTRACT  FOR  THE  SALE  OP  LAND. 

1,  In  order  to  remove  a  contract  for  the  sale  of  lands  from  the  op 
eration  of  the  statute  of  frauds,  there  must  be  a  writii^  signed 
by  the  party  to  be  charged  therewith,  or  by  his  agent  thereto 
lawfully  authorized,  oontaining  expressly  or  by  implication  all 
the  materials  of  the  contract. 

Ther^ar^  where  B  bid  off  a  tract  of  land  at  an  auction  tale, 
and  the  auctioneer  immediately  w«nt  to  his  oflfce,  some  two 
hundred  yards  distant,  and  in  the  absence  of  B  begin  to  pre- 
pare  a  deed,  and  had  reached  the  habendum^  when  B  came  in 
and  informed  him  that  he  would  not  comply  with  his  bid;  in 
an  action  brought  by  A,  the  owner  of  the  land  sold  at  aaction, 
to  recover  the  amount  of  B^s  bid :  Jttwu  hM,  that  the  require- 
ments of  the  statute  had  not  been  complied  with,  and  the 
plaintiff  was  not  entitled  to  recover.  Qwaikneiff  Dey  dk  Cc,  t. 
Coion,  5. 
9.  Where  one  contracts  tot  sell  a  well  known  tract  of  land  described 
by  metes  and  bounds^  for  a  specified  sum,  and  in  the  deed 
therefor  snbseqnently  executed,  adds  a  strip  (the  lonu  ia  qw,) 
to  the  land  sold,  without  further  consideration^  it  is  fraudalent 
to  the  grantor's  creditors^  and  no  title  to  such  added  strip 
passes  to  the  grantee.    JUeCaniesY,  BaynoldM^  801. 

3.  Any  one  wha  has  acquired  the  rights  of  a  deoeased  person, 
whether  by  bis  deed  or  the  deed  of  a  'sheriff^  who  is  authorised 
to  make  it  for  him,  is  an  assignee  within  the  meaning  of  sec- 
tion 848,  of  the  Code  of  Oivil  Procedure,  and  no  distinction  is 
made  between  a  voluntary  and  an  involuntary  assignee.     lUL 

COPARTNERS. 

1.  If  a  defenduit,  a  (co-partner,)  who  is^ called  on  for  an  aocoont, 
pleads  a  release,  either  in  full  or  partial,  or  matter  which  in 
law  amounts  to  a  release,  or  pleads  an  accoont  stated 
between  the  parties,  either  of  all  the  partnership  deaUngs,  or 
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op  to  a  certain  date,  and  these  matters  are  pat  in  issue  by  a 
replication,  the  issues  must  be  found  by  a  jury  before  the  right 
to  the  account  can  be  determined ;  or  if  the  release  or  account 
stated  were  only  partial,  before  the  extent  of  the  account  to 
which  the  plaintifi  is  entitled  can  be  determined  and  the  form 
of  decree  ascertained.  Smith  t.  Barrinffer^  666. 
2.  To  exonerate  such  defendant  from  accounting  prior  to  a  certain 
date,  it  is  not  sufficient  therefor  that  he  should  state  in  his 
answer,  that  on  that  day  the  plaintiff  *' called  upon  him  for  a 
dissolution  and  final  settlement  of  the  firm  aflEairs ;"  and  that 
the  plaintiff  at  the  same  time  signed  a  receipt,  which  cannot  be 
construed  with  any  certainty  as  purporting  to  release  the  prior 
indebtedness  of  the  defendant,  when  there  is  no  such  ayerment 
in  such  answer  of  a  release,  or  of  accord  and  satisfaction,  or  of 
an  account  stated  and  agreed  to,    Ibid. 

COSTS. 

1.  The  Act  of  1874-.'75,  chap.  200,  sec.  2,  which  pvoyides  **that  no 

part  of  the  costs,  upon  any  of  the  indictments  under  considera- 
tion,'^ (failing  to  list  the  poll,)  *^  shall  be  taxed  against  the 
county,"  repeals  the  general  law,  making  the  county  liable  in 
cases  where  a  not,  pros,  is  entered.  Bunting  t.  Commisnaners 
of  Wakey  683. 

2.  "Where  in  an  action  for  the  recovery  of  land,  the  defendant,  upon 

affidavit,  is  allowed  to  defend  the  action  without  giving  se- 
curity for  costs,  he  is  neither  exempted  from  paying  costs,  if 
judgment  be  rendered  against  him,  nor  from  recovering  costs. 
Lambert  v.  Kinnery^  848. 

See  Appeal,  5 ; 

Witnesses,  2,  3. 

COUNTY  COMMISSIONERS. 
See  Appraisers,  1,  2. 

COUNTY  COURTS.     . 

1.  A  contract  for  the  loan  of   money  made  by  the  late  County 

Courts  for  the  support  of  the  paupers  in  their  respective  coun- 
ties, was  vUra  mre$^  and  therefore  void.  Daniel  v.  Oommii- 
doners  of  Edgecombe^  494. 

2.  The  denial  of  the  power  of  a  municipal  corporation  to  borrow 

money,  is  not  inconsistent  with  an  admission  of  its  power  to 
contract  debts  for  legitimate  purposes : 
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Therrfcrt^  where  a  Cotiiity  Court,  in  1864,  had  purchased  sappties 
for  the  support  of  the  poor,  and  to  pay  therefor  and  purchase 
other  necessary  provisions,  borrowed  money  of  the  plidntiff: 
It  vku  hdd,  that  the  phiintiff  was  entitled  to  be  subrogated  to 
the  rights  of  the  creditors  whose  debts  he  paid,  and  recorer 
as  their  substitute  th^  value  of  what  he  paid,  as  upon  a  quan- 
tnm  meruit,  according  to  the  legislative  scale.  Ilrid, 
See  Bills,  Bonds,  ftc.,  1.  ^ 

COURTS  OF  PROBATE. 

1.  Any  judgment  rendered  in  a  Court  of  Probate,  is  only  binding 

on  the  parties  to  the  action :  Therefore,  where  the  plaintifi, 
one  of  ten  distributees,  alone  sued  the  defendants,  Adm^rs,  &c. 
it  was  irregular  for  that  Court  to  do  more  than  to  adjudicate 
the  rights  of  the  parties  before  it,  and  give  the  plaintiff  a  aevenl 
judgment  for  the  amount  of  the  estate  due  him.  (See  case,  70 
N.  C.  Rep.  565,  and  71  N.  C.  Rep.  427.)  WOliame  v.  WU- 
liams,  1. 

2.  The  Court  of  Probate  has  exclusive  jurisdiction  of  proceedings 

for  the  recovery  of  legacies  and  distributive  shares  of  estates. 
Hendrick  v.  Mayfidd,  626. 

3.  When,  however,  a  specific  pecuniary  legacy  has  been  given,  and 

has  been  assented  to  by  the  executor,  it  becomes  a  debt,  and 
must  be  recovered  by  action  brought  to  a  regular  term  of  the 
Superior  Court.     IMd, 

4.  No  assent,  however,  of  an  executor  to  a  residuary  legacy. 
uncertain  in  amount  which  is  to  be  ascertained  by  an  accoont 
to  be  taken,  will  deprive  the  Probate  Court  of  its  appropriate 
jurisdiction.  Nor  will  the  payment  of  a  part  of  a  legacy,  leav- 
ing a  balance  unpaid,  have  that  effect.  Ibid, 
See  Orphans*  1,  2,  3,  4. 

COVENANT. 

See  Surety,  8. 

DABIAGES. 

1.  The  rule  for  the  assessment  of  damages  to  lands  taken  for  rail- 
road purposes,  with  regard  to  the  benefit  to  the  land  arising 
from  the  construction  of  the  road,  as  settled  in  this  State,  is: 
The  jury  shall  not  deduct  from,  or  set  off  against,  the  damages 
special  to  the  land,  a  part  of  which  is  taken,  any  benefits  aris- 
ing from  the  railroad  under  construction,  which  are  common 
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to  the  owDer  and  all  other  persons  in  the  vicinity ;  but  may 
deduct  or  set  off  any  benefit  peculiar  to  the  land.  Bal.  dk  Aug, 
Air  Line  B.  B.  v.  Widker^  220. 
2.  The  owner  is  entitled  to  recover,  for  the  expense  of  any  addi- 
tional fencing  of  cultivated  lands,  made  necessary  by  reason  of 
the  construction  of  the  road ;  but  as  he  is  not  required  by  law 
to  fence  uncleared  or  uncultivated  land,  and  the  expense  of 
fencing  such,  should  it  at  any  future  time  be  eleared  or  culti- 
vated, is  too  remotie  and  uncertain  to  be  estimated,  the 
same  should  not  be  taken  into  consideration.    Ibid. 

8.  If,  by  the  construction  of  the  road,  water  be  ponded  upon  the 
land,  the  owner  may  recover  damages  if  the  ponding  be  the 
result  of  the  obstruction  of  a  natural  or  artificial  drain  way ; 
otherwise,  if  the  ponding  be  the  result  of  an  alteration  of  the 
previous  grade  of  the  land,  caused  by  the  construction  of  the 
road  bed.    Ibid. 

4.  The  danger  that  the  cars  of  the  railroad  company  may  injure  the 
cattle  of  the  land  owner  without  negligence,  is  not  peculiar  to 
the  land  owner,  a  part  of  whose  land  is  taken,  but  common  to 
all  who  own  cattle  near  the  line  of  the  road ;  and  as  tb^  owner 
is  not  required  to  abate  the  damages  to  his  land,  on  account  of 
any  benefit  he  may  derive  from  the  road  in  common  vrith  adja- 
cent land  owners,  he  is  not  entitled  to  be  compensated  for  any 
damages  which  are  in  like  manner  common.    Ibid. 

5.  A  purchased  from  Fin  New  York,  goods  to  be  shipped  at  a 
specified  time ;  the  goods  were  not  shipped  until  a  month  after- 
wards, during  which  time  they  had  depreciated  in  value  twenty 
per  cent. :    Held, 

(1.)  That  the  goods  having  been  paid  for,  and  A's  receiving 
and  selling  the  same  after  they  did  arrive,  constituted  no 
waiver  of  his  right  to  i  ecover  damages :  and 
(2.)  That  the  measure  of  damage  in  such  case,  is  the  difference 
in  the  market  value  of  the  goods,  at  the  place  of  delivery,  at 
the  time  they  were  to  have  been  delivered,  and  that  value 
upon  their  arrival.     Spisn  v.  HaUtead^  Bdines  db  Oo  ,  620. 

6.  The  damage  to  the  plaintiffs'   land,  caused  by  the  fiooding  of 

water  upon  it  and  sobbing  it,  from  the  dilapidated  condition  of 
defendants'  canal,  may  be  estimated  by  comparing  the  produc- 
tiveness of  the  land  when  fiooded,  with  its  productiveness 
when  not  so  fiooded.     SpUman  v.  Boanohe  Nav,  Co.,  675. 

7.  An  action  to  recover  such  damages  is  not  barred  by  the  Statute 
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of  LimitationB,  although  the  first  fioodiog  occurred  more  than 
three  years  before  the  suit  is  brought.     Ihid. 
See  [Amendment,  2. 

Appraisers,  1. 

Contract,  1. 

Insurance,  (Fire.) 

Nuisance. 

DEADLY  WEAPONS. 

See  Assault  and  Battery,  1,  2,  3. 

DECLARATIONS. 

Upon  the  trial  of  an  indictment  for  robbery,  declarations  made  in 
the  absence  of  the  prisoner,  charging  him  with  the  offence, 
were  given  in  evidence  by  the  prosecuting  witness  without  ob- 
jection. The  State  also  offered  to  prove  the  declarations  by  the 
person  to  whom  they  were  made,  and,  upon  objection,  the  evi- 
dence was  ruled  out.  It  was  in  evidence  that  the  prosecutor 
was  under  the  influence  of  liquor  at  the  time  of  the  alleged 
robbery :  Sdd,  That  it  was  not  error  in  the  court  below  to 
charge  the  jury  that  although  the  declarations  of  the  prosecu- 
tor, that  the  prisoner  had  taken  hb  watch,  being  made  in  bis 
absence  was  no  evidence  that  the  prisoner  had  taken  the  watcb, 
yet  they  might  consider  it  a  circumstance  to  show,  that  the 
witness  was  not  so  much  under  the  influence  of  liquor  as  not  to 
be  conscious  of  all  that  took  phi^ce.  State  v.  J,  Q.  Brj^t,  851. 
See  Admissions,  ftc.,  1,  2. 

DEED. 

1.  A  deed  from  A  to  B  conveying  a  tract  of  land,  ^^tbe  waters  of  a 

dam  giving  twelve  feet  over  the  wheel  to  establish  the  line,^'  .^ 
does  not  convey  a  right  to  pond  the  water  upon  another  and 
different  tract  of  A.,  distant  three-quarters  of  a  mile  from  the 
land  conveyed,  and  separated  therefrom  by  the  lands  of  another 
person.  Especially  is  this  so  where  the  parties  to  the  deed  bad 
no  idea,  and  were,  in  fact,  surprised  that  the  dam  would  pond 
the  water  upon  the  second  tract.  FoHer  v.  Parham  and  Bo^ 
92. 

2.  Such  deed  works  no  estoppel  as  to  A,  to  prevent  liim  from  re- 

covering damages  for  the  injury  arisipg  therefrom.    I  lid, 

3.  A  limitation  by  deed  of  ^'a  tract  or   parcel  of  land  lying  and 

being  in  the  upper  part  of  the  0.  L.   tract,  which  we  have 
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drawn  agreeable  to  the  diviBion  that  has  been  made,  and  if  said 
division  shall  not  stand,  the  understanding  is  that  we  sell  all 
the  right,  title  and  claim  that  we  have  in  the  lands  of  L.  R., 
deceased,  onto  the  said  W.  B.  of  the  second  part,  and  by  these 
presents  hath  bargained  and  sold  and  conveyed  our  land  or 
right  aforesaid,  which  we  do  warrant  and  forever  defend.  And 
we,  T.  P.  and  K  P.,  his  wife,  doth  for  themselves,  their  heirs 
and  assigns  forever,  clear  of  all  encumbrances  whatsoever,"  &c., 
is  clearly  intended  to  convey,  and  does  convey,  an  estate  in  fee 
simple  to  the  bargainee.     Allen  v.  Bowen, .  155. 

4.  In  an  action  by  a  distributee  against  an  administrator,  seeking 

to  cancel  a  deed  releasing  the  plaintiffs  interest  in  the  estate  of 
the  intestate  to  said  administrator,  on  the  ground  that  the  deed 
was  obtained  under  false  and  fraudulent  misrepresentation,  &c., 
evidence  is  admissible,  to  show  that  the  administrator  (the  de- 
fendant) on  the  day  preceding  the  execution  of  said  deed  by 
the  plaintiff,  obtained  a  similar  deed  from  another  distributee 
of  the  intestate  by  like  false  and  fraudulent  misrepresentations 
and  concealment.     OkappeU  v.  Butler^  459. 

5.  Where  the  jury,  in  response  to  issues  submitted  to  them,  found : 

That  the  defendant  did  make  false  and  fraudulent  misrepre- 
sentations, and  did  fraudulently  conceal  facts  and  circum- 
stances from  the  plaintiffs,  and  did  exercise  undue  influence  to 
secure  the  execution  of  such  deed^  and  that  the  plaintiff  exe- 
cuted the  same  by  reason  thereof:  Held^  that  there  was  no  error 
in  the  judgment  of  the  court  below,  directing  said  deed  to  be 
delivered  up  to  be  cancelled,  and  declaring  the  defendant  to  be 
a  trustee  of  the  plaintiffs,  as  to  their  interest  in  the  estate  of 
the  intestate ;  and  that  the  judgment  must  be  affirmed.    Ibid, 

6.  A  deed  cannot  be  used  to  support  a  title  until  the  same  is  proved 

and  registered ;  and  if  a  deed  be  lost,  which  has  never  been 
proved  and  registered,  no  legal  title  vests  in  the  grantee. 
TripUtt  V.  Witherspoon,  475. 

7.  Twenty-five  acres  of  the  north  side  of  a  tract  of  land,  containing 

one  hundred  and  twenty-nine  acres,  of  an  irregular  figure,  and 
bounded  by  eight  lines,  all  straight,  and  with  definite  courses 
and  distances,  can  be  ascertained  and  cut  off  with  mathematical 
precision.     Stemtrty.  Salmonds^  518. 

8.  A  deed  as  follows:     **This  deed  witnesseth  that  I,  J.  H.,  have 

this  day  sold,  and  by  these  presents  do  convey,  unto  Q.  R.  one- 
sixteenth  part  of  my  half  of  all  thb  mineral  contained  in  a 
certain  tract  of  land,  &c.     This  deed,  therefore,  is,  that  I  con- 
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yey  unto  tho  said  G.  R.  aDd  his  bein  and  assigns  forever,  one 
sixteenth  part,  &c,''  shows  upon  its  faot  that  the  grantor  in- 
tended to  convey  the  mines  and  minerals  in  and  ofKinsaid  had, 
and  the  word  *^sold,^'  in  the  connection  in  which  it  isQsed,« 
91  terminit  imports  a  valuable  consideration,  and  rebuts  the 
presumption  of  a  resulting  use  to  the  grantor,  which  would  de- 
feat the  operation  of  the  deed.  Beaves  v.  Ore  Knob  Copper  Co,, 
598. 
See  Agricultural  Lien,  1. 

Contract  for  Sale  of  Land. 

DEED  OP  TRUST. 

The  creditor  who  takes  a  deed  of  trust,  stands  in  the  shoes  of  the 
debtor,  and  takes  subject  to  any  equity  binding  the  lands  in 
the  hands  of  the  debtcr.     SmcUl  v.  SmaU^  16. 

DEVISES. 

1.  Where  a  testator  devised  the  one-half  of  a  house  and  lot  to  A, 

and  the  other  half  to  B,  to  be  held  to  her  separate  use  for  life, 
and  at  her  death  to  go  to  her  children,  ^*  or  the  proceeds  of 
said  lot,  if  the  same  should  ever  be  sold,  to  be  held  for  the 
benefit  of  her  children,  the  said  B  receiving  the  annual  interest 
of  said  proceeds."  The  land  having  been  sold:  It  tMuhdd, 
That  B  was  not  entitled  to  have  the  value  of  her  life  interest  in 
the  fund  assessed  according  to  the  annuity  tables,  and  paid 
over  to  her  at  once,  as  that  would  defeat  the  trust  and  the.  ex- 
press provisions  of  the  will.     Williams  and  toife,  ex  parte^  68. 

2.  It  was  further  held^  That  the  fact  that  the  money  was  only  bear- 

ing six  per  cent,  interest,  and  that  B  desired  to  use  it  in  the 
improvement  of  a  farm,  was  not  a  sufficient  ground  to  warrant 
the  interference  of  the  court.     Ibid, 
See  Partition. 

DISCRETION. 

See  Executors  and  Administrators,  2 ; 
Guardian  and  Ward,  5,  7; 
Judge,  Superior  Court,  1. 

DISTRIBUTEE. 
See  Deed,  4. 
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DRAINING  LANDS. 

1.  An  owner  may  npt  use  bis  property  alsolately  as  he  pleases;  bis 

dominion  is  limited  by  the  maxim,  ^^»ietttaretuo  ut  alienumnon 

Therefore^  in  the  absence  of  a  license  or  grant,  the  owner  of 
land  has  no  right  to  divert  a  stream  of  water  flowing  through 
his  land  from  its  natural  course,  so  as  to  discharge  it  upon  the 
land  or  into  the  ditches  of  a  lower  land  owner,  to  his  damage ; 
and  where  it  appears  with  reasonable  probability  that  a  de- 
fendant is  about  so  to  do,  it  i$  error  in  the  court  below  to  va- 
cate an  injunction  restraining  him  therefrom  until  the  hearing 
of  the  cause.     Porter  v.  Durham  and  Broton,  767. 

2.  An  owner  of  land  is  obliged  to  receive   upon  the  same  the  sur 

face  water  which  falls  on  adjoining  higher  lands,  and  which 
naturally  flows  thereupon.  When  the  water  reaches  his  land 
he  may  collect  it  in  a  ditch  and  carry  it  to  a  proper  outlet,  but 
he  cannot  raise  any  dyke  or  barrier  whereby  it  will  be  inter- 
cepted and  thrown  back  on  the  lands  of  the  higher  owner ; 
neither  can  the  higher  owner  artificially  increase  the  natural 
quantity  or  course  of  the  surface  water,  by  collecting  it  in  a 
ditch  and  discharging  it  upon  the  servient  land,  in  a  different 
manner  from  its  natural  discharge.  Ihid. 
8.  Where  the  right  to  an  easement  is  claimed  by  long  enjoyment 
from  which  a  grant  is  presumed,  the  grant  presumed  is  for  the 
precise  right  which  has  been  enjoyed. 

Therefore,  long  enjoyment  of  one  ditch  raises  no  presumption 
of  a  grant  of  the  right  to  use  another  ditch,  differing  there- 
from in  any  appreciable  degree,  either  in  locality  or  dimen- 
sion.   IHd, 

EASEMENT. 

See  Draining  Lands,  3. 

ENDORSEK. 

See  Action,  4. 

EQUITY. 

1.  Equity  will  not  interfere  to  enforce  a  contract  founded  in  frand; 

certainly  not  against  a  purchaser  for  value,  but  will  leave  the 
parties  to  their  legal  rights.     Triplett  v.  Witherspoon,  476. 

2.  As  the  jury  is  the  tribunal,   whose  peculiar  province  it  is  to  try 
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issues  of  fact,  their  finding,  though  not  condiiBive  in  a  Canzt 
of  Equity,  will,  as  a  general  rule,  be  adopted  as  the  finding  of 
the  court,  when  issues  have  been  submitted  to  a  jury  under  the 
direction  of  the  court.    Ewnphref/s  v.  Ward^  784. 

ERROR. 

See  Appeal,  4,  9,  11; 
Evidence,  1,  2; 
In  fonna  pauperis,'^; 
Injunction,  I ; 
Judge's  Charge,  8. 

ESTOPPEL. 

See  Deeds,  2; 
Title  to  land. 

EVIDENCE,  (CIVIL  CASES.) 

1.  The  exclusion  of  evidence  of  parol  promises  to  pay  a  debt,  oth- 

erwise barred  by  the  Statute  of  Limitations,  when  a  right  of 
'  action  had  accrued  to  the  plaintiff,  before  the  adoption  of  the 
Code  of  Civil  Procedure,  is  error  in  the  court  below,  and  en- 
titles the  party  offering  the  same  to  a  venire  de  novo.  FtUson  v. 
Bowden^  43. 

2.  Upon  a  motion  by  the  defendant  for  a  new  trial  in  an  action  for 

damages,  it  is  not  error  for  the  court  to  refuse  to  hear  the  evi- 
dence of  a  juror,  for  the  purpose  of  showing  that  iu  ascertain- 
ing the  amount  of  damages,  the  jury  did  not  consider  that  some 
of  the  property  was  probably  damaged  before  the  cause  of  ac- 
tion arose,  there  being  no  evidence  to  that  effect.  BeUamy  v. 
Pippsn,  46. 
8.  In  an  action  brought  by  the  keepers  of  a  public  school  to  recover 
the  amount  due  for  the  board  and  tuition  of  a  student :  R  teas 
heldy  that  the  fact  that  the  plaintiffs  were  conductors  of  a  pub- 
lic school,  and  had  advertised  extensively  the  terms  and  regu- 
lations thereof,  taken  in  connection  with  the  fact  that  the  de- 
fendant had  sent  his  son  to  this  school  for  one  sesmon,  and  also 
sent  him  a  second  session,  was  competent  evidence  for  the  con- 
sideration of  the  jury,  as  tending  to  show  that  the  defendant 
had  notice  of  the  terms  and  regulations,  and  had  assented 
thereto.     Homer  d  Chaves  v.  Bakery  65. 

4.  Since  the  adoption  of  the  C.  C.  P.,  evidence  is  admisiable  in  an 
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action  on  a  bond,  to  prove  mistake  or  fraud  in  the  considera- 
tion thereof,  for  the  purpose  of  reforming  the  bond  in  order  to 
show  the  amount  justly  due. 
Therefore^  where  a  settlement  was  made  between  a  creditor  and 
debtor,  the  debtor  giving  several  bonds  for  the  balance  due, 
some  at  one  time  and  some  at  another,  in  an  action  on  the  bonds, 
mistake  in  the  consideration  having  been  alleged  by  the  defen- 
dant :  It  teas  held^  that  the  court  below  erred  in  ruling  that  un- 
less the  defendant  could  show,  not  only  the  mistake,  but  in 
which  particular  bond  the  mistake  was  embraced,  the  mistake 
would  not  be  allowed :  It  was  further  hddy  that  fraud  in  the 
bonds  would  not  render  them  altogether  void.  Hall  v.  Ckym- 
missioners  of  OuUfordy  130. 

5.  In  an  action  to  recover  damages  to  land,  caused  by  the  defend. 

ants'  ponding  water  thereon  in  the  Fall  of  1878,  it  is  compe- 
tent for  the  plaintifE,  for  the  purpose  of  fixing  the  amount  of 
damages,  to  show  the  diminished  products  of  the  l.ind  in  the 
Spring  of  1874,  as  compared  with  the  products  of  previous 
years  from  the  same  land.  Cfarrett  v.  OommUsioners  of  Eden- 
ton,  888. 

6.  A  shipped  from  Boston,  Mass.,  in  good  order  and  condition  a 

piano,  to  be  delivered  at  Greensboro',  N.  C.  The  piano  was  in 
good  order  when  it  reached  New  York ;  and,  nothing  appearing 
to  the  contrary,  it  was  also  in  like  good  condition  when  re- 
ceived by  defendant's  agent,  but  was  delivered  at  Greensboro' 
to  A,  greatly  damaged :  Held^  that  the  burden  of  proving  that 
the  piano  was  damaged  on  some  other  of  the  connecting  lines 
of  road,  and  not  their  own,  rested  with  the  defendants,  who, 
failing  so  to  prove,  are  responsible  to  the  plaintiff  for  the  in- 
jury done  to  his  pinno.  Bixon  v.  Rich,  d  Dan.  B.  B.  Co,,  538. 
7.  In  an  action  for  the  recovery  of  land,  evidence  of  long  con- 
tinued possession  and  claim  of  a  part  of  the  locus  in  quo,  con- 
sisting of  dry  land,  is  no  evidence  of  the  possession  of  another 
part  of  the  hcus  in  quo  covered  with  water  adjoining  the  same ; 
and  in  the  absence  of  such  evidence,  the  court  below  e.red  in 
allowing  the  jury  to  find  a  verdict  in  favor  of  the  defendant 
as  to  the  locus  in  quo  covered  with  water.  Clarke  v.  Wag- 
ner, 791. 

See  Agreement,  1,  2; 
Appeal,  8,  6; 
Contract,  f; 
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EVIDENCE  (CIVIL  CASES.) 
Damages ; 
Lost  Deed; 

Raligious  Associations; 
Wills,  1.  2; 
Witnaatcs,  4.  6,  6. 

EVIDENCE,  (CRIMINAL  CASES.) 

1.  A  prisoner  under  arrest,  on   his   preliminary  examination,  was 

told  by  tho  committing  magistrate  that  ^'hc  was  charged  with 
selling  stolen  corn,  and  that  if  he  wanted  to  tell  anythin^^,  he 
could  do  so,  hnt  it  was  just  as  he  chose  f  Hdd,  that  the 
statement  then  made  by  the  prisoner,  and  reduced  to  writing 
by  the  magistrate,  was  not  admissible  in  evidence  on  the  trial 
ic  the  Superior  Court,  for  tlie  reason  that  the  prisoner  had  not 
been  cautioned  as  provided  for  in  sec.  28,  chap  83,  Bat.  Kev,, 
and  had  not  been  sufficiently  put  on  his  guard.  State  y.  S^rU, 
148. 

2.  That  the  statement  of  the  prisoner  was  in  the  nature  of  a  denial 

and  not  a  confession,  made  no  difference,  and  it  was  not  for 
the  State  to  say,  *hat  such  declaration  did  not  prejudice  the 
prisoner's  case.     Ibid. 

3.  Where,  upon  the  trial  of  an  indictment  for  larceny,  the  only 

evidence  against  the  defendant  was :  That  when  the  witnesses 
for  the  State  entered  a  still  house  where  the  stolen  pix>perty 
(a  bog)  was  found  between  eleven  and  twelve  o'clock  at  night, 
''the  defendant  was  lying  on  a  pallet,  apparently  asleep,  and 
it  was  not  shown  that  he  awoke  during  the  time  the  witness 
engaged  in  a  conversation  with  his  co-defendants,  each  of 
whom  charged  the  other  with  the  larceny ;''  and  there  was  no 
eYidence  aliunde  connecting  the  defendant  with  the  larceny : 
It  teas  held^  That  the  court  below  erred  in  refusing  to  charge 
the  jury  that  the  evidence  was  not  sufficient  to  warrant  the 
conviction  of  the  defendant.     States,  Dishman,  217. 

4.  Upon  the  trial  of  an  indictment  charging  the  defendant  with 

the  larceny  of  goods,  the  property  of  A,  proof  that  the  de- 
fendant was  guilty  of  the  larceny  of  goods,  the  joint  property 
of  A  and  B,  is  a  fatal  variance  between  the  allegata  and  the 
probata.     State  v.  Burgess^  272. 

5.  It  is  not  strictly  regular  to  take  the  objection  to  such  evidence, 

after  the  verdict,  upon  a  motion  in  ar^st  of  judgment;  but 
where  this  court  can  see  from  the  record  that  there  was  a  fatal 
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variance  between  the  charge  and  the  proof,  a  venire  de  novo  will 
be  awarded. 

6.  In  an  indictment  for  **  Assault  and  Battery  with  intent  to  com- 

mit a  Rape/'  the  evidence  of  such  intent  being  substantially 
the  following:  That  very  soon  after  the  prosecutiix  left  the 
railroad,  (and  her  companion,)  she  heard  the  prisoner,  a  colored 
man,  **holler"  to  her  *'to  stop,"  and  saw  him  running  after  her, 
distant  about  seventy  yards.  The  prosecutrix  then  began  to 
run  *'as  hard  as  she  could,"  and  was  pursued  rapidly  by  the 
prisoner,  who  ''hollered"  three  times  to  her  *  to  stop."  The 
prisoner  was  approaching  her,  until  the  road  emerged  from  the 
woods  into  a  lane ;  when  he  reached  the  mouth  of  the  lane,  and 
saw  the  dwelling  house  of  her  brother  in  law,  he  fled  in  the 
direction  of  the  road  and  into  the  woods,  &c. :  Held^  (by  a  ma- 
jority of  the  court,)  that  this  was  evidence  of  the  intent 
charged,  proper  to  be  left  to  the  jury,  and  that  the  prisoner  was 
not  entitled  to  a  new  trial,  because  the  same  had  been  submit- 
ted to  the  jury  under  the  charge  of  the  court.  State  v.  Neely^ 
425. 

7.  Upon  the  trial  of  an  indictment  for  larceny,  it  appeared  that  the 

officer  who  arrested  the  prisoner,  in  order  to  restrain  him  from 
violence,  tied  him ;  that  shortly  thereafter,  the  prisoner  said 
to  the  officer,  '*If  you  will  untie  me,  I  will  tell  you  all  about 
it;"  and  upon  being  untied,  made  certain  confessions:  Held, 
that  in  the  absence  of  evidence  tending  to  show  that  the  tying 
was  painful,  and  to  be  relieved  of  the  pain,  formed  an  induce- 
ment to  his  subsequent  confession,  the  admissions  made  were 
competent  evidence  against  the  prisoner.     State  v.  Cruaey  491. 

8.  Upon  the  trial  of  an  indictment  for  an  assault  by  poisoning: 

Beld^  that  the  court  below  erred  in  admitting  evidence  tending 
to  show  that  ''the  defendant's  house  was  a  general  resort  for 
thieves."  The  State  cannot  put  the  defendant's  character  in 
issue.     State  v.  Harey  691. 

9.  Where  upon  the  trial  of  such  indictment,  the  witnesses  for  the 

defendant  were  sworn  and  sent  out  of  the  court  room:  Eeld^ 
that  it  was  error  to  refuse  to  allow  the  defendant  to  examine 
a  witness  who  was  not  present  whea  the  other  witnesses  were 
sworn  and  sent  out,  and  came  in  during  the  trial,  but  did  not 
hear  the  examination  of  the  other  witnesses.  Ibid, 
10.  A  prisoner  under  arrest  for  stealing  growing  com  from  a  certain 
field,  may  be  compelled  by  the  officer  having  him  in  charge  to 
put  his  boot  or  shoe  in  a  track  found  in  the  field,  for  the  pur- 
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pose  of  comparison ;  and  the  result  of  that  comparison  is  ad- 
missible evidence  on  the  trial  of  the  prisoner  for  the  offence. 
StaU  V.  Graham^  646. 

See  Admissions,  1,  2; 
Affray; 
Declarations ; 
Judg^e's  Charge. 

EXECUTION. 

1.  The  Clerk  of  the  Superior  Court  is  the  proper  person,  and  not 

the  Judge  in  term  time,  before  whom  application  is  madenpon 
proof)  for  an  execution  upon  a  judgment  of  oyer  three  years 
standing.  The  execution  is  returnable  to  the  next  term.  Me- 
KeUhan  v.  MeNeiU,  663. 

2.  A  sheriff  may  return  an  execution  before  the  return  term  thereof, 

if  it  be  satisfied,  or  if  there  can  be  no  property  found,  ont  of 
which  to  satisfy  the  same.     JVhiUhead  y,  BelUny  679. 
See  Homestead,  ftc,  2,  3; 
Sheriff's  Sale,  1,  2; 
Tide. 

BXBOUTORS  AND  ADMINISTRATORS. 

1 .  When  an  executor  conyerts  his  real  and  personal  estate  into  notes 

and  money,  so  as  to  lead  to  a  reasonable  apprehension  that  the 
assets  are  not  sufficiently  secure  in  his  hands,  it  becomes  the 
duty  of  the  court,  pending  an  action  for  an  account  and  pay* 
ment  of  the  assets,  to  proyide  by  an  order  in  the  cause,  that 
the  executor  giye  bond  for  the  protection  of  the  assets,  and 
for  the  performance  of  the  final  decree,  and  upon  his  failure  so 
to  do,  to  appoint  a  receiyer.  It  is  error  to  appoint  a  receiver 
in  the  first  instance.     Chaj/  r,  Oaiiher^  287. 

2.  A  bequest  to  the  following  effect,   *'  I  leaye  in  the  hands  of  my 

executor  to  be  hereinafter  named,  eight  hundred  dollars,  to  be 
by  him  applied,  according  to  his  discretion  and  as  necessity 
may  require,  to  the  use  and  benefit  of  my  daughter  (the  plain- 
tiff") ;  and  should'  he,  my  executor,  deem  it  adyisable  to  do  so^ 
he  may  inyest  the  whole  or  any  part  of  this  amount  in  the  por- 
chase  of  land  for  the  use  of  my  said  daughter,  which  land,  if 
thus  purchased,  shall  yest  at  her  death  in  the  heirs  of  her 
body,  if  any  then  liying;  but  if  not,  in  the  next  of  kin,  share 
and  share  alike  "  te.,  vests  no  discretion  in  the  exeoator,  ez- 
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cept  to  pay  over  the  money  da  the  legatee  might  need  it,  or  to 
invest  it  in  land  for  her  benefit.  JfeFarlmnd  v.  McKay,  258. 
3.  In  an  action  against  an  administrator  of  an  executor  to  have 
him  declared  a  trustee  of  the  plaintiff  as  to  certain  funds  held 
by  his  intestate  as  a  legacy  to  the  plaintiff,  the  faet  that  he  is 
only  an  administrator  of  the  executor,  and  not  the  executor  of 
the  will,  cannot  avail  the  defendant  as  a  defence  against  an  ac- 
count of  the  fund,  where  it  is  admitted  that  the  same  is  in  his. 
bands.  lUd, 
See  Agreement,  4: 

Contract,  3; 

Courts  of  Probate,  1,  4; 

Deed. 

EXECUTION  SALE. 

A  purchaser  at  execution  sale  is  affected  with  notice  of  all  defects 
of  title.  If  one  purchase  land  at  such  sale  as  the  agent  of  an- 
other, and  the  land  be  subsequently  sold  under  execution  for 
his  individual  debt,  the  purchaser  having  no  actual  notice  of 
the  agency,  he  acquires  only  the  interest  of  the  agent,  and  is  to 
be  deemed  to  have  had  notice. 
Therefore,  where  A  purchased  a  tract  of  land  at  execution  sale,  as 
the  agent  of  B,  and  subsequently  the  land  was  sold  under  exe- 
cution against  A:  R  woe  hdd,  in  an  action  brought  against  A 
to  recover  the  land,  that  the  court  below  did  7u>t  err  in  refusing 
to  charge  the  jury,  that  although  they  should  find  that  A  pur- 
chased as  agent  of  B,  yet  if  the  plaintiffs  bought  without  no- 
tice, and  for  value,  they  were  entitled  to  recover.  Biehardwm 
V.  Wicker,  278. 

FALSE  RETURN. 
See  Sheriff,  1. 

PEES. 

Fees  due  ofilcers  of  the  court  are  vevved  rights  by  law ;  and  are  not 
discharged  when  a  defendant  receives  an  unconditional  pardon, 
after  conviction  and  sentence,  from  the  (Governor  of  the  State.. 
State  V.  Mboney,  98. 

FORCIBLE  TRESPASS. 

1.  In  order  to  constitute  a  Forcible  Trespass  there  must  be  some 
demonstration  of  force  as  distinguished  from  mere  words:  as 
62 
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by  a  display  of  weapons,  or  other  outward  signs  of  violence, 
or  by  numbers,  which  supply  the  place  of  violence,  and  are 
equally  calculated  to  put  in  fear.  St<U6  v.  Kmg^  177. 
2.  Rails,  when  made  up  into  a  fence  upon  the  land,  become  a  part 
of  the  realty ;  and  an  indictment  for  Forcible  Trespass  to  per- 
sonal property,  in  carrjring  them  away,  cannot  be  supported. 
State  V.  Graves^  396. 
Se«  Landlord  and  Tenant,  2,  8. 

FORNICATION  AND  ADULTERY. 
See  Indictment.  5. 

FRANCHISE. 

See  Taxes,  Ac,  10. 

FRAUD. 

See  Equity  ; 

Evidence,  4 ; 
Guardian  and  Ward,  2. 

FRAUDULENT  REPRESENTATIONS. 
See  Deed,  5. 

FRAUDS,  STAT.  OF 

See  Contract  for  the  sale  of  land,  1 ,  2. 

GRAND  JURY. 

See  Practice  (Crim.),  2,  8.  4. 

GREENSBORO',  CITY  OF 
See  Banks,  1, 

GUARDIAN  AND  WARD. 

1.  TVnerea  guardian  purchased   his  ward's  laad  at  a  sale  by  the 

Clerk  and  Master,  in  a  petition  for  partition  filed  by  himself, 
and  received  a  deed  therefor,  he  holds  the  legi^  title  to  said 
land,  subject  to  the  equity  of  the  wards  of  his  paying  the 
purchase  money,  as  a  condition  precedent  to  his  becoming  the 
owner  of  it.    8maU  v.  SmdUy  16. 

2.  A  judgment  ccmfessod  (by  the  Guardian  of  one  who  is  ncn^ 

^ompa9  fTMiUM,)  under  the  provisions  of  seotions  $d5  and  82<, 
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C.  C.  p.,  if  the  statement  required  be  verified  by  the  guardian, 
in  the  absence  of  fraud,  is  not  irregular.     Me  Aden  v.  Hooker,  24. 

3.  Whenever  the  relation  of  guardian  and  ward  is  proved  or  admit- 

ted, either  party  has  a  right  to  an  account,  unless  the  action 
can  be  barred  by  the  plea  of  innmul  eomputnssent,  or  a  release 
or  the  statute  of  limitations.     Adams  v.  QuinUy  859. 

4.  Where  the  guardian  is  charged  with  fraud  by  his  wards,  the 

plaintiffs,  in  that,  he  sold  certain  lands  whilst  acting  as  guar- 
dian and  never  accounted  for  the  proceeds,  the  plaintiffs  are 
entitled  to  an  answer  to  their  complaint,  and  to  a  reference  for 
an  account.    Ilnd, 

5.  A  guardian  has  power  to  exchange  property  of  his  wards,  which 

he  thinks  hazardous,  for  other  property;  and  if  his  discretion 
has  been  honestly  exercised  in  the  transaction,  the  courts  will 
not  hold  him  liable  for  the  results.     Freeman  v.  Wilson,  368. 

6.  Where  a  guardian  received  from  an  administrator  a  note  on  a 

certain  person  without  surety,  it  was  his  duty  at  once  to  collect 
the  same,  or  require  the  maker  of  the  note,  although  a  wealthy 
man,  to  secure  it.  If,  instead  of  this,  he  exchanges  said  note 
for  one  payable  to  himself  as  guardian,  also  unsecured,  he  be- 
comes liable  for  the  amount  thereof.    Ibid, 

7.  In  the  exercise  of  a  sound  and  honest  discretion,  a  guardian 

was  empowered,  during  the  late  war,  to  receive  Confederate 
money  for  the  rent  of  his  wards'  land  and  the  hires  of  their 
slaves,  and  disbursing  the  same  for  their  support  and  educa- 
tion. He  might  also  receive  payment  of  apparently  solvent 
bonds  and  notes,  in  the  same  currency,  if  the  amounts  were 
similarly  disbursed,  or  expended  in  the  payment  of  taxes,  and 
such  like,  without  being  liable  to  be  charged  therewith.    IJdd. 

8.  A  guardian  should  be  charged  with  what  he  receives,  and  credi- 

ted with  what  he  paid  out,  it  not  appearing  that  he  collected 
anything  prematurely,  or  kept  on  hand  any  unreasonable 
sum.    Hid, 

HABEAS  CORPUS. 

The  power  to  issue  the  writ  of  Tuibeas  carpus  is  denied  to  the  Su- 
preme Court  and  any  Judge  thereof,  or  to  the  Superior  Courts, 
by  the  express  provision  of  Bat.  Rev.,  chap.  54,  where  the  ap- 
plicant is  detained  by  virtue  of  a  final  judgment  of  a  court  of 
competent  jurisdiction.  The  application  must  be  refused, 
even  where  it  appears  that  the  applicant  is  imprisoned  in  the 
StAte's  prison,  aind  the  sentence  of  the  court  is  erroneous;  and 
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the  applicant,  in  default  of  appeal,  must  be  left  to  bis  remedy  bj 
writ  of  certiorari.     In  re  Sch^nch,  607. 

HEIRS  AT  LAW. 
See  Lease. 

HOMESTEAD  AND  PERSONAL  PROPERTY  EXEMPTION. 

1.  A  recovers  a  judgment  against  B  for  $193,  wbo  subsequently 
obtains  judgment  against  A  for  $60,  upon  a  cause  of  action 
existing  at  tbe  time  of  A'a  judgment,  but  wbich  was  not 
pleaded  as  a  counter  claim.  On  a  motion  in  the  Superior 
Court,  in  which  both  judgments  were  docketed,  to  allow  the 
judgment  of  B  to  be  credited  on  that  against  him :  Eald^  that 
A's  personal  property  exemption  protected  his  judgment  against 
B,  from  any  such  proceeding;  as  it  is,  in  the  sense  of  Art.  X, 
sec.  1,  of  the  Constitution,  final  process.   Curleey.  Thoma^  51. 

a.  No  levy  of  execution  upon  property  or  sale  under  the  same, 
made  subsequent  to  the  ratification  of  the  present  Constitution 
of  this  State,  and  the  Act  of  1868,  Battle's  Revisal,  chap.  55, 
(known  as  the  ** Homestead  Law,")  will  divest  the  right  of  the 
defendant  in  execution  to  a  homestead;  and  it  is  immaterial 
whether  the  debt  upon  which  judgment  has  been  recovered 
was  contracted  prior  or  subsequent  to  the  adoption  of  the  Con- 
stitution and  said  Act.     JSJdwarcU  v.  Kearsey^  241. 

8.  A  defendant  in  execution,  whose  homestead  has  been  allotted  to 
him  by  appraisers  appointed  by  the  sherifl!,  and  who  had  ap  - 
pealed  to  the  township  trustees  from  such  allotment,  and  after- 
wards withdrew  his  appeal,  expressing  himself  satisfied,  will  not 
be  permitted,  after  the  sheriff's  levy  on  the  excess  has  been  re- 
turned to  court,  by  a  motion  in  the  cause,  to  set  aside  the  levy 
and  call  in  the  execution,  because  one  of  the  sheriff 's  apprais- 
ers married  a  cousin  of  the  plaintiff 's  wife.  Chambers  v.  Pen- 
land,  840. 

4.  Such  objection,  to  avail  the  defendant,  must  be  made  in  apt 

time  to  the  sheriff;  and  if  not  allowed  by  the  sheriff,  it  ought 
to  have  been  taken  advantage  of  in  an  application  to  the  town- 
ship trustees ;  and  if  not  allowed  by  them,  it  ought  to  have 
been  taken  advanatge  of  by  a  petition,  as  in  other  special  pro- 
ceedings.    Und, 

5.  The  title  to  the  homestead  is  vested  in  the  owner  by  the  Consti- 

tution of  this  State,  and  no  allotment  by  the  sheriff  is  neces- 
sary to  vest  the  titl^  thereto.    The  allotment  by  the  sheriff  is 
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oiily  for  the  piupose  of  ascertaining  whether  th^re  be  an  excess 
of  property  over  the  homestead  which  is  subject  to  execution. 
Lamibert  v.  Kinnery^  848. 

6.  The  title  to  ^  homestead  can  be  divested  from  the  owner  only  in 

the  mode  prescribed  by  law,  to-wit,  by  deed,  with  the  consent 
of  the  wife  evidenced  by  her  privy  examination.     Hid, 

7.  The  owner  of  a  homestead  can  part  with  it  only  by  the  formali- 

ties prescribed  by  law.  Such  owner  is  not  the  only  object  of 
solicitude  and  care  in  our  fundamental  law ;  but  the  wife,  if 
there  be  one,  and  children,  if  there  be  any,  have  rights  in  the 
homestead  fixed  by  the  Constitution,  which  cannot  be  divested, 
save  in  the  manner  prescribed  by  that  instrument. 
Therefore^  where  a  judgment  was  obtained  on  a  promisory  note, 
in  which  it  was  stipulated  that  '^  the  maker  and  endorser  each 
hereby  waive  the  benefit  of  the  homestead  exemption  as  to  the 
debt  evidenced  by  this  note,^*  the  maker  of  the  note  having  at 
the  time  a  wife  and  children:  It  was  AM,  that  no  release  of  the 
right  to  the  homestead  was  thereby  effected,  and  that  the  same 
could  not  be  sold  under  an  execution  issuing  on  said  judgment. 
Beavan  dk  Co.  v.  Speed,  544. 

ILLEGAL  CONSIDERATION. 

One  who  sold  a  horse  to  another,  taking  his  note  therefor,  knowing 
at  the  time  of  the  sale  that  the  purchaser  intended  to  use  the 
horse  in  the  Confederate  army,  or  to  swap  him  for  one  to  use  in 
the  army,  is  not  entitled  to  recover  in  an  action  upon  the  note, 
because  the  illegal  consideration  vitiates  the  same.  Lewis  v. 
Latham,  288. 

IMPROVEMENTS  ON  LAND. 
See  Contract,  4. 

INDICTMENT. 

1.  The  provisions  of  the  act  of  1887,  Bat,  Rev.,  chap.  104,  sec.  86, 

do  not  apply  to  Railroads,  ^.,  constructed  before  the  time  of 
its  passage.     StaU  v.  WiL  db  Wei.  B.  R  Co.,  148. 

2.  The  proviso  to  the  27th  section  of  the  charter  of  the  Wilming- 

ton and  Weldon  Railroad  Company  does  not  require  that 
companj  to  make  and  rc^ir  bridges,  made  necessary  by  roads 
laid  out  subsequent  to  the  construction  of  said  railroad.  Ibid. 
9.  Upon  the  trial  of  an  indictment  under  chap.  82,  sec.  72,  Bat- 
tlers Revisal,  (betting  on  a  game  of  chance, )  the  jury  returned 
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a  special  verdict,  finding:  At  the  time  specified  in  the  indict- 
ment, there  was  kept  a  place  on  Wilmington  street,  in  Raleigh, 
where  there  were  sold,  small  oval  shaped  cards,  with  certain 
numbers  on  them ;  that  there  were  alsQ  in  a  box  a  certain 
number  of  envelopes,  containing  each  one  card  with  a  number 
on  it.  The  party  bought  one  of  the  cards,  and  was  permitted 
to  draw  from  the  box  an  envelope ;  if  the  number  on  the  card 
corresponded  with  any  one  of  the  numbers  on  the  oval  card, 
the  purchaser  got  ten  times  the  amount  invested.  The  envel- 
opes and  the  oval  cards  were  kept  on  a  table  at  which  the  pro- 
prietor stood.  Tht  defendant  bought  and  drew  a  card  at  the 
time  specified  in  the  bill  of  indictment.  It  was  called  a  gift 
enterprise,  and  so  licensed.  Hdd :  That  the  enterprise  was  a 
lottery,  and  the  parties  who  sold  the  tickets  were  not  indicta- 
ble under  said  section,  and  the  purchaser  thereof  was  not  in- 
dictable at  all,  for  the  reason  that  the  statute  did  not  make  it 
an  indictable  offence  to  purchase  lottery  tickets,  State  v.  J. 
B.  Bryant,,  207. 

4.  When  an  indictment  is  quashed,  it  is  competent  and  proper  for 
the  court  to  require  the  defendant  to  give  bail  to  answer  the 
charge.  Those  against  whom  there  is  a  well  grounded  sus- 
picion of  crime,  should  not  be  allowed  to  escape  without  an 
investigation.     State  v.  Oriffiee^  816. 

6.  An  indictment  for  Fornication  and  adultery,  charging  that  the 
defendants  ^  did  unlawfully  and  adulterously    bed   and  co- 
habit together,  and  then  and  there  did  unlawfully  commit  for- . 
nication  and  adultery,  is  amply  sufilcient,  and  ought  not  to  be 
quashed.     State  v.  TaUy,  822. 

See  Appealr4; 

Assault  and  Battery  2,  3. 

IN  FORMA  PAUPERIS. 

1.  In  granting  an  order  for  a  person  to  sue  in  forma  pauperu^  it  is 

sufficient  compliance  with  the  statute,  Bat.  Rev,  chap.  17,  sec. 
72,  for  the  presiding  Judge  to  be  satisfied  by  a  certificate  of 
counsel  or  otherwise,  that  the  plaintiff  has  an  honest  cause  of 
action  on  which  he  may  reaponably  expect  to  recover.  Muisa 
V.  CaUowtyy^  81. 

2.  Either  a  Clerk  or  Judge  of  the  Superior  Court  may,  in  proper 

cases,  within  the  jurisdiction  of  said  court,  authorize  a  person 
to  sue  in  forma  pauperis,     Sumner  v.  Candler,  265. 
8.  A^  party  to  an  action  or  special  proceeding  in  any  and  all  courts^ 
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and  before  any  and  all  persons  acting  judicially  may  be  exam- 
.  ined  as  a  witness  on  his  own  behalf,  or  in  behalf  of  any  other 
party  thereto: 

Therefore^  where  a  party  is  authorized  by  a  competent  tribunal,  tc 
sue  in  fcrma  pauperis:  it  is  error^  to  "dismiss  the  action  upon  the 
ground  that  the  application  so  •to  sue,  is  based  upon  the  evidence 
of  the  plaintiff  himself.     IMd. 

INJUNCTION. 

1.  The  Judge  below  erred  in  granting  an  injunction,  by  which  the 

persons  in  possession  of  the  offices  of  Mayor  and  Aldermen  of 
a  city,  and  actually  performing  the  duties  of  those  offices,  are 
restrained  from  all  official  acts.     Campbell  y.  Wolfenderi^   108. 

2.  It  is  not  sufficient  to  allege  that  the  persons  filling  the  offices 

were  not  regularly  or  rightfully  elected ;  but  it  must  also  ap- 
pear that  they  are  abusing  or  about  to  abuse  their  possession  of 
official  power  to  the  public  injury;  and  that  the  public  will 
sustain  no  damage  by  the  suspension  for  an  indefinite  time  of 
all  city  government.  I  hid. 
See  Taxes,  3. 

INSURANCE,   (FIRE) 

1.  In  case  of  the  destruction  by  fire  of  a  stock  of  goods  which  the 

defendant  had  insured  for  and  on  account  of  the  plain tifE,  the 
proper  measure  of  damages  against  the  defendant  is  the  market 
value  of  the  goods,  (within  the  amount  insured,)  at  the  time 
and  place  of  the  fire.     Fowler  v.  Old  North  State  Irts.  Co.,  89. 

2.  The  failure  of  the  plaintifE  to  call  as  a  witness  one  who  was 

his  clerk  at  the  time  of  such  fire  to  prove  the  value  of  the 
goods,  was  a  proper  subject  of  remark  J>y  the  counsel  of  the 
defendant,  before  the  jury.  The  reasons  of  the  plaintiff  for 
not  introducing  the  clerk,  were  also  properly  called  to  the  at- 
tention of  the  jury,  by  his  Honor,  presiding.     Ibid,  • 

INSURANCE,   (LIFE) 
See  Contract,  3. 

JUDGE  OF  THE  SUPERIOR  COURT. 

1.  Granting  or  refusing  a  continuance  in  the  court  below,  is  in  the 
discretion  of  the  presiding  Judge;  and  it  would  require  cir- 
cumstances, proving  beyond  doubt,  hardship  and  injustice  to 
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indace  this  court  to  review  the  exercise  of  sach  discretion,  if 
ID  any  case  it  had  the  power  to  do  so. 

Hence,  where  a  case  has  been  continued  several  terms,  and  a 
motion  is  made  to  continue  it  again,   in  the  absence  of  the 
affidavit    showing   merits,   this    court  will  not  review  the  de- 
cision of  the  court  below,  refusing  a  continuance.     Moore  v. 
Diehon,  428. 
2.  It  is  competent  for  a  Judge  of  the  Superior  Court  to  authorize 
the  sherifE^  or  any  other  person,  to  take  a  recognizance  from  a 
defendant  for  his  appearance  at  the  next  term,  to  answer.  Sec, 
his  Honor  having  first  fixed  the  amount  of  such  recognizance. 
StaU  V.  Houston,  549. 
8.  Although  the  recognizance  authorized  to  be  taken  is  put  in  the 
form  of  a  bond,  with  conditions,  signed  and  sealed  by  the  de- 
fendants, yet  it  is  valid  as  a  recognizance.    Ibid, 
See  Appeal,  6.  7,  10; 

In  Forma  Pauperis,  2 ; 

Injunction^  1 ; 

Practice  (Oivil  Cases,)  6. 

JUDGE'S  CHARGE. 

1.  Upon  the  trial  of  an  indictment  for  larceny :  It  toas  hdd,  that  it 
was  not  error  in  the  court  below  to  charge  the  jury,  **That  all 

the  evidence  introduced  (the  defendant  having  introduced  no 
evidence)  was  intended  by  the  State's  attorney  to  prove  to  them 
that  the  defendant  feloniously  stole,  took  and  carried  away, 
the  money  of  A.  R.  &  Son,  charged  in  the  bill  of  indictment, 
and  that  was  the  question  for  them  to  determine ;  that  if  the 
evidence  satisfied  them  that  he  did,  then  their  verdict  should 
be  *  guilty ;'  but  if  the  evidence  did  not  so  satisfy  them,  then 
their  verdicfr  should  be  *not  guilty.'  "    StaU  v.  GhUders. 

2.  Where,  upon  the  trial  of  an  indictment  for  larceny,  the  court 

charged  the  jury:  *'To  decide  the  case  by  the  evidence  alone; 
that  on  account  of  the  color  of  the  defendant,  (who  was  a 
white  man,)  they  should  require  no  other  or  stronger  proof  to 
convict  him,  than  they  would  if  the  prosecutor  (who  was  a 
colored  man)  were  on  trial  and  the  defendant  were  his  prose- 
cutor. That  the  proposition,  *'  that  before  the  jury  can  convict 
on  circumstantial  evidence,  they  must  be  as  well  satisfied  of  the 
guilt  of  the  accused,  as  if  one  credible  eye  witness  had  testi- 
fied to  the  fact,"  was  not  a  rule  of  law,  but  only  an  illustra- 
tion— all  that  was  intended  by  the  comparison,  was  to  inform 
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tb#  jury  that  they  must  be  fully  satisfied,  beyond  a  reasonable 
doubt,  of  the  guilt  of  the  accused.  When  a  single  eye  witness 
swears  to  the  fact  of  guilt,  if  the  jury  believe  him,  there  is  an 
end  of  the  matter ;  while  in  many  cases  of  circumstantial  evi- 
dence, the  mental  operations  are  much  more  complex,  and  then 
the  comparison  might  mislead  instead  of  assisting  the  jury. 
In  either  case  the  jury  must  be  fully  satisfied.  The  expression, 
*  testimony  of  an  eye  witness,'  is  more  a  fixed  phrase  in  the  law, 
than  *  reasonable  doubt.'"  And  after  the  case  had  been  sub- 
mitted to  the  jury  and  they  were  about  leaving  the  box,  the 
court  further' charged:  ''Gentlepien,  you  will  find  whether  the 
defendant  is  guilty  on  the  first  or  second  count — that  is,  whether 
he  is  guilty  of  larceny,  or  of  receiving  the  stolen  goods,  know- 
ing them  to  be  stolen,  if  you  find  him  guilty  at  all."  It  was 
heldj  that  there  was  no  error  in  the  matter  of  the  charge,  nor 
in  the  matter  of  submitting  it  to  the  jury.  JState  v.  Norwood, 
247. 
3.  It  is  not  error  for  a  Judge  of  the  Superior  Court  to  refuse  to  in- 
struct the  jury  as  asked  by  one  of  the  parties  in  the  cause, 
when  such  instruction  is  based  upon  a  hypothetical  state  of 
facts,  not  alleged  in  the  pleadings,  or  even  appearing  in  the 
evidence.  Johnson  v.  Bell^  355. 
See  Insurance  (Pire)»  2. 

JUDGMENT. 

1.  Where  a  sherifif^  who  by  negligent  delay  in  collecting  an  execu- 

tion, had  rendered  himself  liable  to  the  plaintiff,  paid  off  the 
debt  in  his  own  exoneration,  and  took  an  assignment  from  the 
plaintiff  to  a  third  person  in  trust  for  himself:  Held,  that  the 
judgment  was  not  thereby  extinguished,  and  nothing  else  ap- 
pearing, the  assignee  was  entitled  to  an  ulia$  execution  there- 
upon.    Heilig  v.  LenUi/y  250. 

2.  Where  A  confessed  judgment  in  a  Court  of  Justice  of  the  Peace, 

in  favor  of  B,  upon  a  note,  upon  its  face  bearing  interest  at 
the  rate  of  eight  per  cent.,  and  the  Justice  gave  judgment  for 
the  pricipal  of  the  note,  **  with  interest  from  date,"  and  the 
judgment  being  sent  to  the  Superior  Court  to  be  docketed, 
execution  was  thereon  issued  for  the  principal  sum,  **  with  in- 
terest at  8  per  cent:''  Eeld,  that  there  was  no  material  vari- 
ance between  the  judgment  as  rendered  and  the  transcript 
upon  which  the  execution  is  based.     Wonible  v.  Little,  265. 

3.  An  irregular  judgment  rendered  at  one  term  may  be  set  aside 
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at  a  subaequent  term,  independent  of  the  proTiskms  of  the  C. 
C.  P. ;  but  an  erroneone  judgment  cannot  be  set  aside  at  a  sab- 
sequent  term.     Wolfe  t.  BanU,  597. 

An  erroMoui  judgment  is  one  rendered  according  to  the  coarse  and 
practice  of  the  court,  but  contrary  to  law.     An  irregular  judg^ 
ment  is  one  rendered  contrary  to  the  course  and  practice  of  the 
court,   as  a  judgment  without  service  of  process.    Ihid, 
See  Appeal.  4,  11; 

Courts  of  Probate,  1 ; 

Deeds,  5; 

Guardian  ft  Ward  ; 

Homesteads,  &c.,  1 ; 

Practice,  (Civ.  Cases)  5. 

JURISDICTION. 

See  Appeal,  7; 

Courts  of  Probate,  2.  4; 
Taxes,  &€.,  2,  9; 
Sup'r  Courts,  3. 

JURY. 

See  Deed,  5; 
Equity,  2; 
Bvidence,  2; 
Practice,  (Crim.)  6; 

JUSTICES  OP  THE  PEACE. 
See  Appraisers,  3; 

Appeal,  8;  ^ 

Judgment,  2. 

LANDLORD  AND  TENANT. 

1.  In  a  summary  proceeding,  under  the  provisions  of  the  Landlord 
and  Tenant  Act,  the  tenant  may  set  up  in  his  answer  anj 
equitable  defence  which  he  may  have  to  his  land'.ord^s  claim ; 
and  if  such  defence  involve  the  title  to  real  estate,  a  Justice 
of  the  Peace  has  no  jurisdiction  thereof,  and  should  dismiss 
the  proceeding. 

Therefore^  where  A  instituted  summary  proceedings  under  said 
Act  against  B,  who  offered  to  prove  that  the  deed  under  which 
the  plaintiff  claimed  title,  although  executed  by  himself,  and 
absolute  upon  its  face,  was  in  fact  intended  as  a  mortgage, 
and  delivered  as  such :    It  tt<u  held,  that  upon  appeal  from  the 
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court  of  a  Justice  of  the  Peace,  the  court  below  trr^d  in  ex 
eluding  evidence  tending  to  show  that  said  deed  was  intended 
and  delivered  to  operate  as  a  mortgage,  and  that  the  proceed- 
ing should  have  been  dismissed  for  want  of  jurisdiction  in  the 
Justice  of  the  Peace.     Forsythe  v.  BuUocky  135. 

2.  Where  one  rented  land  for  the  year  1875,  the  landlord  cannot 

avail  himself  of  the  Act,  ratified  the  19th  day  of  March,  1875, 
as  a  defence  against  a  charge  of  Forcible  Trespass,  in  that  he 
entered  on  said  land  before  the  prosecutor's  term  had  expired, 
and  with  a  strong  hand  caused  to  be  removed  certain  fodder, 
before  the  same  had  been  divided.     State  v.  Surles,  880. 

3.  The  Act  of  the   19th   March,    1875,    provides  in  terms,  how  a 

landlord  shall  proceed  to  enforce  his  demands,  and  take  the 
benefit  of  its  provisions  before  the  courts,  which  negatives  the 
idea  that  he  can  take  redress  in  his  own  hands.    Ibid. 

LACHES. 

See  Bankrupt,  1 

LARCENY. 

1.  If  A  borrow  of  B  a  horse,  with  the  felonious  intent  to  deprive 

B  of  it,  and  to  appropriate  it  to  his  own  use,  and  does  so,  he 
is  guilty  of  larceny.  If  A  borrow  of  B  twenty  dollars  with 
the  same  intent,  it  is  not  larceny,  but  fraud.  But  where, 
upon  an  indictment  for  the  larceny  of  money,  the  defence  re- 
lied upon  was,  that  the  prosecutor  had  voluntarily  loaned  the 
money  to  the  defendant,  and  the  transaction  alleged  to  be  a 
loan  was  left  to  the  jury  under  the  charge  of  the  court:  **that 
if  the  jury  found  that  the  borrowing  was  in  good  faith,  and 
the  money  was  voluntarily  loaned,  they  should  acquit  the 
prisoner ;  but  if  the  act  of  the  defendant  was  but  a  trick  or 
contrivance  to  get  possession  of  the  prosecutor's  money,  and 
the  defendant  borrowed  the  same  with  the  intent  at  the  time 
to  steal  it,  it  would  be  larceny  ,"  and  the  jury  returned  a  ver- 
dict of  guilty :  Bddy  that  there  was  no  error.  Stats  v.  Deca- 
tur Bryanty  124. 

2.  It  is  not  sufficient,  to  constitute  the  crime  of  larceny,  that  the 

defendant  ?ia$  the  pnoer  to  remove  the  property  alleged  to 
have  been  stolen,  there  must  be  some  asportation  thereof.  Stats 
V.  Alexander,  282. 

See  Evidence,  (Crim.)3,  4,  7; 
Judge's  Charge,  1.  3. 
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LEASE. 

Where,  by  the  death  of  an  intestate,  lands  descend  to  the  heir  at 
law,  a  collector  has  no  power  to  enter  upon  and  make  leases  of 
said  land.     Lee  v.  Lee^  70. 

LEGACIES  AND  DISTRIBUTIVE  SHARES. 
See  Courts  of  Probate,  2,  3.  4. 
Superior  Courts,  8. 

LIEN. 

Sec  Appraisers,  2,  S. 
Mortgages,  4. 

LIFE  ESTATK 

See  Devises,  1 . 

LIMITATION. 

See  Deed,  8. 

LOCUS  IN  QUO. 

See  Contract  for  sale  of  land,  2 : 
Evidence,  8. 

LOST  DEED. 

Evidence,  that  the  witness,  from  two  notes  he  lieid  in  bis  hand, 
which  were  written  and  tested  by  himself,  had  an  indistict  re- 
collection that  at  the  time  the  notes  were  given,  he,  the  wit- 
ness, wrote  a  deed,  alleged  to  be  lost,  from  the  defendant's  in- 
tate  to  the  plaintiff  for  a  tract  of  land,  and  the  notes  were  the 
consideration  therefor;  the  deed  contained  the  usual  clause 
of  warranty  or  covenant  of  quiet  enjoyment,  the  witness  being 
of  opinion  that  if  any  special  instructions  had  been  given,  or 
if  the  deed  had  varied  from  an  ordinary  deed,  or  had  there 
arisen  any  questions  as  to  title,  he  would  have  recollected  it ; 
that  said  intestate  was  a  prudent  man  in  his  business  transac- 
tions, iind  would  not  ha^^  executed  a  paper  that  he  did  not  un- 
derstand ;  that  from  a  conversation  with  the  plaintiff,  he  saw 
said  intestate  several  years  after  the  execution  of  the  deed,  and 
asked  him  if  he  had  any  idea  what  had  become  of  the  same, 
and  the  witness  thinks  the  intestate  said  he  knew  nothing 
about  it  after  the  execution  and  delivery,  is  competent  to  l>e 
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considered  by  a  referee,  as  tending  to  prove  the  existence  of  a 
deed  from  the  defendant's  intestate  to  the  plaintiff,  and  also  its 
covenants  and  loss      Mercer  v.  WiggirtSy  48. 

LOTTERY. 

See  Indictment,  3. 

MARRIED  WOMEN. 

1.  One  who  contracts  by  virtue  of  a  power,  statutory  or  otherwise, 

and  who,  except  by  such  power,  is  incapable  of  contracting, 
must  pursue  the  power,  or  such  contract  will  be  void ;  and  it 
must  appear  in  some  lawful  way,  that  sucli  one  meant  to  act 
under  the  power.     Pippen  v.  Wesson,  487. 

2.  A  married  woman  has  no  power  to  contract  a  personal  debt,  or 

to  enter  into  any  executory  contract,  even  with  the  written 
consent  of  her  husband,  unless  her  separate  estate  is  charged 
with  it,  either  expressly  or  by  necessary  implication  arising  out 
of  the  nature  or  consideration  of  the  contract,  showing  that  it 
was  for  her  benefit.     Ilnd. 

3.  A  feme  covert,  whose  estate  was  created  by  deed  in  1885,  signs  a 

bond  for  the  payment  of  money,  as  surety,  in  1872,  which 
bond,  or  contract,  does  not  in  any  manner  refer  to  her  separate 
estate,  as  to  be  charged  therewith,  nor  was  it  made  either  with 
the  consent  of  her  husband  or  of  the  trustees  in  the  deed :  Held, 
that  the  bond  is  invalid  as  to  her.  Webb  &  Boundtree  v.  Gay, 
447. 

4.  In  August,  1868,  A  sold  to  B,  &fetne  covert,  having  a  large  sepa- 

rate estate,  a  tract  of  land,  taking  for  the  purchase  money  two 
notes  with  her  husband  as  surety.  Subsequently  A  surrenders 
these  two  notes  to  B,  who  executes  instead  thereof  three  notes, 
two  of  which  are  made  to  A,  and  the  third  one  to  0,  upon 
which  latter  B's  husband  and  A  are  sureties.  After  this,  the 
land  sale  itself  was  cancelled,  and  A  gave  up  the  two  notes  he 
held,  and  agreed  to  pay  $1,000  on  that  held  by  C,  B  agreeing 
to  pay  the  balance.  C  sued  on  the  note  he  held,  and  recovered 
the  amount  thereof  from  A.  In  this  action  by  A  against  B  to 
recover  the  amount  he  had  to  pay  to  C  over  and  above  what  he 
had  promised :  It  was  held,  that  the  separate  estato  of  B,  the 
Jeme  sole,  other  than  that  which  was  the  considerotion  of  the 
note,  (now  given  back  to  A,)  is  not  chargeable  with  its  pay- 
ment, and  that  therefore  A  cannot  recover.  Atkinson  y.  Richard- 
son, 454. 
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MAYOR  AND  ALDERMEN. 
See  Injunction,  I,  2; 

MONEY  BORROWED. 

See  Bills,  Bonds,  &c.,  1 ; 
County  Courts,  1.  2; 
Wardens  of  the  Poor. 

MOTION  TO  DISMISS. 
See  Appeal,  10,  12. 

MORTGAGES,  «&c. 

If  a  mortgagor  and  mortgagee  join  in  conveying  the  mortgaged 
estate  to  a  third  person,  the  mortgagee  is  only  entitled  to  re- 
ceive out  of  the  price  the  amount  of  the  mortgage  debt;  and 
the  fact  that  the  parties  separately  or  jointly  agreed  to  sell  to 
the  third  party,  and  took  separate  notes,  does  not  alter  the  re- 
lation between  them.     EWott  v.  Wyatt^  55. 

Whether,  if  the  notes  had  been  paid  in  full,  would  chsage  the  re- 
lation,    Q;uere  f    Ibid, 

The  Act  of  the  General  Assembly,  ratified  the  11th  day  of  May, 
1861,  (the  first  Stay  lato^)  making  void  all  mortgages  and  dee<ls 
of  trust,  for  the  benefit  of  creditors  thereafter  executed, 
whether  r^stercd  or  not,  does  not  apply  to  a  mortgage  execu- 
ted prior  to  the  passage  of  that  act,  but  registered  after  it? 
passage.     Harrison  v.  Sfyers^  290. 

A  debtor  may  lawfully  mortgage  his  property  to  secure  future  and 
contingent  debts,  and  that  he  does  so,  is  not  of  iUeif  proof  of 
a  fraudulent  intent.  The  mortgagee  in  such  case,  is  deemed 
a  purchaser  for  value,  and  his  rights  are  not  affected  by  a  prior 
unreyiitered  moTtgSLf^e,     Moore  t.  Baglandy  84S. 

That  a  man  owes  debts,  does  not  disable  him  from  making  a  mort- 
gage to  secure  a  present  loan,  or  to  secure  some  of  his  debts  to 
the  exclusion  of  others.  The  mortgage  is  not  void  as  to  the 
creditors  excluded.  A  creditor  can  only  assert  bis  rights  as 
such,  by  obtaining  a  judgment,  which  will  be  a  lien  on  the 
property  which  the  debtor  then  has,  and  also  on  all  which  he 
has,  before  that  time,  fraudulently  conveyed.    Ibid, 

A  executed  and  delivered  to  B  a  mortgage  upon  a  sorrel  horse,  de- 
scribed in  the  mortgage  as  **one  horse,  ^' ^.  A,  with  the 
consent  of  B,  exchanged  the  sorrel  horse  for  a  bay  horse,  with 
the  understanding  that  the  bay  horse  should  stand  in  the  place 
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of  the  sorrel  horse  in  the  mortgage.  Afterward  A  exchanged 
the  bay  horse  for  another  horse.  In  an  action  brought  to  re- 
cover the  bay  horse:  Hdd^  that  the  mortf^age  was  a  Hen  upon 
the  bay  horse  as  between  the  mortgagor  and  mortgagee,  but 
did  not  embrace  the  bay  horse  as  against  a  third  party  without 
notice,  and  the  plaintiff  had  no  title  against  the  defendant. 
Sharpe  r.  Pearee,  GOO 

8.  Where  a  mortgagor  has  an  equity  of  redemption,  subject  to  a 
power  of  sale,  and  the  land  mortgaged  is  actually  sold  after 
forfeiture,  the  right  ot  the  mortgagor  is  entirely  extinguished. 
Poickal  V.  Harris,  8S5. 

Henee^  where  A  executed  and  delivered  a  mortgage  to  B  to  secure 
the  repayment  of  a  sum  of  money  borrowed  by  him  of  B,  the 
mortgage  containing  a  power  of  sale  upon  forfeiture,  and  the 
and  the  land  was  sold  upon  the  failure  of  A  to  repay  the  money 
at  the  time  specified:  Jt  ftxuheld,  that  the  administrator  of  A 
could  not  sustain  a  petition  to  sell  the  inteiest  of  A  in  tlie 
mortgaged  premises,  to  create  assets  for  the  payment  of  debts 
duo  by  his  intestate  upon  judgments  docketed  prior  to  the  ex- 
ecution of  the  mortgage,  because  the  sale  divested  the  intestate 
of  all  interest.     IMd, 

4.  Held  further.  That  the  liens  of  the  judgment  creditors,  if  en- 
forced at  all,  must  be  enforced  by  some  direct  proceeding  on 
their  part  for  that  purpose.    Ihid, 

MURDER. 

See  Appeal,  4. 

NATIONAL  BANKS. 
See  Banks,, 2. 

NEGLIQENCE. 

1.  It  is  negligence  in  a  Railroad  Company  to  place  near  its  track 

and  suffer  to  remain  there,  a  pile  of  old,  dry,  combustible  sills, 
which,  being  set  on  fire  by  one  of  the  company's  engines, 
communicated  the  fire  to  the  fence  of  the  plaintiff  which  was 
thus  homed.     Troo^  y.  Rich,  d  Dan.  B,  R,  Co.,  877. 

2.  And  although  there  was  an  intervening  fence  between  the  pile 

of  sills  and  the  plaintiff's  fence,  to  which  it  was  joined,  which 
intervening  fence  canght  and  was  burned,  and  from  which  the 
plaintiff's  fence  was  directlj  fired,  still,  if  the  burning  of  the 
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bills  was  the  cause  of  the  interTening  fence  catching  fire  and 
the  same  was  directly  set  on  fire  by  the  engine  itself,  the  plain- 
tiff is  entitled  to  recover.  Ibid, 
8.  The  general  rule  as  to  contributory  negligence  is,  that  when  the 
injury  anses  neither  from  malice,  design,  nor  wanton  and  ffross 
neglect,  but  simply  the  neglect  of  ordinary  care,  and  the  par- 
ties are  mutually  in  fault,  the  negligence  of  both  being  the 
immediate'and  proximnte  cause  of  the  injury,  a  recovery  is  de- 
nied, upon  the  ground  that  the  injured  party  must  be  taken  to 
have  brought  the  injury  upon  himself.  Mtmly  v.  Wih  db  Wei. 
R  R.  Co.,  655. 

4.  This  general  rule  however,   is  subject  to  certain  qualifications. 

For  instance : 
(1.)  The  injured   party,  although   in   fault  to  some  extent,  at  the 
same  time  may   be  entitled   to  damages  for  an  injury  which 
could  not  have  been  avoided  by  ordinary  care  on  hia  part. 

(2.)  When  the  negligence  of  the  defendant  is  the  proximate  cause 
of  the  iujury,  but  that  of  the  plaintiff  on'y  remote,  consisting 
of  some  act  or  omission  not  occurring  at  the  time  of  the 
injury ;  in  such  case  an  action  for  damages  may  be  maintained. 
Ibid. 

5.  To  allow  a  break  in  the  embankment  of  a  railroad,  caused  by  a 

storm  and  unprecedented  freshet,  to  remain  open  for  ten  hours 
without  some  one  stationed  at  or  near  the  place  to  warn  pass- 
ing trains  of  the  danger,  is  negligence  which  nothing  can  ex- 
cuse. Hardy  v.  N.  C.  Central  B.  R,  Co.,  734. 
0.  The  track  of  a  railroad,  and  especially  every  exposed  place,  ought 
to  be  examined  after  every  storm,  before  a  train  is  allowed  to 
pass;  and  if  that  is  not  done,  and  injury  results,  whether  to 
passengers  or  servants  on  the  train,  the  corporation  ip  liable. 
Ibid. 

NEW  TRIAL. 

See  Appeal,  2; 

Practice,  (Crim.O  1. 

NON-SUIT. 

See  Action,  4. 

NOTICE. 

See  Execution  Sale, 
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NUISANCE. 

A  plaintiff  has  no  right  to  recover  damages  from  a  party,  commit- 
ting or  suffering  a  public  nuisance,  unless  be  has  in  some  way 
receiYed  extraordinary  and  particular  damage,  not  common  to 
the  rest  of  the  public.     Gordon  v.  Beater^  470. 

ORPHANS. 

1.  Battle's  Revisal,  chap.  5,  sec.  8,  provides:  **  The  Judges  of  Pro- 
bate in  their  respective  counties  shall  bind  out  as  apprentices^^ 
all  orphans  whose  estates  are  of  so  small  value^  that  no  persoa 
will  educate  and  maintain  them  for  the  profits  thereof. 
Thereforey  where  the  uncle  of  an  orphan  was,  upon  petitioa,  withr 
out  notice  to  his  mother,  appointed  guardian,  and  subsequently 
the  mother,  who  had  again  married,  filed  a  petition  praying 
that  the  order  of  appointment  be  revoked  and  that  she  be  ap- 
pointed guardian;  and  upon  the  hearing  it  appeared  that  the 
orphan's  estate  was  very  small,  and  neither  of  the  parties 
offered  to  maintain  and  educate  him  for  the  profits  thereof:  It 
¥MU  hsld,  that  the  court  below  erred  in  revoking  said  order  and 
appointing  the  petitioner  guardian,  upon  her  filing  bond  as  re- 
quired by  the  court;  and  that  the  orphan  should  have  been 
been  hound  out  as  an  apprentice.    'Spean  v.  SneU,  210. 

t.  The  Probate  Court  of  the  county  in  which  such  orphan  has  ac- 
quired a  settlement  has  jurisdiction  of  the  proceeding,  which 
should  be  entitled  In  re  A  B,  &c.     1  hid, 

8.  The  Probate  Judge  had  authority  and  ought,  in  the  exercise  of  a 
legal  discretion,  upon  the  application  of  the  step-father,  acting 
in  the  name  of  bis  wife,  made  within  a  reasonable  time,  to  have 
revoked  the  order  appointing  the  uncle  guardian,  without  no- 
tice to  the  mother,  and  beard  the  same  de  novo.    Ihid, 

4.  The  boy  was  a  competent  witness,  and  ought  to  have  been  ex- 
amined in  that  character,  and  bis  feelings  and  wishes  ought  to 
be  allowed  serious  consideration  by  the  court,  in  the  exercise 
of  its  discretion,  as  to  the  person  to  whose  control  he  was  to  be 
subjected*.    Ilnd, 

PAROL  CONTRACT. 
See  Contract,  4. 

PARTIES. 

See  PlMding,  1. 
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PARTITION- (SALE  OF  LAND  FOR). 

Under  a  devise  of  land  to  A,  B  and  0  for  life  only,  with  remainder 
to  9urh  of  thsir  children  as  should  be  living  at  their  deathj  the  land 
cannot  be  sold  for  partition,— those  taking  in  remainder  not 
being  ascertained.  One  of  the  life  tenants  dies,  leaving  two 
children :  Heldj  that  although  they  are  known,  yet  their  inter- 
est is  so  mixed  up  with  the  interests  of  others  in  remainder, 
who  are  not  yet  ascertained,  and  cannot  be  during  the  lives  of 
the  life  tenants,  that  the  same  cannot  be  sold  now  in  any  way, 
or  by  any  person.     WilUamsy.  Ea$iieU^  4Zi 

PAYMENT. 

A  payment  in  Confederate  money,   tendered  and  accepted  by  the 
parties  as  a  payment,    amounts  to  a  discharge  of  the   debt. 
Mercer  v.  Wiggins,  48. 
See  Action,  41. 

^PERJURY. 

The. rule  that  a  prisoner  on  trial  for  perjury  can  be  convicted  only 
iipon  the  testimony  of  two  witnesses,  or  of  one  witness  snp- 
ported  by  corroborating  circumstances,  does  not  affect  tbe 
competeney  of  a  witness  to  the  alleged  perjury.  But  if  at  the 
close  of  the  case  for  the  prosecution,  there  be  no  other  wit- 
ness to  the  alleged  perjury,  and  no  corroborating  circumstances, 
the  court  will  direct  a  verdict  of  acquittal.  State  v.  RUkeU, 
187. 

PLEADING. 

L  Where,  in  an  action  asi^nst  B,  it  appeared  upon  the  face  of  the 
complaint  that  A  had  been  formally  joined  as  a  party  for  the 
purpose  of  explaining  a  transaction  between  himself  and  the 
plaintifE,  and  no  demand  was  made,  and  no  decree  asked 
against  him :  It  was  held,  that  this  wiis  not  such  a  ndsjoinder  of 
parties  as  to  be  a  ground  of  demurrer;  nor  could  a  demurrer 
to  the  complaint  be  sustained  on  the  ground  of  a  misjoinder  of 
causes  of  action.  Buie  v.  Mechanics'  Building  d  Loan  AM^ocuh- 
turn,  117. 

2.  The  plea  of  **  not  guilty  "  by  a  defendant  •  charged  with  an  as> 
sault,  makes  it  incumbent  upon  the  State  to  prove  eveiythin^ 
necessary  to  establish  his  guilt ;  Eenee,  when  on  the  trial  be- 
low, the  State  failed  to  prove  that  the  offence  had  been  corn- 
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mi  tied  within  two  years  before  the  finding  of  the  indict- 
ment, the  defendant  was  entitled  to  a  new  trial.  State  v.  Car- 
penter^ 280. 

PONDING  WATER  ON  ANOTHER'S  LAND. 
See  Detd,  1; 

Damai^es,  3,  6,  7; 
Evidence,  5. 

PRACTICE  (CRIMINAL). 

1.  Where,  upon  the  trial  of  an  indictment  in  the  court  below,  the 

jury  return  a  special  verdict,  which  is  so  defective  that  no 
judgment  can  be  pronounced  thereupon,  this  court  will  order  a 
new  trial. 
Therefore^  where  A  was  indicted  for  retailing  spirituous  liquors 
by  measure  less  than  a  quart  without  license,  and  the  jury  re- 
turned a  special  verdict  finding  ^Hhat  the  defendant  was  not 
a  regular  dealer  in  spirituous  liquors,  but  that  he  made  wine  of 
blackberries,  in  the  usual  way,  without  adding  brandy  or 
whisky  thereto,  and  being  of  opinion  that  wine  so  made  was 
not  a  spirituous  liquor,  retailed  the  same  in  quantity  less  than 
a  quart  without  license,  &c.  If  the  court  should  be  of  the 
opinion  that  wine  so  made  was  a  spirituous  liquor,  then  the 
jury  find  the  defendant  guilty ;  ^otherwise,  not  guilty  " :  HdcL^ 
that  whether  the  particular  wine  was  a  spirituous  liquor,  was  « 
question  of  fact,  for  the  decision  of  the  jury,  and  that  the  jury 
had  no  right  to  refer  the  same  to  the  court  for  decision.  State 
V.  Lotoryj  121. 

2.  Where  one  against  whom  an  offense  is  alleged  to  have  been 

committed,  had  not  been  endorsed  as  prosecutor  upon  the  bill 
of  indictment,  the  court  has  no  authority,  after  indictment 
and  a  nol.  proi,  entered,  to  endorse  such  person  as  prosecutor, 
without  his  consent,  and  thus  subject  him  to  the  cost  of  the 
prosecution,  notwithstanding  the  Solicitor  had  admitted  that 
such  prosecution  was  frivolous  and  malicious.  State  v.  Hodeon^ 
151. 

8.  Matters  which  go  to  the  incompetency  of  a  grand  jury,  may  be 
excepted  to  after  bill  found,  if  it  is  done  at  the  earliest  oppor- 
tunity afterwards,  which  clearly  is,  upon  the  arraignment, 
when  the  defendant  is  first  called  upon  to  answer.  State  v. 
Qfiffieey  816. 

4.  Where  it  appears  that  nine  of  the  grand  jury,  who  found  the 
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bill,  had  paid  no  taxe&  for  the  previous  year,  as  required  by 
chap.  17,  sec.  229,  Bat.  Rev.,  and  that  another  was  under 
twenty-one  years  of  age,  if  it  is  objected  to  in  apt  time,  the 
bill  will  be  quashed.     Ihid, 

5.  Wl\e«e,  upon  a  mistrial,  the  defendant  moves  for  his  discharge, 

which  motion  is  refused,  and  he  is  required  to  give  bail  for  hh 
ap^ear^nce  at  the  next  term,  the  Judge  presiding  at  such  term, 
has. np, right  to  entertain  the  motion  and  discharge  the  defen- 
daat.     It  is  res  adjudicata.     State  v.  Ekant,  824. 

6.  Where,  on  a  trial  for  a  capital  felony,  the  jury  has  had  the  case 

for  six  days,  and  en  Saturday  of  the  second  week  of  the  term, 
they  come  into  court,  and  being  polled  by  his  Honor,  he  find^ 
as  a  fact  that  they  cannot  agree :  Held^  that  the  Judge  below 
did  not  err  in  withdrawing  a  juror  and  directing  a  mistrial  to 
be  entered ;  and  further,  that  the  prisoner,  on  that  account, 
was  not  entitled  to  be  discharged.     8taU  v.  HoneycuU^  391. 

See  Cnm.  Evidence,  9.  10.. 
Indictment,  4. 
Sunday. 
Witness,  1. 

PRACTICE  (CIVIL.) 

1.  The  C.  C.  P.  does  not  repeal  or  suspend  the  Rev.  Code  in  re- 

spect to  practice  and  procedure,  except  where  its  provis- 
ions are  inconsistent  thereto.    BoyUbon  Im.  Co,,  v.  Davig^  78. 

2.  In  a  joint  action  against  several  defendants  some  of  whom  are 

residents  of  the  State  in  whose  court  the  action  it  brought, 
wh^re  such  resident  defendants  are  unnecessary  or  merely 
formal  parties:  It  is  not  error ^  upon  proper  affidavit  and  bond 
filed  by  the  non-resident  defendants,  to  remove  the  cause  to 
the  Circuit  Court  of  liie  United  States.  CaUoway  v.  Ore  KnA 
Copper  Co.,  200. 
8.  The  fact  that  such  resident  defendants  were  made  parties  to  the 
action  upon  motion  of  the  non-resident  defendants,  is  imma- 
terial and  constitutes  no  waiver  of  the  right  of  the  latter  to  a 
removal.     lUd 

4.  It  is  always  in  order,  so  long  as  a  case  Is  pending,  npon  motion 
to  set  aside  any  irregular  order  therein,  independent  of  the 
provisions  of  the  Code  of  Civil  Procedure.     Long  v.  (kle,  267. 

5.  Under  the  provisions  of  the  C.  C.  P.,  a  judgment,  ^.,  may  be 

set  aside  on  account  of  naistake,  surprise  or  excusable  neglect 
at  any  time  within  twelve  mpnths;  and  the  fact  that  an  order 
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in  the  x^atise  which  in  efi^ct  deprived  the  pUintift  of  the  right 
of  appeal,  was  made  at  midnight  when  the  plaintiff  was  absent 
and  did  not  know,  and  had  no  reason  to  beliere  that  the  court 
was  in  session,  and  his  counsel  not  being  able  to  attend  to  the 
trial,  constitutes  a  case  of  **  excusable  neglect."    Ibid, 

6.  It  is  no  good  cause  to  set  aside  the  verdict  of  a  jury,  on  the 

ground,  such  verdict  did  not  specifically  respond  to  the  issues, 
when  the  issues  (in  writing)  were  handed  to  the  Judge  by  the 
defendant's  counsel,  after  the  charge  of  his  Honor  was  con- 
cluded, and  the  jury  had  risen  to.  retire ;  and  especially  when 
his  Honor,  after  reading  aloud  the  issues,  handed  the  paper  to 
the  jury,  who  did  not  return  it,  but  whose  verdict  substan- 
tially  covered  such  issues.  Troxler  v.  Bieh,  ^  Dan.  B.  R  Co.^ 
877. 

7.  In  an  action  for  the  recovery  of  land  under  the  Code  of  Civil 

Procedure,  the  defendant  may  set  up  an  equitabU  defence  to 
the  claim  of  the  plaintiff  who  ^as  the  legal  title ;  and  all  per- 
sons interested  in  such  eqt^ble  defence,  should  be  tnade 
parties,  and  not  driven  to  assert  their  rights  by  a  separate 
action.     Ttn  Bh&ckv.  Orchard^  409. 

8.  It  is  not  error  ia  the  court  below  to  refuse  to  dismiss  an  action 

against  a  railroad  company,  on  the  ground  that  the  court  had 
not  jurisdiction  thereof,  because  the  charter  of  the  defendants 
company  provides  the  manner,  in  which  a  party  injured  by  the 
construction  of  its  road,  shall  proceed  to  recover  damages, 
where  the  complaint  does  not  allege  that  the  cause  of  action 
arose  from  the  construction  of  said  road.     CoUt.  C.  Central R 
R  Co.,  587. 
See  Insurance,  (Fire)  2; 
Judgment  3; 
Rehearing. 

POWER  TO  CONTRACT. 
See  Married  Women. 

PRESUMPTIONS, 
gee  Action,  2; 
Agents,  1; 
Contract,  5. 

PRIVATE  ACTS. 

1.  The  Act  of  the  Gkneral  Assembly,  passed  at  its  session  of  1878- 
'74,  and  entitled   '*An  act  to  secure  a  better  drainage  of  the 
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low  lands  oo  Clark^a^creek  and  Maiden's  creek,  in  the  coaoties 
of  Lincoln  and  Catawba,^  is  net  nneonstitntional.  Brown  ▼. 
Keener,  714. 

3.  The  public  power  of  a  State  (which  is  a  part  of  its  general  leg- 
islative power,)  extends  to  the  providing  for  every  object  which 
may  be  reasonably  considered  necessary  for  the  pabKc  safety, 
health,  good  or«ler  or  prosperity,  and  which  is  not  furbiddeo 
by  some  restrictioir  in  the  State  or  Federal  Constitution,  or  by 
some  recognised  principle  of  right  and  Justice  found  in  the 
common  kiw.  Ibid. 
See  Appraisers,  1. 

PROFESSIONAL  SERVICES. 
See  Attorney. 

PROSECUTOR. 

See  Practice,  (Ctim.)  2. 

PUBLIC  SCHOOLS. 
See  Evidence,  ^, 

QUANTUM  MERUIT, 
See  Agreement,  4. 
County  Courts,  2. 

RAILROADS. 

See  Damages,  1,  2,  3,  4. 
Evidence,  6; 
Indictment,  1.  2; 

Negligence ;  "^ 

Practice,  (Civ.)»; 
Stat.Lim.,  3,  4; 

REALTY. 

See  Forcible  Trespass,  2. 

RECEIVER. 

See  Executors  and  Administrators^  I. 

RECOGNIZANCE. 

A  recognizance^  conditioned  that  the  defendant  appear  at  the  Court 
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House  in  C.  on  the  8th  Monday  after  the  4th  Monday  in  March, 
1875,  is  not  forfeited  by  the  defendant's  failure  to  appear  on 
the  22d  of  February,  1875.     State  v.  Houiton,  174, 
See  Judg^e  Superior  Court,  2,  3 ; 
Superior  Courts,  1. 

RECORD. 

See  Amendment,  1. 

RECORDARI. 

See  Bankrupt,  1. 

REGISTRATION  OF  DEEDS. 
See  Deed,  6. 

REHEARING. 

It  is  no  good  ground  for  the  re-opening  and  re-hearing  of  a  case  de- 
cided at  the  last  term  of  this  court,  that  the  defendant,  in  the 
opinion  and  judgment  of  the  court,  was  assumed  to  be  a  citi- 
zen of  North  Carolina,  whereas,  in  fact,  he  was  a  citizen  and 
resident  of  Virginia,  when  the  place  of  his  residence  is  imma- 
terial, having  no  bearing  upon  the  point  decided,  and  the  court, 
in  its  opinion  and  judgment,  was  not  affected  by  that  consid- 
eration in  the  least     BlaekweU  v.    Wright^  738, 

RELEASE. 

See  Copartners,  1. 

RELIGIOUS  ASSOCIATIONS. 

1.  What  amounts  to  a  voluntary  withdrawal  of  members  from  a  re- 

ligious association,  is  a  question  of  law ;  and  the  exclusion  of 
evidence,  tending  to  establish .  certain  facts  from  which  the  le- 
gal inference  might  be  drawn,  that  there  was  no  withdrawal 
on  the  part  of  the  plaintiffs  from  the  **  Second  Baptist  Church 
of  Raleigh,"  but  that  they  still  continued  to  be  ofiScers  and 
members  thereof,  was  error,  which  entitled  the  plaintiffs  to  a 
new  trial.     Perry  v.  Tupper^  722. 

2.  That  the  plaintiff,  as  officers  and  members  of  the  **  Second  Baj)- 

tist  Church  of  Raleigh,"  met  for  worship  and  the  transaction 
of  business,  in  another  and  different  house  from  the  church 
edifice  of  that  association,  makes  no  difference  in  determining 
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who  are  the  Second  Baptist  Church,  and  whether  or  not  to  the 
plaintiffs  have  dissolved  their  connection  with  the  associatioiL, 
when  it  is  not  required  by  its  laws  to  meet  in  any  particular 
house  or  place,  except  that  the  members  thereof  shall  reside, 
and  the  meetings  thereof  shall  be  held,  in  the  city  of  Raleig^h. 
Ibid, 

RENTS. 

1.  In  stating  an  account  of  rents  and  profits  of  real  estate,  the  de- 

fendant should  be  credited  with  the  enhanced  value  of  the  pro- 
perty on  account  of  repairs,  and  not  with  the  actual  cost  of 
such  repairs.     Wetherell  v.  Oorman^  608. 

2.  It  is  not  error  to  charge  a  defendant  in  such  account  with  the 

actual  rent  received,  after  repairs  made,  where  he  has  been 
credited  with  the  value  of  such  repairs,  with  interest  there- 
upon.    Ilnd. 

REPLEVIN. 

1.  The  provisions  of  the  Rev.  Code,  with  regard  to  the  remedy 
against  the  sureties  on  a  replevin  bond,  are  not  inconsistent 
with  the  provisions  of  the  C.  C.  P.,  and  therefore  it  u  n^ 
error  in  the  court  below  to  render  summary  judgment  against 
the  sureties  upon  a  replevin  bond,  the  plaintiff  having  obtained 
judgment  against  the  defendant  in  the  action.  BoyUtcn  In*. 
Co,,  V.  Davis,  78. 

2.  A  brought  an  action  against  B  to  recover  a  horse,  and  the 
sheriff  replevied  the  horse,  but  delivered  him  to  the  defendant 
again  upon  the  filing  of  the  statutory  bond  by  C,  from  whom 
B  claimed  title.  C  was  not  made  a  party  to  the  action.  Upon 
the  trial  there  was  a  verdict  for  the  plaintiff^  and  the  coort 
gave  judgment  against  the  defendant  for  the  recovery  of  the 
horse,  and  damages  as  assessed  by  the  jury.  At  the  same 
time,  the  court  rendered*  summary  judgment  against  the  par- 
ties to  the  replevin  bond.  B  then  filed  an  affidavit,  alleging 
that  he  had  refused  to  file  any  bond  for  the  re-delivery  of  the 
horse,  and  had  informed  C  that  he  would  not  defend  the  suit ; 
and  that  unless  0  became  defendant  in  his  stead,  he  would  de- 
liver the  horse  to  the  plaintiff  and  that  be  made  the  same 
statement  to  the  plaintiff;  that  it  was  understood  between  A, 
B  and  C  that  the  suit  was  no  longer  to  continue  against  B  bnt 
that  C  was  to  become  defendant,  and  in  consequence  of  this 
understanding  B  did  not  employ  counsel,  and  did  not  know 
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that  be  was  still  a  party  to  the  suit  until  be  came  into  court  as 
a  witness  in  the  cause.  Upon  the  filing  of  this  affidavit,  it 
was  ordered  that  no  execution  issue  upon  the  judgment  against 
B,  until  the  further  order  of  the  court.  Upon  an  appeal  to 
this  court : 

It  UKU  heldy  1,  That  there  was  no  error  in  the  court  below  rendering 
summary  judgment  upon  the  replevin  bond ;  and 
2.  That  the  order  of  the  court  staying  execution  on  the  judg- 
ment against  B,  was  error.     HarJoerv.  ArendaU,  86. 

RES  GESTiB. 

See  Admissions,  2. 

RESroUARY  LEGACY. 

See  Courts  of  Probate,  4. 

REVENUE. 

See  Taxes  and  Taxation. 

REV.  CODE. 

See  Practice,  [Civ.]  1. 

ROADS. 

A  hand,  who  has  been  regularly  assigned  to  work  a  certain  road, 
and  who  has  been  properly  summoned  by  the  overseer  thereof 
to  work  said  road,  cannot  excuse  himself  from  aiding  to  re- 
pair a  bridge  over  a  ditch  across  the  road,  upon  the  ground 
that  it  is  the  duty  of  the  person  who  cut  the  ditch  to 
make  a  bridge  over  it,  and  keep  the  same  in  repair.  State 
v.  James,  398. 

ROBBERY. 

See  Declarations. 

SCALE  OP  DEPRECLiTION. 

The  statute  fixing  a  scale  of  depreciation  for  Confederate  money 
during  the  late  war,  does  not  impair  the  obligation  of  contracts, 
and  is  not  in  violation  of  the  Constitution  of  the  United  States. 
HoU  V.  Patterson,  650. 

SHERIFF. 

1.  A  sheriff  who,  on  the  6th   of  January,    1878,  returns  on  an  exe- 
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cution  that  he  has  collected  and  paid  oyer  the  amount  thereof, 
when  in  fact  the  money  was  not  collected,  &c.,  until  some  ten 
days  thereafter,  is  liable  for  the  penalty  of  $500,  as  for  making 
a  false  return.     Peebles  y.  Newfom,  478. 

2.  A  bond  giyen  by  a  deputy  sheriff  to  the  sheriff^  to  secure  the 

faithful  performance  of  his  duties,  is  a  priyate  bond  for  which 
no  form  is  prescribed  by  stntute,  and  in  which  any  condition 
may  be  inserted  which  will  carry  out  the  intent  of  the  parties ; 
nor  is  such  bond  subject  to  the  rules  whi^h  goyern  the  con- 
struction of  the  sheriff's  official  bond.  MuUm  y.  Whiimare,  477. 

3.  Where  the  condition  of  the  bond  of  the  deputy  sheriff  waa,  that 

he  *  ^hall  due  return  make  of  all  moneys  receiyed  by  him,  and 
in  all  respects  execute  faithfully,  and  fully  discbarge  the  duties 
of  said  office,  and  pay  oyer  all  moneys  that  may  come  into  bis 
hands  as  deputy  sheriff^  when  and  to  whom  it  properly  be- 
lonp^s" :  Held,  that  a  failnre  to  pay  oyer  to  the  sheriff  the  pub- 
lic taxes  collected  by  such  deputy,  was  a  breach  of  the  condi- 
tions of  his  bond,  for  which  he  and  his  sureties  were  liable. 
Ibid. 
See  Execution,  2; 

Homestead,  ftc,  4,  5; 
Judi^e,  Superior  Court,  I. 

SHERITF'S  BALE. 

1.  A  purchaser  at  a  sheriff's  sale  acquires  on'^y  the  naked  legal  title 

and  does  not  get  the  debt  due  to  the  defendant  in  the  execu- 
tion, or  the  trust  by  which  it  is  secured.  A  sheriff  has  no 
power  to  sell  the  debt  or  the  trust,  although  the  defendant  in 
the  execution  has  such  power.     Tally  y.  Meed  and  Sostamery  463. 

2.  A  trust,  in  fayor  of  a  yendee  of  land  who  has  paid  the  purchase 

money  may  be  sold  under  the  Act  of  1812;  but  a  trust  in  fayor 
of  the  vendor  cannot  be  sold.     lUd. 

SLAVES,  (PURCHASES  BY). 

1.  Whenever  it  shall  judicially  appear  that  any  person,  while  held 

as  a  slave,  purchased  and  paid  for  any  property,  real  or  per- 
sonal, and  that  conveyance  thereof  was  made  to  him,  or  to  any 
one  for  his  use,  such  purchaser,  or  those  lawfully  representing- 
him,  shall  be  entitled  to  such  property,  anything  in  the  former 
laws  of  this  State  forbidding  slaves  to  acquire  and  hold  prop- 
erty, to  the  contrary  notwithstanding.   Caldwell  v.  Watson^  396. 

2.  A,  a  slave,  purchased  in  1858.  a  lot  of  B,  paying  therefor,  which 
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was  conveyed  to  C,  to  have  and  to  bold  so  long  as  the  said  A 
shall  live,  with  remainder  to  the  children  of  D,  A's  owner — 
this  being  done  in  fraud  of  the  law — and  in  1869,  after  A  had 
become  a  free  man,  B  executes  and  delivers  another  deed  to  A 
himself,  in  fee  simple,  being  in  possession  and  continuing  in 
possession  until  bis  death  in  1872.  Before  his  death,  A  devised 
the  lot  to  the  plaintiff,  his  wife,  with  remainder  to  his  grand- 
children. In  an  action  by  the  plaintiff^  demanding  that  the 
first  deed  from  B  to  0  shall  be  delivered  up  to  be  cancelled 
and  declared  void,  and  the  cloud  upon  her  title  removed :  It 
tea$  hM,  that  the  plaintiff  was  clearly  entitled  to  the  relief 
sought.  A,  the  grantee  in  the  second  deed,  being  owner  in  fee, 
with  the  right  to  devise  the  same.     IMd, 

SPECIAL  VERDICT. 

See  Practice,  (Crim.)  1. 

STATEMENT  AND  SERVING  OF  CASES. 
See  Appeal,  1,  2. 

STATUTE  OF  LIMITATIONS. 

1.  In  an  action  to  recover  the  possession  of  land,  and  involving  the 

title  thereto,  and  to  which  the  statute  of  limitations  is  pleaded, 
the  time  from  the  20th  day  of  May,  1861,  to  the  last  day  of 
January,  1870,  is  not  to  be  counted.     Edwards  v.  JarviSy  315. 

2.  A  defendant  will  not  be  permitted  to  plead  the  statute  of  limi- 

tations when  it  appears  that  the  plaintiff  delayed  bringing  his 
action,  under  an  agreement  with  the  defendant  that  such  ac- 
tion should  abide  the  decision  of  another  already  instituted, 
and  involving  the  same  merits.  Daniel  v.  Camm^rs  of  Edge- 
combe, 494. 

8.  A  petition  filed  by  the  plaintiff  at  November  Term,  1867,  of  the 
late  Court  of  Pleas  and  Quarter  Sessions,  to  recover  the  assessed 
value  of  that  portion  of  his  land  taken  and  used  by  the  defen- 
dant for  its  road  bed,  &c.,  which  road  was  finished  in  1854,  is 
is  barred  .by  the  statute  of  limitations,  as  provided  in  the  29th 
section  of  the  original  charter  of  said  road,  which  prescribes 
that  such  petitions  for  damages  shall  be  brought  within  two 
years  from  the  completion  of  the  road.  Vinson  v.  iV.  (7.  Hail- 
roady  510. 

4.  That  the  defendants  in  1855  instituted  proceedings  in  the  Supe- 
rior Court  to  have  the  plaintiffs  land  condemned  for  the  use  of 
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its  road,  which  proceedings  were  subsequently  discontinued  by 
the  defendant  **  without  prejudice,"  and  with  the  understand 
ing  that  the  plaintiff  was  to  suffer  no  hurt  or  loss  in  conse- 
quence of  such  act  of  the  defendant,  did  not  prevent  the  plain- 
tiff from  pursuing  his  remedy  under  the  said  39th  section ;  nor 
did  such  action  prevent  the  statute  of  limitations  from  run- 
ning.    IMd, 

See  Action,  1,  2; 
Damages,  7; 
WiUs,  6. 

STAY  LAW. 

See  Sut.  Lim.,  1. 

SUMMONS. 

See  Claim  and  delivery  of  Personal  Pro^rty>  1. 

SUNDAY. 

In  this  State,  in  general,  every  act  may  be  lawfully  done  on  Sun- 
day, which  may  lawfully  be  done  on  any  other  day,  unless 
there  be  some  statute  to  the  contrary.  Receiving  the  verdict 
of  a  jury  on  Sunday  is  not  forbidden  by  any  statute  of  this 
State,  and  is  therefore  a  lawful  and  valid  act.  Skite  v.  BideeU, 
187. 

SUPERIOR  COURTS. 

1.  The  Superior  Courts  have  authority,  under  chap  33,  sec.  88,  of 

Battle's  Revisal,  to  lessen  or  remit  forfeited  recognizances, 
upon  the  petition  of  the  party  aggrieved,  either  before  or  after 
final  judgment.  The  decision  is  a  matter  of  judicial  discretion 
which  this  court  cannot  review,  except  upon  alleged  error  in 
law  or  legal  inference.     Board  of  Education  v.  Moody^  173. 

2.  The  evidence  upon  which  the  finding  of  the  court  below  is  based, 

is  not  subject  to  review,.     This  court  can  only  consider  the  facts 
•  found.     lUd 

8.  The  Superior  Court  in  term,  has  original  jurisdiction  of  an  ac- 
tion to  recover  a  legacy,  where  the  same  has  been  assented  to, 
or  is  sought  to  be  enforced  as  u  trust.     MeFttrland  v.  McKa^, 
258. 
See  Supreme  Court,  12. 
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SUPREME  COURT. 

1-  The  decision  of  a  Judge,  presiding  on  a  trial  in  the  Superior 
Court,  thmt  a  verdict  of  the  jary  is  or  is  not  ag:iin3t  the  wei^i 
of  eTideoce,  cinnot  he  reviewed  bj  the  Supreme  Coirr, 
Bnmi  t.  fifcidt,  Z29. 

2.  The  Supreme  Court  has  Jurisdiction  to  review,  upon  appeal,  the 
decision  of  the  court  below,  granting,  or  refusing  to  granu  a 
new  trial,  where  a  matter  of  l.^w  of  legal  inference  is  inrolved  ; 
and  where  it  appears  from  the  record,  thai  the  court  has  com> 
mitted  no  error  in  charging  the  jury,  bn^  has  laid  down  the 
law  of  the  case  plainly,  fairly  and  correctly,  this  court  will  re- 
verse the  judgment  of  the  court  below,  granting  a  new  trial, 
upon  the  ground  that  the  judge  thereof  conceived  that  he  b%d 
misdirected  the  jury.     JohnM?n  v.  Bell,  355. 

:?ee  Attorney ; 

Habeas  Corpus  ; 
Superior  Courts,  1 ,  2, 

SURETY. 

1.  The  surety  on  the  bond  of  the   county,  acting  for  himself,  and 

not  as  agent  for  the  county,  becomes^  liable  to  the  party  who 
loaned  the  money  for  no  illegal  purpose.  Datkr,  Commi*- 
nonert  of  Stohc$y  374. 

2.  A.  judgment  against  an  Administrator  on  his  offidal  bond  since 

the  Act  of  1S44,  Bat.  Rev  chap.  43,  sec.  10,  is  conclusive 
against  the  surety,  both  as  to  the  debt  and  as  to  the  assets 
sufficient  to  pay  it,  whether  the  surety  was  a  party  to  the  action 
or  not.     State  ex  rd.  Brown  v.  Pike^  adn>,  531. 

3.  A  covenant,  by  deed,  by  a    judgment   plaiiitifr  to  and  with  the 

principal  defendant  therein,   that  she  ^*wiU  not  issue  execu- 
tion upon  the  judgment,"  and  ^^  will  not  in  any  way  attempt 
to  collect  the  same  or  any  part  of  it,"  from  such  principal  de 
fendant,  releases  the  surety,  also  a  defendant  in  said  judg- 
ment.    Evans  v.  Baper^  639. 
See  Replevin. 

TAXES  AND  TAXATION. 

1.  The  subject  of  taxation  is  regulated  entirely  by  statute,  and  the 
rerenues  of  this  State  are  collected  under  the  operation  o  f 
what  is  known  as  the  machinery  act.  Wade  v.  CknmmimioHer $ 
of  Craven,  BU 
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i\  The  County  OommissioDers  hav»)  cxclusivo  cHginal  jurisdiction 
t<)  grant  relief  against  excessive  valuation  of  property  for  tax- 
ation ;  and  from  their  decision,  upon  a  petition  for  that  pur- 
pose, there  is  no  appeal,  unless  it  appears  from  the  facts  found 
Uy  them  as  to  the  valuation  of  property,  that  they  have  pro- 
ceeded upon  some  erroneous  principle;  for  the  reason  that  tbe 
statute  gives  no  appeal.     lUd. 

8.  The  plaintiffs,  tax-payers  in  Township  No.  8,  ob:ained  a  teni- 
porary  restraining  order,  restraining:  the  defendants  from  col- 
lecting certain  taxes  to  pay  the  accumulated  debt  of  the 
township,  and  to  defray  the  currei  ^  expenses  thereof;  alleging 
in  their  complaint  that  the  debt  was  fraudulent,  bad  never 
been  legally  audited,  and  had  been  ordered  by  the  defendants 
to  be  paid  as  a  whole,  ''or  in  a  latch,"  and  not  each  cimim 
separately.  Tbe  answer  of  the  defendants  deny  each  and 
every  material  allegation  in  the  complaint:  ndd,thAtb\f> 
Honor,  who  heard  the  case  after  the  answer  was  filed,  did  net 
err  in  vacating  the  temporary  restraining  jrder,  and  suffering 
the  defendants  to  collect  the  tax  already  levied. — MUduil  v. 
Commfssioners  of  Craven^  487. 

4.  The  real  estate  held  by  the  N.  C.  Railroad  Company,  for 
right  of  way,  station  places,  &c.,  is  exempt  from  taxation 
until  the  dividend  of  profits  of  said  company  shall  exceeil  six 
per  cent,  per  annum.  As  the  said  dividends  have  not  as  ye^ 
reached  that  amount,  the  authorities  of  a  county  through 
which  the  said  road  passes,  have  no  power  to  tax  the  same. 
Rich  it  Dan.  B.  R.  Co. ,  v.  CommW»  ,  of  Orange^  506. 

5.  The  condition  of  the  bond  securing  the  faithful  collection  of 

the  public  taxes,  given  by  a  sheriff  in  September,  1874,  who 
was  elected  tbe  preceding  August,  embraces  the  taxes  to  be 
collected  for  the  fiscal  year  preceding  the  Ist  of  April,  1875, 
and  not  tbe  taxes  due  and  collected  for  the  year  ending  April, 
1874.  The  collection  of  the  latter  is  secured  by  bis  former 
bond,  if  he  was  s^beriff  at  that  ime.—Ccfffidd  v.  MeNealy  535. 

6.  Taxation,  for  State  and  county  purposes  combined,  for  the  cur- 

rent and  necessary  expenses  of  the  county  government  and 
new  debts,  cannot  exceed  the  Constitutional  limitation. 
French  and  oihen  v.  Commas.,  of  New  Hanover y  692. 

7.  There  is  no  limitation  however  of  the  power  of  taxation,  upon 

either  State  or  county,  for  the  payment  of  their  lawful  debts, 
created  before  the  adoption  of  tbe  Constitntion.    Ihid, 

8.  The  County  Commissioners  of  Pasquotank  had  no  authority  in 
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1875,  to  levy  taxes  exceeding  the  CoDStitutional  limitation, 
under  and  by  yirtue  of  the  provisions  of  an  Act  of  the  General 
Assembly,  passel  in  1869,  and  permitting  such  excess  to  the 
amount  of  twenty  thousand  dollars,  when  it  appears  that  since 
the  passage  of  that  act,  the  Commissiouers  have  levied  over 
twenty  thousand  dollars  for  various  objects,  without  regarding 
the  limit  arid  equation  fixed  by  the  Constitution.  Griffin  y, 
Comm*rB.  of  Pcuquotanh^  701. 

9.  The  General  Assembly  has  no  right  to  confer  upon  the  Governor, 

Treasurer  and  Auditor,  the  power  to  value  the  tangible,  real 
and  personal  property  of  a  railroad  corporation;  for  such 
power  is  vested  by  the  Constitution  in  the  Township  Board  of 
Trustees  alone,  and  cannot  be  taken  from  them.  RUh.  ^  D^n. 
R,  R   Co.  V.  Goc,  Brogden  et  al,,  707. 

10.  The  franchise  of  a  corporation  is  prt)perty;  and  the  franchise 

of  a  railroad  corporation  should  be  assessed  for  taxation  sepa- 
rate and  apart  from  its  other  property,  and  without  taking 
such  other  property  into  consideration.    IhitL 

11.  A  dividend  of  fifteen  or  twenty  per  cent,  paid  in  Confeaerate 

money,  is  not  such  a  dividend  as  was  contemplated  in  the 
charter  of  the  N  C.  Railroad  Company,  in  exempting  the 
real  estate  of  the  company  from  taxation,  until  the  dividend 
of  profits  of  said  company  shall  exceed  six  per  cent.;  nor  is 
the  six  per  cent  rent  received  from  the  Richmond  &  Danville 
Railroad  Company,  such  a  dividend  of  profits.  Ihid. 
13.  The  Board  of  Aldermen  of  the  City  of  Charlotte,  under  the 
amendments  to  the  charter  of  said  city,  passed  by  the  General 
Assembly  the  25th  of  January,  1872,  has  the  power  to  levy  an 
4id  valorem  tax  on  the  bonds,  solvent  credits  and  stock  in  in- 
corporated companies  held  and  owned  by  the  resident  citizens 
of  said  city,  and  also  to  tax  their  several  incomes.  Wileot^ 
V.  CUy  of  Charlotte,  748. 

la.  Said  Board  of  Aldermen  is  not  prohibited  by  sec.  7,  Art.  IV  of 
the  Constitution,  from  levying  a  tax  on  the  taxable  property 
of  the  city,  without  submitting  the  same  to  the  qualified  vo- 
ters of  said  city,  for  the  purpose  of  paying  the  necessary  ex- 
penses of  the  city  government,  and  paying  the  interest  on 
certain  bonds  heretofore  issued   to  pay  such  necessary  ex- 
7>ense8.  Nor  do  sees.  24  snd  25  of  the  charter  of  said  city  pro- 
hibit the  levying  such  tax.     Ilnd. 
See  Banks,  3; 
Shenfft,    . 
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TENDER 

A  tender  of  Confederate  money  in  1804,  m  payment  of  a  note,  paya- 
ble **in  good  current  money/'  is  not  a  discbarge,  where  it  ap- 
pears that  it  was  expressly  understood  at  the  time  of  the  exe  * 
cution  of  the  note,  that  Confederate  money  would  not  be  ac 
cepted  in  payment  of  the  same.     LeicU  v.  Latham^  283. 

THREATS. 

Sue  Assault  and  Battery,  1 . 

TITLE. 

When  a  purchaser  of  land  takes  from  the  bargainor  a  paper  writing 
purporting  to  be  a  deed,  but  which,  on  account  of  defects 
therein,  can  only  be  allowed  the  effect  of  an  agreement  to 
make  title ;  or  us  furnishing  a  ground  to  have  the  instrument 
converted  into  a  deed  on  the  ground  of  mistake,  he  acquires 
no  interest  that  is  subject  to  execution.  MMdaU  v.  Thornton. 
167. 

See  Deed,  6  ; 

Execution  Sale,  4  ; 
Guardian  and  Ward,  1. 

TITLE  TO  LAND. 

One  who  has  title  to  land  is  not  estopped  from  asserting  the  same 
against  a  purchaser  from  a  third  party  for  a  valuable  consider- 
ation, but  with  notice  of  the  defect  in  the  title  of  the  vendor, 
although  the  vendor  claim  title  under  the  real  owner.  Bkeum  t. 
CogdeU,  139. 

Le6  SherifTs  Sale,  1,  2. 

TOWNSHIPS. 

The  creation  or  alteration  of  Townships  in  the  several  counties  of 
the  State,  after  the  first  division  by  the  County  Commissioners 
under  Art.  VII,  sec.  of  the  Constitution,  is  left  with  the  Img- 
islature.     Grady  v,  Commissionert  of  Lenoir,  101. 

TOWNSHIP  TRUSTEES. 

See  Homesteads,  Ac,  8,  4  ; 
Taxes,  Ac,  9- 
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TRUST. 

Widow* 

UNDUE  INFLUENCE. 
Sec  Admisaions,  1. 

UNITED  STATES  COURTS. 
See  Amendment,  2; 

Practice,  (Civ.)  2,  3, 

USURY.  ; 

See  Banka,  2. 

VARIANCE. 

See  Evidence,  (Crim.)  4,  5<. 

VERBAL  PROMISEv 
See  Action,  I. 

VERDICT. 

See  Asaault  and  Battery,  2L 
Practice,  (Crim.) 

WAIVER. 

See  Appeal,  1,  2. 
Damages,  6. 

WARDENS  OF  THE  POOR. 

Money  loaned  to  the  Wardens  of  tbe  Poor,  under  an  order  of  the 

»  County  Court  in  1864,  authorizing  them  to  borrow  money  to 

purchase  provisions  for  the  support  of  the  poor,  and  which  was 
used  for  that  purpose,  may  l>e  reoovered  back  by  the  creditor, 
as  for  money  paid  to  the  use  of  the  county,  or,  as  upon  substi- 
tution of  the  creditor  to  the  rights  of  the  person  furnishing 
the  provisions.     Womiie  v.  (hmmimonen  of  Wahe^  421. 

WIDOWS. 

A  widow,  who  joined  her  husband  before  his  death  in  executing  a 
deed  of  trust,  to  secure  a  certain  debt  of  his,  and  conveying 
her  right  of  dower  in  the  only  land  held  by  them  at  the  hus- 
band's death,  becomes  a  creditor  of  her  husband^s  estate  to  the 
55 
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Amount  of  the  value  of  ber  dower  in  the  land.     Gwathmey  4t 
DMe  ▼.  P^atce,  AdmW^  898. 

WILLS. 

1.  It  19  not  necessary  to  the  valid  execution  of  the  will  of  !ui  illit- 
erate person  that  the  same  shall  be  read  over  to  him  in  the 
presence  of  the  attesting  witnesses.  Upon  proof  of  the  actual 
•execution,  the  law  presumes  knowledge  of  the  contents,  and 
the  onm  of  proving  to  the  contrary  falls  upon  the  party  alleg- 
ing ignorance  thereof.    King  v.  Kioiey^  261. 

^.  A.  testator  bequeathed  as  follows:  •*2.  All  my  property  not 
otherwise  disposed  of,  to  be  sold  at  my  death  and  all  my  chil- 
dren^  made  equal,  taking  into  consideration  what  I  have 
already  advanced  or  given  them,  as  will  appear  by  reference 
to  a  book  where  I  have  kept  their  accounts  thus  far,  &c.  Be- 
fore the  date  of  this  will,  the  testator  had  given  to  each  of  two 
^ns,  a  valuable  tract  of  land :  Eeld^  that  the  land  so  given 
not  appearing  in  the  testator's  book,  was  not  to  be  accounted 
im  advancement,  in  distributing  the  surplus  so  as  to  make  his 
children  equal.    Kmg  v.  Lync^  304. 

8.  A,  after  devising  to  his  wife  a  life  time  estate  in  all  of  his  pro- 
perty, and  appointing  her  his  sole  executrix,  devised  as 
follows:  '^Tbe  same,  namely,  all  the  said  slaves,  real  and 
personal  estate,  at  her  death,  I  give,  devise  and  be^foeatb  to 
be  equally  divided  among  all  my  children  then  living,  and  the 
child  or  children  of  any  deceased  child  of  mine,  to  take  the 
share  of  their  deceased  parent  had  he  or  she  been  living  at  the 
death  of  my  wife  »♦♦♦»♦.  i  hereby  give  and  grant 
unto  the  executrix  of  this  my  last  will  and  testament,  foil 
•power  and  anthority  to  sell  and  dispose  of  any  part  of  my  real 
and  personal  estate,  ^.,  either  for  the  purpose  of  partition  or 
division  among  my  legatees;  or  for  any  other  purpose  most 
advantageous  for  her  or  their  interest,  &c.''  The  executrix, 
during  ber  life,  made  certain  advancements  to  the  children  of 
the  testator.  The  son  of  the  testator  having  been  so  advanced, 
died,  during  the  lifetime  of  the  executrix,  leaving  children, 
who  survived  the  executrix :  Htidy  that  the  share  of  the  chil- 
dren of  the  deceased  son  were  to  be  charged  with  the  advance- 
ment made  to  their  father.  '  WiUiams  v.  Batekdtr^  557. 

4.  A  devised  as  follows:  (1.)  I  will  and  bequeath  to  my  beloved 
wife,  K.  B.  T.,  forty  acres  of  land,  Including  the  house  and 
buildings,  during  her  natural  life,  then  to  be  equally  divided 
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between  my  three  youngest  daughters,  to- wit:  ♦  *  ♦  *  ♦ 
I  also  will  and  bequeath  all  the  rest  of  my  tract  of  land  that  I 
now  live  on,  known  as  the  Newland  land  to  my  three  youngest 
daughters,  ♦  *  ♦  ♦  *  to  be  equally  divided.  (2.)  That 
all  the  rest  of  my  land,  with  the  exception  of  the  land  where 
my  son,  W.  S.  T.  lives,  that  land  the  said  W.  must  pay  for, 
what  I  paid  without  interest,  then  my  executors  to  make  him 
a  deed,  to  be  sold,  and  my  daughter  N.  A's  heirs  to  have  fifty 
dollars  each,  the  balance  to  be  divided  among  my  other  heirs, 
(3  )  I  also  will  that  my  three  sons,  V.,  W.  and  M.,  account  to 
my  estate  whac  money  they  owe  me  without  interest,  and  have 
three  hundred  and  fifty  dollars  each  out  of  that  money,  and  all 
the  rest  of  my  property  to  be  sold  and  equally  divided  among 
my  nine  heirs*':  Hdd^  (1.)  It  appearing  that  the  testator 
owned  several  tracts  of  land  adjoining  the  home  place,  and 
which  had  been  used  as  one  tract  for  thirty  years,  and  was  con- 
veyed to  him  as  one  tract,  known  as  tl^e  Newland  land,  the 
same  constituted  but  one  tract,  and  passed  to  the  three 
youngest  daughters,  subject  to  the  life  estate  of  their  mother. 
Teague  v.  Teague^  618. 

5.  (2.)  That  the  words,  **my  other  heirs,*'  excludes  the  three 
youngest  daughters  from  all  benefit  under  that  clause  of  the 
will,  and  that  N.  A*s  heirs  take  nothing  under  the  said  clause 
except  the  legacy  of  fifty  dollars,  to  be  paid  put  of  the  fund 
arising  from  the  sale  of  the  land.  That  the  name  of  W.  S.  T. 
was  only  mentioned  in  order  to  direct  that  he  should  pay  for 
the  land  on  which  he  lived,  and  thereby  increase  the  fund  out 
of  which  he  was|to  draw  as  one  of  **  my  other  heirs;"  meaning 
other  than  the  youngest  three  daughters.     Ihid, 

6.  (8.)  That  although  some  of  the  debts  due  from  his  sons  to  the 
testator  were  barred  by  the  statute  of  limitations,  they  must  be 
paid  before  the  sons  oweing  them  can  claim  any  benefit  under 
the  will.     Ihid, 

See  Devises,  I; 

Executors  and  Administrators,  2. 

WITNESSES. 

1.  It  is  a  well  settled  rule  that  a  witness  cannot  be  cross-examined 
as  to  any  fact  which  is  collateral  and  irrelevant  to  the  issue, 
merely  for  the  purpose  of  contradicting  him,  if  he  should  deny 
it,  thereby  to  discredit  his  testimony ;  and  if  a  question  is  put 
to  a  witness  which  is  collateral  and  irrelevant  to  the  issue,  his 
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answer  canDot  be  contradicted,  but  i»  conclasive  against  the 
party  asking  sucli  question. 
Therrfore^  where  upon  the  trial  of  a  proceeding  in  bastardy,  upon 
the  cross-examination,  the  defendant  asked  the  prosecutrix  if 
she  had  ever  had  sexual  intercourse  with  A,  to  which  she  re- 
plied that  she  had  not :  It  was  hdd^  that  the  question  was  col- 
lateral and  irrelevant,  and  the  answer  of  the  prosecutrix  was 
conclusive  upon  the  defendant ;  and  that  there  was  no  errcr 
in  the  ruling  of  the  court  below,  in  excluding  the  testimony  of 
A,  in  contradiction  thereof.     State  and  Eiatt  v.  Patterson^  157. 

2.  There  is  no  provision  of  law  for  the  payment  of  witnesses  sum- 
moned to  appear  and  testify  generally  before  the  grand  jury 
**in  certain  matters  then  and  there  to  be  enquired  of;  and 
there  is  no  authority  of  law  to  issue  such  summons.  Ltmi  v. 
Cofnmisgum&f'8  of  Wake  County ^  194. 

8.  Witnesses  are  entitled  to  compensation,  where  a  bill  is  prepared 
and  sent  to-  the  grand  jury,  with  the  names  of  those  sum- 
moned endorsed  thereon  as  sworn  and  sent.     I  lid, 

4.  Neither  of  the  parties,  (plaintiflf  or  defendant,)  whether  claim- 

ing as  original  parties  or  as  assignees,  either  by  deed  of  the 
party  or  deed  of  the  sheriff,  is  a  competent  witness  in  regard 
to  conversations  and  transactions  between  the  party  who  offers 
himself  as  a  witness  and  the  assignees  of  the  dead  man.  Me- 
Canleu  Beynolds,  301. 

5.  It  is  competent  for  a  plaintiff,  as  witness  for  himself,  to  testify 

to  a  conversation  had  with  a  certain  person  deceased,  whose 
representative  is  not  a  party  to  the  suit.     Thomai  v.  Kdly^  416. 

6.  A  plaintiff^  as  a  witness,  cannot  prove  her  services  rendered  her 

deceased  mother,  in  an  aetion   against  her  mother's  adminis- 
trator, to  recover  the  value  of  such  gervices.    Ktrir.Baru' 
hart,  ()68. 
See  In  forma  pauperis,  3;  ,  . 

Orphans,  4 ;  ^  * 
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